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CASES 

ARGUED   AND  DETERMINED 

Supreme  Court  of  Judicature 

STATE  OF   INDIANA, 

AT  [NDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1899,  IN  THl 
EIGHTY-THIRD  AND  EIGHTY-FOURTH  YEARS  OF  THE  STATE. 


The  State  v.  Dabunoton. 

[No.  18,885.     Filed  Hay  38,  1890.] 

CBDOitAL  Law. — Coercion  of  EnijA>ve. — Indictment. — Matter  and 
Servant. — An  indictment  charging  that  a  lailwa;  company  did  un- 
lawf uUj  ooeroe  and  att«mpt  to  ooeroe  the  pros«outing  witness  bj  dis- 
charging him  from  its  emploj,  because  be  was  a  member  of  a  law- 
ful labor  organisation,  does  not  state  facts  snfflcient  to  constitute  a 
pnbUo  offense  within  the  meaning  of  g2S0a  Bums  ISM,  where  it  is 
not  charged  that  defendant  threatened  to  discharge  him  unless  he 
withdrew  from  the  labor  organization,    pp.  t-i, 

CoiranrunoNAi.  Jjiw.—InvalidUy  of  Statute.— Bevietc—CmatA  wiU 
not  pass  upon  a  constitutional  question,  and  decide  a  statute  to  be 
inToIid,  nnleea  such  decision  is  absolutely  necessary  to  a  disposition 
of  the  cause  on  its  meritfl.    p.  4. 

From  the  Marion  Orimiaal  Court.    Affirmed. 

W.  A.  Eetcham,  Attorney-General,  and  C.  S.  Wiltaie,  for 
State. 

S.  N.  Chambers,  8.  0.  Pickens  and  C.  W.  Moores,  for 
appellee. 
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BUt«  V.  Darlington. 

DowLTNC,  J. — Indictment  for  an  alleged  violation  of  an 
act  to  protect  employcB,  and  to  guarantee  their  riglit  to  be- 
long to  labc*  organizations.  Acts  1893, 'p.  146,  §2302 
BurnE  ]8f)4. 

On  motion  of  the  defendant,  the  Marion  Criminal  Court 
quaslied  the  indictment,  and  this  ruling  presents,  the  only 
question  to  be  determined  on  this  appeal. 

The  indictment,  omitting  its  title  and  formal  parts,  was 
as  follows:  "The  grand  jiirora  for  the  county  of  Marion,  and 
State  of  Indiana,  upon  their  oaths  present  that  Frank  G. 
Darlington,  on  the  29th  day  of  June,  A.  D.  1894,  at  and  in 
the  county  of  Marion,  and  State  aforesaid,  being  then  and 
there  the  agent,  officer,  and  superintendent  of  a  corporatitwi, 
to  nit,  the  Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company,  did  then  and  there  unla\vfully  coerce,  and 
attempt  to  coei-ce  one  William  Carroll  by  then  and  there  dis- 
charging him,  the  said  William  Carroll',  from  the  employ  of 
said  railway  company,  because  he,  the  said  William  Carroll, 
was  iheu  and  there  a  member  of  a  lawful  labor  organization, 
to  vnt,  the  American  Railway  Union;  contrary,"  etc. 

The  grounds  of  the  motion  to  quash  were  (1)  that  the 
farts  stated  in  the  indictment  did  not  constitute  a  public 
offense,  and  (2)  that  the  statute  under  which  said  indict- 
ment was  found  was  unconstitutional. 

It  is  generally  true,  as  a  rule  of  criminal  pleading,  that, 
where  the  particular  act  or  acta  constituting  the  offense  are 
clearly  defined  by  the  statute,  it  is  sufficient  to  charge  the 
offense  in  the  language  of  the  statute.  But,  as  was  said  in 
State  V.  Aydehti,  7  Blackf.  157,  "This  mode  of  setting  out 
an  offense  is  not  always  attended  with  the  requisite  cer- 
tainty." There  should  be  such  a  specific  description  of  the 
offense  na  will  apprise  the  defendant  with  certainty  of  the 
crime  with  which  he  is  charged,  and  enable  him  to  plesd 
the  verdict  and  judgment,  in  any  future  prosecutdon  for 
the  mme  offense. 

The  indictment  chains  that  the  defendant  did  unlawfully 
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eoercf.  and  attempt  to  cof-rce,  the  prosecuting  witness  by  dia- 
charing  him.  The  significatioii  of  the  word  "coerce"  is  "to 
impel  to,  or  restrain  from,  action  by  physical  or  moral  force; 
to  constraiD  to  do  or  forbear  by  force  or  fear;  to  compeL" 
Standard  Dictionary. 

'■(1)  To  restrain  by  force,  especially  by  law  or  authority; 
to  repress,  to  cnrb.  (2)  To  compel  or  constrain  to  any  ao- 
tion.     *     *     • 

"Coerce  had  at  first  only  the  negative  sense  of  checking  or 
restraining  by  force;  as,  to  coerce  a  bad  man  by  punish- 
mcnta,  or  a  prisoner  with  fetters.  It  has  now  gained  a 
poeitire  sense,  viz.,  that  of  driving  a  person  into  the  per- 
formance of  some  act  i^hich  is  re(iiiircd  of  him  by  another; 
as  to  coerce  a  man  to  sign  a  contract ;  to  coerce  obedience.  In 
this  sense  (which  is  now  the  prevailing  one),  'coerce^  differs 
bnt  little  from  'compel'  and  yet  there  is  a  distinction  be- 
tween them.  Coercion  is  nsnally  accomplished  by  indirect 
means,  33  threats  or  intimidation,  pliysica)  force  being  more 
rarely  employed  in  coercing"  Webster's  International  Dic- 
tionary. 

To  render  a  charge  of  coercion,  or  attempted  coercion, 
intelligible,  it  is  necessary  that  the  act  or  thing  the  person 
coerced,  or  attempted  to  be  coerced,  was  compelled  to  do,  or 
refntin  from  dding,  should  be  set  forth.  Used  as  th$  word 
"coerce"  is  in  this  indictment,  its  sense  is  incomplete.  To 
di^harge  a  man  from  employment  because  he  is  a  member 
of  a  particular  association,  is  not  to  coerce,  but  to  punish  him. 
A  threat  to  discharge  one  in  the  employment  of  another  an- 
less  he  will  withdraw  from  an  association,  would,  according  to 
the  result,  be  coercion,  or  an  attempt  to  coerce.  The  statute 
18  somewhat  vague  and  uncertain,  and  a  charge  in  the  words 
of  the  act  that  the  defendant  coerced,  or  attempted  to  coerce, 
an  employe,  cannot  be  nnderatood,  without  the  further 
allegation  that  he  threatened,  or  otherwise  intimidated,  or 
attempted  to  intimidate,  the  employe  with  the  penalty  of  a 
dischai^  unless  he  should  sever  his  connection  with,  or  re- 
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frain  from  joining,  such  aBSOciation.  By  the  terme  of  the 
statute,  the  offense  consists,  not  in  discharging  the  employe, 
but  in  coercing,  or  attempting  to  coerce,  him  by  discharging, 
or  attempting  to  discharge,  him.  But  the  indictment  here 
does  not  show  in  what  respect  tiie  employe  was  coerced,  or  an 
attempt  was  made  to  coerce  him.  If  it  had  been,  stated  that 
the  defendant  threatened  to  discharge  the  employe  unless  ho 
withdrew  from  the  labor  organization  of  which  he  was  a  mem- 
ber, and  that  upon  hi^  refusal  to  withdraw  he  was  so  dis- 
charged, a  different  question  would  have  been  presented. 

The  motion  to  quash  the  indictment  also  calhj  in  question 
the  constitutionality  of  the  statute  on  which  the  prosecution 
is  founded. 

It  is  a  rule  of  decision,  that  courts  will  not  pass  upon  a  con- 
stitutional question,  and  decide  a  statute  to  be  invalid,  unless 
a  decision  upon  that  very  point  becomes  necessary  to  the  de- 
termination of  the  cause.  This  court  has  repeatedly  held 
that  questions  of  this  character  will  not  be  decided  unless 
such  decision  is  absolutely  necessary  to  a  disposition  of  the 
cause  on  its  merits.  Hoover  v.  Wood,  9  Ind.  286;  BowUa  v. 
State,  13  Ind.  427;  State,  ex  rel,  v.  Hertsch,  136  Ind.  293; 
State  V.  Atkinson,  139  Ind.  426;  State,  ex  rel,  v.  Krost, 
140  Ind.  41 ;  Board,  etc.,  v.  Board,  etc.,  146  Ind.  138 ;  Legler 
V.  Paine,  147  Ind.  181. 

As  the  indictment  in  this  case  must  be  held  insufficient  on 
account  of  the  defect  we  have  pointed  out,  we  deem  it  un- 
necessary to  express  any  opinion  upon  the  question  of  the 
constitutionality  of  the  act  of  February  25,  1893,  §2302 
Bums  1804. 

The  judgment  is  affirmed. 
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WlU)  ET  AL.    V.   NOBLKSVILLE    BUILDING,  LOAlf  FUND 

AND  Savings  Institution  et  al. 

[No.  ie.808.  Filed  Haj  28,  ISW.j 
f^ADDULBNT  CoKTKYANCXS.— i7ud|7inent«.  —  Mortgage*.  —  Priority  of 
Lmim.— PUinliS  brought  suit  to  set  aside  a  couTe^anoe  of  real 
eetate  as  frandolant,  and  to  subject  the  propertj  to  sale  for  paj- 
ment  of  his  nnoeoared  claim,  filing  a  lit  pendetu  notice  thereof. 
Pending  the  suit  the  property  waa  reoonveyed,  and  the  owner  mort- 
gaged eatne.  Held,  that  the  mortgagees  who  acquired  their  alleged 
rights  from  defendant,  pendente  lite,  were  bound  by  a  decree  d»- 
claring  the  conTejrance  fraudulent  and  Toid  as  to  piainttfl  and  order- 
ing a  sale  of  the  propertj  to  pay  his  claim. 

From  the  TiptoD  Circuit  Court.    Affirmed. 

Frank  E.  Gavin,  Charles  P.  Coffin,  Theo.  P.  Davia^ 
James  L.  Gavin  and  George  Shirts,  for  appellants. 

J.  L  Griffiths,  A.  F.  Potts,  Christian  d  Christian,  A. 
0.  Smith  and  C.  ^.  Korhly,  for  appellees. 

Bakeb,  J. — On  April  27,  1804,  Jnlia  Becker  executed  a 
mortgage  to  the  Building  Association.  Prior  to  March  18, 
18d5,  she  had  becotoe  indebted  to  Schnull.  That  day  she 
conveyed  her  property  to  her  brother  Leonard  Wild.  April 
10,  1805,  Schnull  brought  suit  against  Becker  and  Wild  to 
recover  judgment  against  Becker,  to  have  the  conveyance  set 
aside  as  fraudulent,  and  to  subject  the  property  to  sale  for 
payment  of  the  claim.  A  lis  pendens  notice  waa  duly  filed. 
On  January  31,  1897,  a  decree  waa  rendered,  adjudging  the 
amount  due  from  Becker  to  ScJimill,  declaring  the  convey- 
ance from  Becker  to  Wild  fraudulent  and  void  as  to  Schnull, 
and  ordering  the  sale  of  the  property  to  pay  Schnull's  claim. 

On  July  10,  1895,  Wild  reconveyed  the  property  to 
Becker,  and  Becker  at  once  mortgafjed  it  to  AVild  and  other 
appellants.  Septeml>er  29,  lR9(i,  the  Building  Association 
commenced  suit  to  foreclose  its  mortgage,  making  Wild  and 
the  other  junior  mortgagees  defendants.     Wild,  by  cross- 
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complaint  to  foreclose  his  mortgage,  brought  SchnuU  into 
the  case.  Against  the  claims  of  Wild  and  the  other  junior 
mortgagees  Scbnull  in  a  cross-complaint  set  up  the  decree 
of  January  31,  1897.  Denmrrera  to  Schnull's  cross-com- 
plaint were  overruled.  Wild  answered  that  in  the  suit  of 
Sohnutl  against  Becker  and  Wild  his  mortgage  was  not  re- 
ferred to  in  the  complaint  or  in  the  decree;  that  the  validity 
of  his  mortgage  was  not  in  issue  in  that  case;  that  his  mort- 
gage was  taken  in  good  faith  for  a  valuable  consideration. 
The  other  jonior  mortgagees  answered  that  they  were  not 
parties  to  the  suit  of  Schmill  against  Becker  and  Wild ;  that 
the  validity  of  their  mortgages  was  not  in  issue;  that  their 
mortgages  were  taken  in  good  faith  for  full  value.  Schnull's 
demnrrers  to  these  answers  were  sustained.  The  appellants 
refnsed  to  plead  further. 

What  was  the  nature  of  the  suit  of  Scbnull  against  Becker 
and  Wild,  and  what  the  effect  of  the  decree  thereihi 

Trior  to  the  adoption  of  §280  R.  S.  1^81,  §381  Bums 
18f)4,  §280  Homer  1897,  relating  to  the  joinder  of  causes  of 
action,  a  general  creditor  waa  required  to  show  that  be  had 
reduced  hiii  claim  to  judgment  and  was  unable  to  obtain 
satififaftion  by  execution  before  a  court  of  equity  wo\ild 
undertake  to  set  aside  his  debtor's  fraudulent  conveyance. 
I)  was  R  question  of  equitable  jurisdiction,  TTntil  the 
creditor  demonstrated  that  he  could  not  obtain  adequate  relief 
at  law,  it  was  presumed  that  his  legal  remedy  waa  sufficient 
and  equity  would  not  entertain  his  suit  to  make  his  claim  out 
of  specific  property  in  the  hands  of  third  parties.  The  con- 
veyance, though  made  to  defraud  creditora,  waa  good  be- 
tween the  parties  to  it,  and  tho  grantee  was  entitled  to  hold 
undisturbed  until  the  creditor  had  discharged  the  burden  of 
proving  the  necessity  for  equitable  interference.  The  suit  of 
the  creditor  was  known  as  a  "judgment  creditor's  hill"  as  dis- 
tinguished from  a  "general  creditor's  bill."  lauch  v,  De 
Socarros,  (N.  J.  Eq.),  39  Atl.  381;  Hancock  v.  Wooten,  107 
N.  C.  9,  12  S.  E.  199,  11  L.  R  A.  46G;  4  Harvard  Law 
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Rev.  99;  United  States  Bank  v.  Burie,  4  Blacltf.  141;  Bar- 
ton V,  Bryant,  2  Ind.  l&9;.BufUr  v.  Jaffray,  12  Ind.  504; 
Bottorff  V.  Covert,  00  Ind.  508;  Simons  v.  Buafcy,  119  Ind. 
13;  Voorheea  v.  Carpenter,  127  Ind.  300;  Doherty  v.  Holli- 
•  day,  137  Ind.  282;  2  Pom.  Eq.  Jur.  §1057,  n.  1;  Bump  Fr. 
Conv.  §581. 

If  the  court  of  equity  rendered  a  decree  in  favor  of  the 
judgment  creditor  upon  his  bill,  a  purchaser  at  the  sale  tmder 
the  decree  acquired  the  title  that  the  litigants  had  at  the 
commencement  of  the  suit  This  rule  was  necessary  to  the 
dignity  and  vigor  of  the  court.  If  a  stranger  to  the  record 
were  permitted  to  acquire  from  a  party  any  interest  in  the 
res  litigiosa  wiiile  the  court  was  determining  the  rights  of 
the  litigants,  the  suit  would  be  idle  and  the  decree  inef- 
fectual. Therefore  the  property  was  deemed  to  be  in  eui- 
todia  legis  whether  the  court  had  actually  setEcd  it  or  not. 
Aotboritiea,  supra;  TruUt  v.  Trtiitt,  38  Ind.  16;  Oreen  v. 
White,  7  Blackf.  242;  Scott  v.  McMillan,  1  Littel  (Ky.)  802, 
13  Am.  Dee.  239;  Burt  v.  Keyes,  1  Flippen  61,  Fed.  Caa. 
Xo.  2212;  Taleott  r.  Grant  Wire,  etc.,  Co.,  131  111.  248,  23 
X.  E.  403;  Bovey  v.  Elliott,  118  N.  V.  124,  23  X.  E.  475; 
Rothschild^ $  Adm.  v.  Kohn,  S3  Ky.  107,  19  8.  \V.  180. 

Appellants  contend  that  these  equitable  .principles  are 
not  applicable  to  the  proceeding  authorized  by  the  code 
wherein  a  contract  creditor  seeks  to  rocovCT  judgment  on  hia 
claim  and  to  subject  fraudulently  conveyed  property  to  sale 
for  payment  thereof;  that  the  commencement  of  such  a  suit 
doen  not  place  the  property  within  the  custody  of  the  law; 
thflt  until  the  plaintiff's  claim  is  reduced  to  judgment  and 
the  lien  thereof  has  attached  to  the  property  the  defendants 
have  the  right  of  disposition  unaffected  by  the  suit;  that  the 
statutes  sabjectiog  lands  fraudulently  conveyed  to  sale  on 
execution  (subd.  2,  §752  K.  S.  1881  and  Homer  1897,  §764 
Bums  1894)  and  on  attachment  (mibd.  5,  §913  R.  9.  1881 
and  Homer  1897,  §925  Bums  1894),  by  furnishing  a  plain 
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and  adequate  remedy  at  law,  restrict  the  former  equitable 
jurisdiction. 

Equity  jurisprudence  in  its  fulness  is  in  force  io  this  State 
except  83  curtailed  by  Constitutions  and  statutes.  §236  R.  S. 
3881,  §236  Burns  1894,  §236  Homer  1897. 

The  statute  in  reference  to  the  joinder  of  caiues  of  action 
merely  affects  procedure,  combines  cooimon  law  and  equity 
practice,  and  authorizes  fonns  of  action  that  previously  were 
Dot  maintainable  in  the  separate  courts.  It  does  not  purport 
to  cut  off  any  primary  or  remedial  rights  in  equity  then  ex- 
isting. The  intendment  is  that  the  legislature  did  nothing  in 
derogation  thereof.  The  effect  of  the  statute  is  to  permit  a 
creditor  to  seek  satisfaction  out  of  specific  property  without 
waiting  for  judgment,  execution  and  return  of  nuUa  bona. 
The  common  law  action  to  recover  judgment  on  the  debt  and 
the  equitable  suit  to  set  aside  the  fraudulent  conveyanod  go 
on  hand  in  hand.  So  far  as  the  equitable  suit  ia  concerned, 
the  statute  merely  changed  the  terms  on  which  a  suitor  might 
apply  to  a  court  of  equity.  The  averments  of  debt,  insolv- 
ency and  no  property  subject  to  execution  replace  the 
former  allegations  of  judgment,  execution  and  nuUa  bona, 
to  invoke  equitable  interposition.  But,  equitable  jurisdic- 
tion having  been  invoked,  the  seme  necessity  and  reasons 
exist  as  formerly  for  the  rule  that  the  property  shall  be 
deemed  to  be  in  the  custody  of  the  court  from  the  commence- 
ment of  the  suit.  In  its  nature,  therefore,  the  action  under 
the  code  wherein  a  contract  creditor  seeks  to  recover  judg- 
ment on  his  claim  and  to  subject  fraudulently  conveyed 
property  to  sale  for  payment  thereof  ia  the  same  as  the 
former  judgment  creditor's  bill.  If  realty  is  involved,  a 
further  condition  is  that  the  suitor  shall  file  his  lis  pendens 
notice  according  to  the  statute  in  order  to  give  constructive 
notice. 

Is  the  equitable  jurisdiction  ousted  by  the  statute  author- 
izing the  sale  on  execution  of  lands  fraudulently  conveyed  t 
The  judgment  ia  against  the  debtor.    The  execution  is  levied 
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on  the  property  as  belonging  to  the  debtor.  It  is  the 
debtor's,  as  far  as  the  creditor  is  concerned,  if  it  was  fraudu- 
lently conveyed.  That  question  lies  in  pais.  The  right  to 
the  execution  sale  does  not  in  jtseli  give  the  creditor  a  plain 
and  adequate  remedy  at  law. 

And  the  same  is  trtie  of  .ittachmcnt.  Attachment  is  a 
statutory  proceeding.  The  statute  contains  no  provision  for 
determining  the  rights  of  third  parties  in  an  attachment  pro- 
ceeding, as  such,  in  the  circuit  court.  See  article  31  of  the 
code;  Sisher  v.  Gilpin,  29  Ind.  53;  Davis  v.  Warfield,  38 
Ind.  461,  If  personalty  is  attached,  the  alleged  fraudulent 
grantee  may  bring  the  attaching  creditor  to  book  in  an  action 
in  replevin.  If  real  or  personal  property  is  attached,  the  al- 
leged fraudulent  mortgagee  may  make  the  attaching  creditor 
defend  a  foreclosure  suit.  If  realty  is  attached,  the  alleged 
fraudulent  grantee  or  mortgagee  may  bring  suit  to  clear  the 
title  of  the  pretended  lien  of  the  attachment.  Or,  the  attach- 
ing creditor  may  take  the  initiative  to  remove  obstmctions 
in  the  way  of  his  writ.  Quarl  v.  Abbeit,  102  Ind.  233,  52 
Am.  Rep.  662.  It  is  manifest  that  an  attachment  (ancillary 
to  an  action  for  judgment  against  the  debtor  alone  and  the 
writ  directing  the  officer  to  seize  only  the  property  of  the 
debtor)  does  not  in  and  of  itself  furnish  the  creditor  an 
adequate  remedy  at  law. 

It  folloivs  that  Wild,  who  was  a  party  to  the  suit  of 
Schnull  against  Becker  and  Wild,  and  the  other  appellants, 
who  acquired  their  alleged  rights  from  the  defendants  pen- 
dnnte  lite,  are  bound  by  the  decree  of  January  31,  1897,  set 
up  in  the  answer  and  croas-coniplaint  of  5>chnull. 

This  conclusion  is  in  consonance  with  the  decisions  of  those 
states  whose  codes  permit  a  contract  creditor  to  maintain  a 
«nit  to  set  aside  his  debtor's  fraudulent  conveyances  without 
having  first  obtained  judgment  on  his  claim,  execution  and 
return  of  nulla  bona.  Evans  t.  Welch,  03  Ala.  2.'iO;  Waltacn 
V.  Tnakle,  27  Gratt  (Va.)  4T9;  Noyes  v.  Carter,  (Va.)  23 
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K.  E.  1;  Ctark  v.  Figgins,  131  W.  Va.  156,  5  S.  E.  643; 
Siveeney  v.  Sugar  Refining  Co.,  30  W.  Va.  443,  4  S. 
E.  431.    Judgment  affirmed. 


Indianapolis  Union  Railway  Compant  v.  Dohn. 

[No.  18,581.    Filed  M^  28,  1890.] 

Cakrixrs. — Contract*. — Mtmopoliet. — Union  Bailwaj/  Oompany. — A 
company  organiied  under  the  act  of  1885  for  the  itioorporation  of 
union  railway  companies  (Acts  1885  p.  80),  cannot,  under  its  right  to 
make  rules  and  regulatiooa  oonceming  ita  station  and  grounds, 
grant  to  a  transfer  company  the  axoluBiTe  right  to  stand  hacks  upon 
its  depot  grounds  tuid  solicit  businees.    pp.  10-14. 

Monopolies.— Carriers.— t7n<(»*  RaUvxty  Company. —The  action  of  a 
union  railway  company  granting  to  a  transfer  company  the  exclu- 
'  Give  right  to  stand  backs  upon  its  depot  grounds  and  solicit  business 
tends  to  restrict  oompetltioo  and  to  enhance  prioee,  and  is  therefore 
against  public  policy,    pp.  10-14. 

From  the  Marion  Superior  Court.    Affirmed. 

Baker  <£  Daniels,  for  appellant. 

Schuyler  Haas,  for  appellee. 

B.^EER,  J. — Suit  to  enjoin  appellee  from  entering  npon 
the  station  grounds  of  appellant  to  solicit  customers  for  his 
hark.    The  question  arises  upon  appellant's  e;cception  to  the  . 
coneliiaion  of  law  upon  the  facta  specially  found. 

The  facts  are  briefly  these:  Appellant  is  a  corporation 
composed  of  various  railway  companies,  and  organized  under 
the  act  of  March  2,  1885.  Acts  1885,  p.  30,  §§5232-5250 
Bunia  1894,  §§3964  a-s  Homer  1897.  Appellee  is  the 
driver  of  a  public  conveyance,  commonly  called  a  back,  en- 
gaged in  the  business  of  transporting  peracms  without  dis- 
criinin.ition  from  place  t6  place  in  and  about  Indianapolis. 
Appellant  owns  the  union  passenger  station  at  Indianapolis. 
It  acquired  the  ground  partly  by  condemnation  and  partly 
by  purfhase.  The  ?tation  building  faces  north.  The  tracks 
are  south  of  the  building  under  a  train'^hcd.    At  the  north 
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of  the  building  ia  an  open  area,  Iwunded  on  the  nortli  by 
Jackson  Place  street,  on  the  east  by  McOrea  street,  on  the 
south  by  the  station  building,  and  on  the  west  by  Illinois 
street-  The  distance  from  Jackson  Place  street  to  the  station 
building  is  sixty-seven  feet.  Along  the  north  line  of  the 
building  is  a  sidewalk  sixteen  feet  wide.  The  residue  of  the 
area  is  paved  and  used  as  a  driveway  to  and  from  the  en- 
trance, which  is  at  the  center  of  the  north  front.  This  con- 
dition has  continued  ten  years.  Appellant  by  contract  nndar- 
took  to  give  the  Frank  Bird  Transfer  Conlpany  the  exclusive 
right  to  stand  hacks  on  the  area  and  solicit  btisiness  of  persons 
leaving  the  station.  Employes  of  the  transfer  company  wero 
accustomed  to  stand  their  hacks  upon  the  area  at  all  hours  of 
day  and  night  and  for  such  length  of  time  as  they  pleased. 
Intending  passengers  were  allowed  to  alight  at  the  entrance 
of  the  station  building  from  their  private'  conveyances  or 
from  public  ones  that  had  been  employed  to  bring  them 
there.  Arriving  passengers  were  permitted  to  be  met  at  the 
entrance  by  their  private  conveyances  or  by  public  ones  pre- 
viously engaged  to  meet  them.  All  other  vehicles  except  the 
transfer  company's  were  excluded  from  the  area.  Appel- 
lant has  had  rules  in  force  to  this  effect  for  many  years.  The 
city  by  ordinance  permitted  hacks  to  stand  along  the  west  side 
of  McCrea  street.  An  ordinance  forbade  hackmen  to  ap- 
proach the  station  building  nearer  than  fifteen  feet  to  solicit 
business.  Appellee,  within  three  weeks  before  the  commence- 
ment of  this  suit,  at  least  a  dozen  times  drove  his  hack  upon 
the  area  outside  of  the  sidewalk  when  he  had  no  pas.tenger  to 
be  discharged  or  to  be  received,  and  stayed  from  half  an  hour 
to  an  hour  at  a  time  soliciting  business  from  arriving  passen- 
gers. Appellant  several  times  told  him  that  he  should  leave, 
that  be  was  violating  appellant's  ndes  and  regulations,  and 
that  he  was  trespassing  on  private  property.  Appellee  each 
time  refused  to  leave,  stating  that  he  had  the  right  to  stand  his 
back  on  the  area  so  long  a.i  the  transfer  company  was  per- 
mitted to  stand  its  hacks  there,  and  that  be  intended  to  con- 
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tinue  to  come  upon  the  area  so  long  as  the  transfer  company 
wa«  given  that  privilege. 

From  this  jindiog  it  does  not  appear  that  appellee's  con- 
duct was  boisterous,  or  that  he  was  interfering  with  appel- 
lan-t  in  the  discharge  of  its  duties  to  the  passengers  of  the 
proprietary  and  associate  railway  companies,  or  that  he  was 
annoying  or  interfering  with  the  passengers,  or  that  He  was 
refusing  to  comply  with  any  rule  or  regulation  of  a^^llant's 
that  npplied  to  all  hackmen. 

Appellant  has  the  undoubted  right  to  make  rules  and 
regulations  concerning  the  use  of  its  station  and  grotmds. 
Lvras  v.  Herbert,  148  Ind.  64,  37  L.  K.  A.  376.  The  term, 
rules  and  regulations,  however,  implies  uniformity  in  opera- 
tion, not  discrimination  for  the  pecuniary  advantage  of  the 
promulgfltor.  The  question  is  not  what  rules,  uniform  in 
application  and  promulgated  by  appellant  impartially  in  the 
interests  of  the  traveling  public  and  without  a  money  con- 
aidenttion  to  itself,  might  be  held  reasonable  and  what  im- 
reftsonable,  hut  whether  appellant  may,  under  the  giuse  of 
rules,  exclude  from  ita  etation  grounds  all  hackmen  but  (me 
and  thus  protect  a  contract  from  whioh  it  derives  a  revenue. 

A  collection  of  authorities  ia  made  in  Lucas  v.  Herbert, 
svpra.  To  them  may  be  added  In  re  Palmer  and  London, 
etc.,  B.  Co.,  L.  E.  (i  C.  P.  194;  Parkinson  v.  Great  Weat- 
em  R.  Co.,  L.  R  C  C.  P.  554;  New  York,  etc.,  E.  Co.  v. 
Scovill,  71  Conn.  136,  41  Atl.  246,  43  L.  R.  A.  157;  and 
State  V.  Seed,  (Miss.)  24  South.  308,  43  L.  R.  A.  134. 

The  majority  of  the  English  cases  appear  to  sustain,  and 
the  majority  of  the  American  to  deny,  the  right  of  a  railway 
company  to  grant  such  an  exclusive  privilege.  See  the  note 
of  Mr.  Freeman  in  22  Am.  St.  609-7(12,  and  the  note  of  Mr. 
Lewis  in  6  Am.  Hailroad  &  Corp.  Rep.  pp.  715-724. 

In  some  of  the  cases  constitutional  and  statutory  provisions 
enter  into  the  determination,  but  in  the  main  the  question  ia 
decided  from  the  points  of  view  of  the  powers  of  the  corpora- 
tion  and  of  public  policy. 
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Bt  the  goreniing  act  appellant  is  autkomed  "to  r^inlaAe 
the  use  ot  its  depots,  stations,  structures,  ap[riiances  and 
facilitie!<."  Appellant  has  only  the  powers  that  are  expressly 
granted  and  those  that  are  neceraary  to  the  exercise  of  ex- 
press grants.  The  act  is  searched  in  vain  for  appellant's  au- 
thority to  discriminate.  If,  under  regulations  that  are  uni- 
form and  impartiat,  equality  fails  by  reason  of  limited  fatril- 
itiee,  appellant  would  not  he  at  fault. 

Appellant  acquired  ita  grounds  through  the  sovereign 
right  of  eminent  domain,  whether  by  purchase  or  by  con- 
demnation; for  it  could  not  obtain  a  broader  right  by  grant 
than  by  force.  Taking  the  land  by  the  right  of  the  State,  for 
the  purpoaea  of  public  buainess,  appellant  should  not  be 
permitted  to  grant  special  privilegee  and  immunities  that  tJu* 
State  could  not 

The  city  of  Indianapolis  is  given  the  right  to  regulate  the 
use  of  its  streets  hj  hacks.  The  city  would  hardly  undertake 
to  exclude  all  but  one  hack  from  the  stand  on  McCrea  street 
in  order  to  make  good  a  rental  for  the  exclusive  privilege. 
The  State  entmsted  appellant  with  the  right  to  regulate  the 
use  of  ita  facilities,  not  to  increase  ita  revenues  by  creating  a 
monopoly. 

.Appellant  is  chartered  to  furnish  depot  and  switobing 
facilities  to  its  proprietary  and  associate  companies  in  con- 
nection with  the  transportation  of  persons  atid  property  on 
their  railroads,  not  to  engage  in  the  hack  businera  upon  the 
streets  of  Indianapolis.  True,  appellant  only  rented  its 
grounds  to  the  transfer  company.  But  the  only  use  of  the 
gronnds,  of  advantage  to  the  transfer  company,  is  to  base 
thereon  the  use  of  the  streets  for  revenue.  If  appellant  has 
authority  to  grant  that  advantage  to  another,  it  may  take 
it  to  itself. 

The  passengers*  payment  for  transportation  includes  pay- 
ment for  their  common  use  of  the  station  facilities.  If  they 
are  not  entitled  to  have  appellant  use  those  facilities  diiHn- 
teorestedly  for  their  advantage,  they  are  at  least  entitled  to 
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have  appellant  refrain  from  eoercin^  them  into  yielding 
further  tribute.  For,  under  threat  of  having  otherwifie  to 
leave  the  gronndfl,  they  pay  a  fare  that  necessarily  includes 
appellant's  rental,  Aj^Uant's  action  tends  to  restrict  com- 
petition and  to  enhance  pricea,  and  ia  therefore  against  pub- 
lic policy.  Consumers  Oil  Co.  v.  Nunnemaker,  142  Ind. 
660. 

Appellant  sought  from  a  court  of  equity  the  extraordinary 
remedy  of  injunction.  It  has  failed  to  show  any  ground 
for  equitable  interposition.    Judgment  affirmed. 


,    Murray  v.  Murray. 

[No.  18,«ia.    FUed  May  38.  1899.] 

Divorce. — Aiiiudication  of  Property  RighU.^HuAand  and  Wife.— 
The  court,  in  an  action  for  divorce,  bos  jurisdiction  to  dfttflrtnine  Aod 
adjust  all  property  rights  between  the  parties,  and  a  decree  of 
divorce  in  such  case  constitutes  an  adjudication  of  all  such  rights. 
p.  15. 

Tbubib.— H'tubond  and  Wife.— Divorce.— Cron-Coinplaint.—\BNm- 
complaint  filed  hf  the  husband  in  a  divorce  proceeding,  seeking  to 
enforce  a  trust  in  certain  lands,  alleging  that  he  paid  the  purchase 
money,  and  the  land  wascoaveyedto  the  wife,  under  an  oral  agree- 
ment, without  any  fraudulent  intent,  that  she  would  hold  the  land 
in  trust  for  him,  does  not  state  facts  sufBcient  to  show  that  she  held 
same  in  trust  for  him.    pp.  li-I6. 

Divorce.— Tnut».—Butband  and  Wife.— CroisComplaint.—A^cros&- 
complaint  filed  by  the  husband  in  a  divorce  proceeding  to  recover  ■ 
money  alleged  to  have  been  left  by  him  with  the  wife  forsafekeep- 
ing,  and  certain  goods  and  chattels  alleged  to  be  the  property  of  the 
husband,  which  the  wife  wrongfully  took  and  converted  to  her  own 
nse,  is  sufficient  to  withstand  a  demnirer.    pp.  14-16. 

From  the  Benton  Circuit  Court.    Reversed. 

Daniel  Fraser  and  WiUiam  H.  Isham,  for  appellant. 

Dawson  Smith,  B.  B.  Berry  and  0.  H.  Gray,  for  appellee. 

MosKB,  J. — Action  by  appellee  against  appellant  for,  di- 
vorce. Appellant  filed  a  croag-eomplaint  to  enforce  a  truet 
is  certain  lands,  for  which  it  is  alleged  be  paid  the  purchase 
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money,  aod  which  were  conveyed  to  appellee  under  an  oral 
agreement,  without  any  fraudulent  intent,  that  she  would 
hold  the  land  in  trust  for  him,  and  also  to  recover  money 
alleged  to  have  been  left  with  appellee  by  appellant  for  safe- 
keeping, and  certain  goods  and  chattels  alleged  to  be  the 
.property  of  appellant,  which  appellee  wrongfully  took  and 
converted  to  her  own  use.  A  demurrer  for  want  of  facts  was 
Bustained  to  the  eross-couiplaint,  and  upon  the  trial  of  said 
cause  the  court  found  for  appellee,  and  granted  her  divorce. 
The  errors  assigned  call  in  question  the  action  of  the  court 
in  sustaining  the  demurrer  to  the  cross-complaint. 

The  court,  in  an  action  for  a  divorce,  has  jurisdiction  to 
determine  and  adjust  all  property  rights  I)etween  the  parties, 
and  a  decree  of  divorce  in  such  case  constftutea  an  adjudica- 
tion of  all  such  rights.  WalJcer  v.  WalHr,  150  Ind.  317, 
325,  S27,  328,  and  easee  citod;  Behrley  v.  Behrhy,  93  Ind. 
255,  and  cases  cited;  Olaze  v.  Cifiifns  Bank,  etc,  11«  Ind. 
402.  It  was  held,  however,  by  this  court,  in  Montgomery 
V,  Craig,  128  Ind.  48,  that,  when  the  relation  of  hu!;band 
and  wife  exiats  at  the  time  the  deed  is  made,  there  can  be  no 
resulting  or  implied  trust,  under  the  facts  alleged.  The 
conrt,  hy  Elliott,  J.,  said:  "Aa  the  relation  of  husband  and 
wife  existed  at  the  time  the  deed  was  executed,  there  can  be 
no  resulting  or  jmplied  trust.  Lochenour  v.  Lochenour,  61 
Ind.  6!I5.  If  it  were  possible  for  the  plaintiff  to  succeed  in 
any  event,  it  could  only  be  for  the  reason  that  his  wife  agreed 
to  hold  the  land  as  his  trustee.  Whether  she  had  capacity  to 
make  a  contract  binding  her  to  bold  the  land  aa  her  hus- 
band's tmstee,  is  a  question  we  deem  it  not  necessary  to 
decide,  inasmuch  aa  our  judgment  is  that  a  parol  agreement 
between  husband  and  wife,  in  euch  a  case  aa  this,  is  inef- 
fective. As  no  resulting  trust  can  arise,  the  appellant  c^n 
not  possibly  ancceed,  except  upon  the  theory  that  aa  express 
trust  was  created  in  his  favor  by  the  parol  agreement;  but, 
as  the  law  forbids  the  creation  of  an  express  trust  by  parol  in 
oases  of  this  character,  the  only  theory  upon  which  it  can 
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even  be  plausibly  argued  that  be  can  succeed  is  wholly  un- 
tenable." 

It  is  true  that  the  case  of  Montgomery  v.  Craig,  supra, 
was  decided  before  the  act  of  1881,  enlarging  the  rights 
of  married  women,  took  effect;  but  it  will  be  observed  that 
whether  th9  wife  then  had  the  capacity  to  make  a  con- 
tract to  hold  land  as  trustee  for  her  husband  was  not  decided, 
because  such  a  trust  could  not  be  maintained,  even  if  a 
married  woman  had  the  capacity  to  make  such  a  contract. 
It  follo\v3,  therefore,  from  what  was  said  in  that  case,  that 
the  facts  alleged  in  the  ero3»<omplaint  in  regard  to  said 
real  estate  do  not  show  that  appellee  held  the  same  in  trust 
for  appellant  See  Rase  v.  Rose,  93  Ind.  179,  182,  183; 
Basye  v.  Baaye,  152  Ind.  173.  The  allegations  concerning 
the  money  left  by  appellant  with  appellee  for  safe-keeping, 
and  the  goods  and  chattels,  were  sufficient  to  withstand  s 
demurrer.  The  judgment  on  the  croa*«omplaint  is  there- 
fore reversed,  with  instructions  to  overrule  the  demurrer  to 
the  cross-complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


Gabtin  v.  Mebedith. 

[No.  18,074.    Filed  May  28.  ISW.] 

CoMTBOirrOBT  Nboliqekoz.— Personal  It\fury.—Complaint.~A  com- 
ptaiut  for  damages  whiofaaUegeethatdefendantnogllgentlraiidun- 
lawf  nll7  sold  cartridges  to  a  minor  who  went  bunting  .with  plain- 
tiff, a  bo7  nine  jeais  old,  and  while  the  bojs  were  sitting  on  a  log 
near  each  other  a  gun  containing  one  of  the  cartridges,  held  bj  the 
boy  who  purchased  them,  was  dischai^ed,  injuring  plaintiff,  is  not 
sufficient  aa  against  a  demurrer,  where  it  is  not  ezpreaalf  arerred 
that  plaintiff  was  tree  from  contributoiy  n^ligence.    pp.  17-19. 

Sauk. — Wilful  Iiyvry. — Complain t.^The  rule  that  a  complaint  In 
an  action  for  a  personal  injury  due  to  the  negligence  of  the  defend- 
ant is  required  to  negative  contributory  negligence  on  the  part  of 
the  injured  person  doea  not  prevail  where  the  injury  was  wilfully 
or  purposely  done.    p.  19. 

Sakk.  —  Wilful  Ivjurg.  —  Complaint.  —  A  complaint  alleging  that 
defendant  negligently  and  unlawfully  sold  cartridges  to  »  minor. 
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tuid  that  wfajl«  each  porchuar  uid  pluntlff  vera  sitting  on  a  log 
near  each  other  %  gun  containing  one  of  the  cartridges  was  dis- 
charged, injuring  plaintiff,  does  not  chaise  a  wilful  wrong  and 
therebj  relieve  plaintiff  of  the  burden  of  d«ifiiig  contributorr 
oegligance  in  hia  complaint,  pp.  19,  tO. 
CoSTBiBL'TOBy  Neoliqrnck.— JVsonui  I'aj%try.— Violation  of  Stat- 
vie. —  The  fact  that  defendant's  negligence  is  violative  of  a  positive 
statute  will  not  warrant  a  recovery  in  an  action  for  a  personal  in- 
jury, when  contributory  negligence  is  shown  to  exist  on  the  part 
of  ihe  one  sustaining  the  injury,     p.  £0. 

From  the  Decatur  Circuit  Court.    Affirmed. 
Cortez  Eu'tng,  Davison  Wilson  aod  G.  W.  Bruce,  for  ap- 
peUaDt. 
B.  F.  Bennett  and  T.  E.  Davidson,  for  appellee. 

JoRDAx,  C.  J. — Action  by  appellant  against  appellee  for 
$10,000  (lamagea  for  personal  injuries.  A  deraiirrer  was 
eustflincd  to  the  complaint,  and,  plaintiff  refusing  to  amend, 
judgment  waa  rendered  in  favor  of  the  defendant. 

The  only  question  presentpd  relates  to  the  sufficiency  of 
the  complaint  It  alleges  that  the  defendant  was  engaged 
in  conducting  a  general  store  in  Decatur  county,  Indiana, 
and  in  November,  1897,  that  "he  negligently  and  unlaw- 
fully sold  to  one  Clarence  Armstrong  cartridges  loaded  with 
powder  and  ball."  Armstrong  was  a  minor  of  the  age  of 
fifteen  years,  and  purchased  the  cartridges  to  be  used  in  a 
rifle.  The  defendant  "knew  of  the  dangerous  character  of 
the  cartridges,  and  the  danger  of  Armstrong  using  them  as 
proposed,  and  that  he  was  unfit  to  be  entrusted  with  sucli 
articles."  On  the  day  the  cartridges  were  sold  by  the  de- 
fendant to  Armstrong,  the  latter  and  the  plaintiff,  a  boy  nine' 
years  old,  went  hunting,  in  company  with  each  other,  Arm- 
strong having  possession  of  the  rifle,  which  was  loaded  with 
one  of  the  cartridges  so  purchased  of  the  defendant.  While 
engaged  in  hunting  on  this  occasion,  and  while  plaintiff  and 
Armstrong  were  sitting  on  a  log  near  each  other,  the  rifle 
WHS  discharged,  its  contents  entering  plaintiff's  leg,  thereby 
Vol.   153—2 
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severely  injuring  him,  in  the  manner  stated  in  the  com- 
plaint. 

It  is  insisted  hy  counsel  for  appellee  that  it  docs  not  ap- 
pear from  the  averments  of  the  complaint  that  the  plaintiff 
did  not  contribute  to  the  injuiy  which  he  sustained,  and 
therpfore  the  pleading  was  properly  held  insufficient.  The 
rule  18  tirmlj  settled  in  this  Btate  that,  in  actions  for  personal 
injuries  based  upon  negligence,  it  must  be  expressly  averred 
in  the  complaint  that  the  injury  complained  of  was  sustained 
without  the  fault  or  negligence  of  the  plaintiff,  unless  it 
clearly  appears,  frran  the  facts  apecifically  alleged,  that  there 
was  on  plaintiff's  part  an  absence  of  contributory  negligence. 
Sale  V.  Aurora,  etc.,  Co.,  147  Ind.  324,  and  cases  there  cited. 
There  is  no  direct  averment  in  the  complaint  to  the  effect 
that  the  plaintiff,  at  the  time  he  was  injiired,  was  ^"ithont 
fault  or  negligence  on  hie  part.  Neither  can  it  be  said  that 
the  absence  of  such  negligence  is  clearly  disclosed  by  the 
specific  facts  stated  in  the  complaint.  The  pleading  merely 
discloses  that,  at  the  time  the  gun  was  discharged,  Arm- 
strong held  it,  and  that  he  and  plaintiff  were  sitting  on  a  log 
near  each  other,  and,  under  these  circumstances,  the  gun 
seems  to  have  been  discharged,  and  plaintiff  thereby  injured. 
It  do'ea  not  expressly  appear  that  the  rifle  was  discharged  by 
Armstrong  nor  by  any  other  person.  There  is  absolutely 
nothing  to  show  what  plaintiff  was  doing  at  the  time  the 
weapon  waa  discharged,  nor  what  connection,  if  any,  he  had 
in  causing  its  discharge,  or  in  receiving  the  injury  in  ques- 
tion, other  than  the  fact  averred  that  he  was  sitting  on  the 
log  near  Armstrong,  All  questions  relative  to  the  negli- 
gence on  the  part  of  plaintiff,  if  any,  are  left  to  conjecture. 
If  it  can  be  said  that  he  seeks  to  recover  on  the  theory  that 
the  injury  received  must  be  attributed  to  the  negligence  of 
the  defendant  in  selling  or  furnishing  the  cartridges  to  Arm- 
strong, n  minor,  then  the  complaint  is  subject  to  the  rule 
asserted,  and  it  must  disclose  that  the  plaintiff  was  not  guilt? 
of  contributory  negligence.    But,  in  the  aheeDoe  of  a  direct 
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denial  to  that  effect,  we  are  not  able  to  afiirm,  from  the  hare 
statement  of  facts  in  the  complaint,  that  the  plaintiff  was 
free  from  contributory  negligence;  hence  the  pleading  falls 
fully  within  the  rule  stated. 

Appellant's  counsel  contend,  however,  that  appellee,  in 
the  =ale  of  the  cartridgea  to  Armstrong,  violated  §1886  R.  S. 
1881,  ^2070  Bums  1894,  §1886  Horner  1897,  and  thereby 
peq>etrnte'I  a  positive  or  wilful  wrong,  and  that  no  question 
of  negligence  is  involved  in  the  issue;  hence,  the  ease  coraec, 
as  in.-isted,  within  the  rule  e.\istiiig  in  respect  to  the  perpe- 
tration of  a  wilful  wrong,  and  the  negation  of  fault  or  negli- 
gence on  the  part  of  plaintiff  is  not  necessary.  While  it  is 
tme  that  a  complaint,  in  an  action  for  personal  injury  due 
to  the  negligence  of  the  defendant,  is  required  to  negative 
contributory-  negligence  on  the  part  of  the  injured  person, 
still  it  is  also  true  that  this  rule  does  not  prevail  when  the 
injury  sustained  is  due  to,  and  properly  imputed  by  the  com- 
plaint to,  an  act  which  was  wiifullv  or  purposely  done  by  the 
defendant.  In  such  a  case  the  question  of  negligmce  does 
not  arise,  for  "wilfulness"  does  not  consist  in  "negligence," 
and  the  two  terms  are  incompatible  with  each  other.  Wil- 
fulness cannot  be  said  to  exist  without  a  purpose  or  design. 
Toinn  of  Salem  v.  Goller,  76  Ind.  291;  Cleveland,  etc.,  B. 
Co.  V.  Miller,  149  Ind.  490,  and  cases  there  cited. 

But  the  nde  for  which  appellant  contends  cannot  avail 
him  in  this  action,  for  the  complaint  alleges  that  the  defend- 
ant "negligently"  sold  the  cartridges,  etc.,  and  it  does  not, 
tinder  its  averments,  profess  to  proceed  upon  the  theory  that 
the  injury  complained  of  was  the  result  of  what  the  law  re- 
gards as  a  wilful  wrong  on  the  part  of  the  defendant.  Cer- 
tainly, under  the  facts,  alleged,  the  sale  of  the  cartridges  to 
Armptrong,  a  minor,  in  violation  of  the  statute,  so  far  as  the 
plaintiff,  a  third  person,  is  concerned,  could  be  nothing  more 
than  negligence  per  se,  and,  under  the  particular  circum- 
stances disclosed,  in  no  sense  can  the  act  of  the  defendant  bo 
held  to  be  a  wilful  wrong,  and  thereby  relieve  the  plaintiff 
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in  this  ease  of  the  burden  of  denying  contributory  negli- 
gence in  his  complaint.  In  actions  of  this  character,  the  fact 
phat  the  defendant's  negligence  is  also  violatiye  of  a  pofdtive 
statute  will  not  warrant  a  recoveryj  wiien  contributory  negli- 
gence is  shown  to  exist  on  the  part  of  the  one  sustaining  the 
injury.  Cincinnati,  etc.,  S.  Co.  v,  Butler,  1U3  Ind.  31; 
Weick  V.  Lander,  75  III.  93;  Elliott  on  Railroads,  §1155. 

'J'he  case  of  Binford  v.  Johnston,  82  Ind.  426,  42  Am, 
Rep.  508,  cited  and  relied  on  by  appellant,  is  in  some  re- 
spects similar  to  the  case  at  bar,  but  the  decision  therein  lends 
no  support  to  appellant's  contention  in  respect  to  contributory 
negligence,  as  it  is  there  expressly  said:  "There  is  no  such 
contrilmtory  negligence  disclosed  as  will  defeat  a  recovery." 
The  fact  that  the  negligence  of  the  plaintiff  was  in  issue 
in  that  case  is  thereby  expressly  recognized  by  the  court. 

The  wrongful  or  negligent  act  of  appellee  in  furnishing 
the  cartridges  to  Armstrong,  a  minor,  is  conceded  by  appel- 
lee's counsel.  Other  objections,  however,  are  by  them  urged 
against  the  complaint  relative  to  the  approxiinate  cause  of 
the  injury,  etc.,  but,  as  it  is  fatally  defective  for  the  reasons 
stated,  we  do  not  consider  such  objections,  and  the  judgment 
is  therefore  affirmed. 

Hadley,  J.,  did  not  participate  in  this  deciaon. 


Warne  et  al.  v.  Irwin. 

[No.  18,676.  Filed  May  23, 1889.] 
JUDOHEHTB.—fleuiew.— Complaint— A  complaint  to  review  a  judg> 
ment  on  aooount  of  new  matter  discxivered  since  the  rendition  of 
the  judgment,  in  order  to  withstand  a  demuirer.  must  set  forth  the 
(acts  showing  that  the  alleged  new  matter  could  not  have  been  dis- 
covered, by  the  exerciseof  reasonable  diligence,  before  the  rendition 
of  the  judgment;  a  general  averment  that  plaintiff  could  not  have 
disoo^ered  the  new  matter  alleged,  by  the  exerciee  of  reasonable 
diligence,  before  the  rendition  of  the  judgment  sought  to  be  ra- 
viewed,  is  not  sufQciaat.    pp.  tl,  XI. 
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JODOKBHTB.—iin'iew.—C^cnnpIatnl.— Joint  AetUM.—A  oom^aint  In  a 
jaiaX  actum  to  review  ■  judgment  which  states  a  good  cause  of 
action  ia  favor  of  but  one  of  the  parties  is  bad  as  against  a  de- 
muirer.    p.  tt. 

IVom  the  Jasper  Circuit  Court.    Affirmed. 
Ihach  <£  Ihach  and  Hanley  £  Hunt,  for  appellants. 
F(Atz,  SpiOer  &  Kurrte  and  M.  F.  CKHcote,  for  appellee. 

MonxB,  J. — Appellants  brought  this  action  against  ap- 
pellee, under  §629  Bums  1894,  §«17  Horner  1897,  to  re- 
view a  judgment  recovered  by  appellee  against  them.  Ap- 
pellee's demurrer  for  want  of  facts  was  sustained  to  the  com- 
plaint, and  appellants  refusing  to  plead  further,  judgment 
was  rendered  against  them.  Appellants  jointly  assign  as 
error  the  sustaining  of  appellee's  demurrer  to  their  com- 
plaint 

Section  629  (617),  supra,  requires  that  when  a  complaint 
for  review  is  filed  for  new  matter  discovered  since  the  rendi- 
tion of  the  judgment,  it  must  show  that  the  newly  discovered 
matter  could'  not  have  been  discovered  before  judgment, 
with  reasonable  diligence.  It  is  settled  law  in  this  State 
that  to  withstand  a  demurrer  the  complaint  must  set  ior^ 
the  facts  showing  that  the  alleged  new  matter  could  not  havb 
been  discovered,  by  the  exercise  of  reasonable  diligence, 
before  the  rendition  of  the  judgment;  and  a  general  avei^ 
ment  that  nppeUante  could  not,  by  the  exercise  of  reasonable 
dili'ience,  have  discovered  the  new  matter  alleged  before  the 
n-ndition  of  the  judgment  sought  to  be  reviewed,  is  not  suffi- 
cient. Osgood  V.  Smock'^  144  Ind.  387,  391,  and  cases  cited; 
McCauley  v.  Murdoch,  97  Ind.  229,  235,  and  cases  cited. 

The  only  attempt  to  comply  with  this  requirement  of  the 
statute  is  an  allegation  that  "she  could  not,  by  any  reason- 
able diligence,  have  discovered  these  facts  before  the  recov- 
ery of  the  judgment."  Under  the  authorities  cited,  such  an 
alle^tion  is  not  sufficient.  Moreover,  the  complaint  is  to 
review  the  judgment  as  to  both  appellants,  and  is  therefore 
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joint;  and  it  is  not  claimed  by  counsel  for  appellants  that  it 
states  a  good  cause  of  action  in  favor  of  both  appellants, 
but  only  in  favor  of  the  appellant  Elizabeth  Wame.  The 
complaint  not  stating  a  good  cause  of  action  in  favor  of  both 
appellants,  the  demurrer  was  properly  sustained  for  that  rea- 
son. Brunson  v.  Henry,  140  Ind.  455,  459,  and  cases  cited. 
It  follows,  therefore,  that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint    Judgment  affirmed. 


.    EUFPUAH  V.  Daeujno  et  al. 

[No.  18,630.    Filed  May  38, 1899.] 

Pabtition. — Mortgage  by  Tencmt  in  Common  Pendente  Lite. — Enforce- 


ment of  Lien. — A  mortgage  ezer.vited  by  a  tenant  in  common  upon 
his  undivided  interest  in  laud  pending  a  suit  for  partition  thereof 
creates  a  valid  lien  upon  his  interest,  which  lien,  upon  a  partition 
sale,  ia  devested  in  favor  of  the  purchaser,  and  the  lien  transferred 
to  the  fund  arising  from  the  sale.  j>p.  ti,  IS. 
iioRTOAOs.— Stag  of  Rveeufion  a  Sufficient  Consideraiion.— A  mart- 
gage  given  to  stay  the  levy  of  an  execution  for  a  period  of  three 
months  is  for  a  valid  oonsidenttfon.    p.  SB. 

From  the  Steuben  Circuit  Court    Affirmed. 

Cyrus  Cline,  for  appellant 

J.  A.  WoodkuU  and  N.  W.  Gilbert,  for  appellees. 

Hadlbt,  J. — The  record  discloses  the  following  material 
facta:  Appellant  and  appellees,  except  Rhoda  Darling,  were 
tenants  in  common  of  certain  real  estate  in  Steuben  county. 
An  action  for  partition  was  instituted  in  the  Steuben  Circuit 
Court  on  the  11th  day  of  January,  1897,  and  suoh  proceed- 
ings were  had  that  conuniesioners  were  appointed  to  make 
partition,  who  reported  that  the  land  was  not  susceptible  of 
division;  whereupon,  on  the  6th  day  of  May,  1897,  S.  A. 
Powers  was  appointed  by  the  court  a  commissioner  to  sell 
the  same.  Said  commissioner  accomplished  the  sale  on  the 
12th  day  of  June,  1897,  for  $2,200,  one-sixth  part  of  which 
amount,  lees  expenses,  by  the  iudgment  oi  Uie  court,  be- 
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longed  to  nppellaDt.  On  the  5th  day  of  May,  1897,  appellee 
Darling  recovered  in  said  coiirt  a  judgment  against  appellant 
for  $108,  and  on  the  Stk  day  of  June,  1897,  cauited  an  exe- 
<:ution  to  be  issued  upon  said  judgment.  On  the  10th  day  of 
June,  18ilT,  the  eheriil  having  threatened  to  levy  said  exe- 
cution, appellant  induced  Mrs.  Darling  to  stay  proceedings 
thereon  by  the  execution  to  her  of  a  note  and  mortgage  of 
general  warranty  upon  her  undivided  interest  in  said  lands, 
for  the  full  amount  of  said  judgment  and  costs;  and  at  the 
time  of  the  execution  of  said  no4e  and  mortgage,  and  as  a 
part  of  the  same  transaction,  appellant  executed  and  deliv- 
ered to  Mrs.  Darling  an  order  upon  Powers,  commlseioner, 
directing  him  to  pay  to  said  appellee  "$117,  and  interest  from 
June  10,  1897,  out  of  my  distributive  share  of  the  money 
received  from  the  sale  of  the  real  estate  in  the  partition  suit 
•  *  *  and  thin  will  he  your  receipt  for  the  said  pay- 
ment" Said  order  was  presented  to,  and  demand  made 
upon,  said  commissioner  on  the  15th  day  of  June,  1897;  and 
in  the  month  nf  August  following,  and  before  any  sum  had 
been  paid  upon  said  order  or  note  and  mortgage,  appellant 
notified  said  commissioner  that  she  revoked  said  order,  and 
r^ndioted  said  note  and  mortgage,  and  demanded  that  he 
pay  nothing  to  Darling  on  account  of  either.  The  commis- 
sioner reported  the  sale  to  the  court,  which  was  confirmed, 
and  in  said  report  he  also  reported  the  conflicting  claim  of 
appellant  and  appellee  Darling;  whereupon  the  court 
ordered  that  Mrs.  Darling  be  brought  into  court  to  assert  her 
clnim  under  aaid  mortgage  and  order.  Darling  appeared, 
and  filed  her  answer  in  two  paragraphs,  setting  up  the  above 
facts.  Appellant's  demurrer  to  these  answers  was  overruled. 
Trial,  and  special  finding  of  facts,  and  conclusions  of  law  in 
favor  of  appellee  Darling. 

A  number  of  errors  are  assigned  hut  the  only  one  dis- 
cussed hy  appellant  arises  upon  the  second  conclusion  of  law. 
It  is  as  follows:  "(3)  That  the  defendant  Darling  is  entitled 
tu  the  payment  of  $122.46  out  of  the  funds  in  the  hands  of 
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the  comniisaioner  for  distribution,  belonging  to  the  de- 
fendant IIufFman,  and  that  such  amount  shall  be  paid  out  of 
the  firat  money  in  hla  hands,  or  received  by  him,  after  the 
payment  of  the  amount  due  to  defendant  Croxton,  and  that 
defendant  Darling  holds  a  lien  on  the  fund  for  such  amount." 
The  insistence  of  appellant  is:  First,  that  appellant's  (Iluif- 
man'a)  mortgage  to  Darling  pendente  lite  created  no  lien 
upon  the  land,  nor  upon  the  assets  arising  from  the  sale 
thereof;  second,  that  the  order  did  not  create  an  equitable 
assignment  of  any  portion  of  the  funds  in  the  hands  of  the 
commisBJoner;  third,  there  was  no  consideration  for  the  mort- 
gage or  the  order. 

It  19  true  that  the  title  of  a  purchaser  at  a  conmiiasioner'a 
sale  in  a  partition  proceeding  is  not  affected  by  a  mortgage 
executed  by  a  eotenant  after  the  suit  is  begun.  The  action 
of  partition  being  in  rem,  if  a  sale  results,  the  purchaser  is 
protected  in  the  status  of  the  property  as  it  existed  at  the 
eoramencement  of  the  action,  and  any  conveyance  or  lien 
created  by  one  of  the  parties  pendente  lile  will  be  devested 
in  favor  of  the  purchaser,  Arnold  v.  Butterhaugh,  &2  Tnd. 
403,  But  it  does  not  follow  from  this  that  a  eotenant  cannot 
convey  or  create  a  lien  upon  his  share,  pendente  lite,  that  will 
be  valid  against  him.  We  perceive  no  reason  why  he  should 
not  be  able  to  do  so.  The  property  remains  his  pending  the 
litigation,  in  the  same  way  and  to  the  same  extent  it  was  his 
before  the  commencement  of  the  suit.  The  title  is  not 
vested  in  the  commissioner,  as  is  asserted,  nny  more  than  the 
title  is  vested  in  the  sheriff  pending  the  execution  of  a 
decree.  The  commissioner  is  only  the  instrument  of  the 
court  in  conveying  the  title  from  the  owners  to  the  pur- 
chasers. Once  appointed,  the  commissioner  may  resign  or 
be  removed,  and  the  court,  upon  motion,  may  appoint  an- 
other; and  the  court  may,  under  the  statute  (§121.5  Bums 
1894),  appoint  some  one,  other  tlian  the  commissioner  to 
sell,  to  make  the  conveyance  to  the  purchaser.  Even  judg- 
ments rendered  after  the  appointment  of  a  commissioner  to 
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eell,  in  a  partition  proceeding,  become  liens  upon  the  debtor's 
undivided  share  of  the  land  (ArTiold  v.  Bulterbaugh,  supm); 
and  whnt  the  law  will  do  for  a  debtor  involuntarily  he  may 
surely  do  for  himself  voluntarily.  Neither  a  judgtnent  nor 
mortgage  lienor  holds  the  land  as  land.  He  only  holds  the 
right  to  have  the  land  appropriated  for  the  payment  of  his 
debt.  Wo  conclude,  therefore,  that  the  mortgage,  executed 
by  appellant  upon  her  undivided  interest  in  the  land,  pend- 
ing the  suit  for  partition,  being  founded  upon  a  sntHcient 
consideration,  created  a  valid  lien  upon  her  interest  which 
wap  devested  upon  the  sale  in  favor  of  the  purchaser,  and 
the  lien  transferred  to  the  fund  arising  fn^n-  the  sale. 
Church  V.  Church,  3  Sandf.  Ch.  475;  Loomis  v.  Biley,  24 
111.  307;  Cradhbaugh  v.  Pritchett,  8  Ohio  St.  646,  72  Am. 
Dec.  610;  Freeman's  Coten.  &  Par.  §479. 

There  is  no  merit  in  appellant's  contention  that  there  was 
no  consideration  for  the  mortgage.  It  is  admitted  that  ap- 
pellant's indebtedness  to  Darling  was  unpaid,  and  b  still  un- 
paid, and  that  an  execution  upon  Darling's  judgment  was 
about  to  be  levied  upon  appellant's  property,  and  that,  in 
consideration  that  Darling  would  stay  the  execution  and 
grant  three  months'  extension  for  payment  of  the  judgment, 
appellant  would  and  did  execute  the  mortgage.  This  was  a 
sufficient  consideration  for  the  mortgage. 

And  it  is  insisted  that  Mrs.  Darling  did  not  come  into 
court  and  set  up  her  mortgage,  and  aak  to  have  her  lien 
transferred  to  the  fund,  as  she  shouid  have  done.  The  record 
shows  that,  when  the  commisaioner  reported  the  sale  of  the 
land  to  the  court,  she  appeared  and  set  up  her  claim;  and 
it  can  make  no  difference  as  to  her  rights  whether  she  came 
into  court  voluntarily  or  was  brought  there  by  the  proces.*:  of 
the  court.  She  asserted  her  claim  timely,  and  before  any 
right  was  injuriously  affected. 

What  we  havB  said  touching  the  mortgage  makes  it  un- 
necessary for  us  to  extend  this  opinion  by  a  consideration  of 
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the  effect  of  the  order  executed  by  appellant  to  Darling. 
The  court  did  not  err  in  its  second  conclusion  of  law.  The 
other  questions  are  waived.    Judgment  afHrmed. 


HiLLER  V.  VOLLHER,  TREASURER,  ET   AL. 
[No.  18,843.     Filed  Uaj  33,  1899.] 

Taxation.— Sfter«ir«C'ertifteoteo/i^rehase.— Under  the  tar  statute 
of  18BI,  as  amended  by  the  act  of  1895  (gg6316,  6818  Homer 
1897),  the  certificate  of  purehase  issued  upon  a  sheriff's  sole  is  sub- 
ject to  tasation  during  the  period  of  reilemption,  though  there  was 
so  redemption,  and  the  holder  of  the  certificate  was  compelled  to 
paf  the  taxes  against  t)ie  real  estate  for  the  some  period,  jip.  XT-S9. 

Saue. — Litting  Omitted  Property  Without  Notice. — Iitjiatetion. — The 
placing  of  omitted  property  upon  the  tax  duplicate  by  the  oounty 
auditor,  without  the  notice  required  by  gUOV  Homer  1897,  is  no 
ground  for  enjoining  the  oollection  of  the  taxes,  where  none  of 
the  substantial  rights  of  the  taxpayer  is  shown  to  be  prejudiced. 
p.  SO. 

From  the  Knox  Circuit  Court.    Affirmtd, 

IF.  A.  Cullop  and  C  B.  Keasinger,  for  appellant 

W.  B.  Pennington  and  B.  M.  Willoughby,  for  appellees. 

JoBDAJj,  C,  J, — The  foUoM'ing  is  a  summary  of  the  ma- 
terial facts  disclosed  bj  the  complaint  in  thb  action:  Appel- 
lant is  a  voter  and  a  taxpayer  residing  in  the  city  of  Vin- 
cennes,  Knox  county,  Indiana,  and  appellees  are  the  treas- 
urer and  auditor  of  that  county.  In  the  month  of  March, 
1S!)6,  appellant  purchased  at  sheriffs  sale  certain  real  estate 
situated  in  said  county  for  $2,360,  and  received  from  the 
sheriff  upon  the  sale,  as  provided  by  law,  a  certificate  of  pur- 
chase of  that  amount.  He  was  the  holder  and  owner  of  this 
certificate  on  April  1,  1S96.  The  land  so  sold  to  appellant 
Nvaa  not  redeemed  within  the  year  allowed  by  law  for  re- 
demption; and,  after  the  expiration  of  that  period,  and  be- 
f.iro  the  1st  day  of  April,  18!iT,  appellant  received  a  sheriff's 
deed  conveying  to  him  the  land  under  said  sale,  and  he  be- 
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came,  and  ia,  the  owner  of  the  premises  in  question.  Appel- 
lant failed  to  list  this  cwtificate  of  purchase  for  taxatim  for 
the  year  18tf6,  but  the  same,  it  ia  alleged,  was  by  the  assessor 
and  county  auditor  of  Knox  county  placed  upon  the  dupli- 
cate for  taxation  for  that  year,  without  any  notice  being 
given  to  appellant,  and  taxes  thereon  assessed  to  the  amount 
of  $58.76,  which  it  ia  alleged  are  now  due,  and  will  become 
delinquent  on  the  third  Monday  in  May,  1897.  Appellant, 
after  he  received  the  sheriff's  deed  to  said  land,  was,  in  order 
to  protect  his  title  thereto,  compelled  to  pay  the  taxes 
assessed  against  it  for  the  year  1896.  He  has  paid  all  taxee 
except  those  assessed  upon  said  certificate.  An  injunction  is 
sought,  under  these  facta,  to  prevent  appellees  from  enforc- 
ing against  appellant  the  collection  of  the  taxes  assessed 
upon  said  certificate,  and  the  court  is  asked  to  direct  that  ap- 
pellees cancel  and  eliminate  these  taxes  from  the  duplicate. 
There  is  nothing  in  the  complaint  disclosing  whether  the 
land  was  sold  under  a  decretal  order  or  upon  execution,  and 
we  consider  the  case  on  the  supposition  that  the  sale  was 
upon  execution. 

A  demurrer  was  sustained  to  the  complaint,  and  the  prin- 
cipal question  presented  b,  was  the  sheriff's  certificate,  under 
the  facta  alleged,  subject  to  taxation  for  the  year  1896,  and 
is  appellant  liable  to  the  payment  of  the  taxes  assessed 
thereon?  The  contention  of  appellant  is  that,  if  he  pays  the 
tuxes  assessed  on  the  amount  of  money  expressed  in  the  cer- 
tificate as  the  purchase  price  of  the  laud  sold  at  the  sheriff's 
sale,  then  he  will  be  subjected  to  duplicate  taxation  on  the 
same  inveatraent,  as  he  has  already  been  compelled  to  pay 
the  taxes  assessed  against  the  land  sold,  for  1896.  It  is  also 
insisted  that  the  failure  to  notify  appellant  of  the  action  of 
the  officials  mentioned,  in  placing  this  certificate  upon  the 
tax  duplicate  as  omitted  property  for  the  year  1896,  ren- 
dered the  assessment  of  taxes  thereon  void,  and  that  the  col- 
lection thereof,  for  this  reason  alone,  ought  to  be  enjoined. 

That  money  invested  in  a  certificate  of  purchase  issued 
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Upon  a  sheriff's  sale  is,  by  our  revenue  laws,  made  subject  to 
taxation,  caoDot  be  successfully  controverted.  See  §48  of  the 
tax  statute  of  1891  (§6316  Horner  1897)  and  §50,  as 
amended  by  the  act  of  1895  (Acts  1895,  p.  23,  §6318 
Horner  1897).  By  item  six  of  the  form  of  the  tax  schedule 
required  by  the  last  mentioned  section  for  the  listing  by  a 
taxpayer  of  his  personal  property  and  credits,  "all  money 
invested  in  certificates  of  purchase  at  sheriff's  sales"  is  ex- 
pressly designated  as  a  credit  to  be  listed  and  returned  for 
laxation.  In  Slaie,  ex  rel,  y.  Halter,  149  Ind.  292,  this 
court  held  that  tax  certificates,  under  this  etatute,  were  tax- 
able. 

There  is  no  force  in  the  inedstence  of  appellant  that,  if  he 
is  required  to  pay  the  taxes  assessed  upon  the  certificate  in 
dispute,  he  will  thereby  be  suhjected  to  duplicate  taxation 
upon  the  same  property  held  by  him  on  the  1st  day  of  April, 
1896.  The  sherifPs  sale,  and  the  certificate  of  purchase  is- 
sued in  pursuance  thereof,  did  not  pass  to  appellant  title  to 
the  land.  He  purchased  it  subject  to  the  right  of  the  owner 
to  redeem  as  provided  by  the  statute  in  relation  to  the  re- 
demption of  lands  sold  at  sheriff's  sales.  The  owner  was  en- 
titled to  the  possession  of  the  land  for  one  year  after  the  sale, 
and  also  had  the  right  to  redeem  it  from  such  sale  at  any 
time  within  that  period.  §§767,  768  R.  S.  1881,  §§779,  780 
Burns  1894,  §§767,  768  Homer  1897.  His  title  to  the  land 
continued  until  the  expiration  of  the  redemption  period, 
which,  us  it  appears,  was  some  time  in  March,  1897.  After 
this  time,  there  being  no  redemption,  it  seems  the  sheriff 
executed  a  deed  to  appdlant,  whereby  the  title  to  the  land 
was  conveyed  to  him  and  he  became  the  owner  thereof. 

The  !»lieriff'8  certificate  cannot  be  considered,  as  counsel 
for  appellant  contend,  a  chattel  real,  or  as  representing  an  in- 
terest in  the  real  estate  sold.  It  conveyed  no  title  to  the  land. 
It  was  but  the  evidence  of  a  lien  thereon,  or  rather,  an  obliga- 
tion upon  which  appellant,  after  the  expirntinn  of  the  year 
allowed  for  redemption,  in  the  event  there  was  none  within 
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that  period,  coiild  obtain  title  to  the  premises  by  means  of  the 
sheriff's  deed.  Brown  v.  Cody,  115  Ind.  484;  Neff  v.  Haga- 
man,  78  Ind.  57;  Goaa  v.  Meadors,  78  Ind.  528;  Elaton  v. 
Ccs^OT-.  101  Ind.  426,  51  Am.  Kep.  754;  Robertson  v.  Van 
Cleave,  129  Ind.  217,  15  L.  R  A.  68;  Jewtit  v.  Tomlinson, 
137  Ind.  326;  WorU  Building,  etc.,  Co.  v.  Marlin,  151 
Ind.  030. 

It  is  evident,  under  the  facts,  when  tested  hy  the  anthor- 
ities  cited,  that  on  April  1,'  18d6,  appellant  was  not  the 
.  owner  of  the  land,  nor  had  he  any  interest  therein,  except 
the  lien  thereon  by  virtue  of  the  sherifTs  certificate,  and  con- 
sequently the  land  was  not  taxable  against  him  for  the  tax 
year  beginning  April  1,  1896.  The  person  invested  with 
the  title  to  the  land,  at  the  time  of  the  Hheriff's  sale,  the  law 
r^ards  as  liable  for  the  taxes  assessed  against  the  same 
during  the  year  allowed  for  redemption,  provided  he  con- 
tinues to  be  invested  with  ench  until  April  Ist  of  that  year, 
By  §28  of  the  tax  law  of  1881  (§8438  Bums  1894),  it  is  ex- 
pressly provided  that,  in  cases  of  mortgaged  real  estate,  the 
mortgagor,  for  the  purpose  of  taxation,  shall  be  deemed  to  bo 
the  owner  until  the  mortgagee  shall  have  taken  possession 
of  the  mortgaged  premises.  It  is  true  that,  when  the  lien  for 
taxes  once  attaches  to  land,  it  will  be  subject  thereto  in  tlie 
hands  of  whomsoever  the  title  may  thereafter  pass.  The 
liability  for  taxes  on  property,  under  the  laws  of  this  State, 
terminates  only  with  payment  Beard  v.  Allen,  141  Ind.  243, 
and  cases  there  cited.  By  paying  the  taxes  assessed  against 
the  land  for  the  year  1896,  appellant  discharged,  not  an  obli- 
gation or  duty  of  his  own,  but  one  which  rested  upon  the 
person  who  owned  and  held  the  land  on  April  1st  of  that 
year.  The  amount  of  money  expressed  in  the  certificate 
upon  which  the  taxes  in  dispute  were  assessed  did  not  rcf>rc- 
sent  the  land,  under  the  circumstances,  but  represented 
simply  the  amount  of  money  invested  in  the  certificate,  and 
applied  by  the  sheriff  in  satisfaction  of  the  judgment  under 
wluch  the  sale  was  made.     So  far  aa  paying  taxes  on  the 
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amount  of  tlie  certificate  is  concerned,  appellant  maj  be  said 
in  this  respect,  at  teaet,  to  occupy  the  position  of  the  owner 
of  the  judgment  before  the  sale  thereunder  was  made. 
There  could  be  no  question  but  what  this  judgment  was  sub- 
ject to  taxation,  and  likewise  the  real  estate  upon  which  it 
was  a  lien.  "While  it  may  be  considered  a  hardship  for  ap- 
pellant to  paj  and  discharge  the  tax  obligation  of  another,  in 
order  to  protect  the  title  conveyed  to  him  by  the  sheriff's 
deed,  still  this  in  no  manner  can  be  available  to  exempt  him 
from  paying  the  taxes  assessed  on  the  certificate  in  con- 
troversy. 

It  appears  that  he  owned  and  held  the  certificate  on  April 
1,  1806,  lie  failed  to  list  and  return  it  for  taxation  for  that 
year.  It  was,  it  seems,  placed  on  the  tax  duplicate,  and 
assessed  by  the  officials  charged  by  the  law  with  assea^ng 
omitted  property.  There  is  no  claim  made  that  the  certifi- 
cate ■was  assessed  for  taxation  for  more  than  its  true  value, 
as  contemplated  by  law.  It,  as  we  have  held,  was  clearly 
subject  to  taxation  in  the  hands  of  appellant  for  the  year 
1896  and  ought  to  have  been  listed  by  him  for  that  purpose. 
The  mere  fact,  imder  the  circumstances,  that  he  was  not 
notified,  as  provided  by  §142  of  the  tax  statute  (§8560  Bums 
1804),  to  appear  and  show  cause,  if  any,  why  this  certificate 
ouiht  not  to  have  been  placed  on  the  tax  duplicate  for  assess- 
ment, will  not,  alone,  entitle  him  to  the  equitable  relief 
which  he  eeeis  in  this  action.  It  does  not  appear,  under  the 
facts,  that  the  failure  to  give  this  notice  has  in  any  manner 
tended  to  prejudice  him  in  any  of  hia  substantial  rights. 
Hence,  he  is  not  in  a  position  to  ask  and  be  awarded  an  in- 
junction to  prevent  the  collection  of  the  taxes  in  controversy. 
Saint  v.  Welsh,  141  Ind.  382 ;  Reynolds  v.  Bowen,  138  Ind. 
434;  Hunter  Sione  Co.  v,  Woodard,  152  Ind.  474.  There 
ie  no  error,  and  the  judgment  is  therefore  affirmed. 
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Indianapolis  &  Vincennes  Railboad  CoHFAinr  v. 
Price  bt  al. 

[No.  IB,»68.    Filed  June  7,  18».] 

BussNT  I>0IIAi!<. — Damage*. — Oioaein  Action. — A  claim  fordamages 
for  raal  estate  appropriated  by  a  railroad  company  ie  a  chose  in 
action,  and  passes  from  the  owner  of  tbe  re&l  estate,  upon  hiB  death, 
to  his  personal  representatives,  and  not  to  his  heirs;  but  there  are 
circumstances  nnder  which  the  heirs  may  Hue  upon  and  collect 
choees  in  action  belonging  to  the  ancestor,    p.  SS. 

&^MX.— Damage*. — Complaint. — A  complaint  by  tenants  in  common 
torecover  damages  for  lands  appropriated  by  a  railroad  company  ie 
not  rendered  bad  by  the  mere  fact  that  such  tenants  also  sought  to 
recover  damagee  to  an  interest  owned  by  their  anceetor  in  the  lands 
at  the  time  of  the  appropriation,    p.  J.'. 

From  the  Greene  Circuit  Court.    Affirmed. 

S.  0.  Pickens  and  Davis  d-  Moffetl,  for  appellant 

/.  B.  Filberi,  for  appellees. 

MoKKs;  J. — This  was  a  proceeding  under  §§881-912  R  S. 
1881,  §§893-924  Burns  1894,  §§881-912  Horner  1897,  com- 
menced by  appellees  against  appellant  for  the  assessment 
of  damages  by  reason  of  the  construction  of  a  railroad  across 
the  lands  of  appellees.  Tlie  errors  assigned,  and  not  waived, 
are  that  the  court  erred  in  overruling  the  demurrer  to  th© 
complaint;  that  the  court  erred  in  its  conclusions  of  law. 

It  appeara  from  the  record  that  the  real  estate  in  question 
was  o\vTied  at  the  time  of  the  appropriation  thereof  by  the 
appellant  for  its  right  of  way  by  the  heirs  of  Levi  Gastineau, 
deceased,  as  tenants  in  common.  Jeremiah  Gastineau,  and 
the  appellees,  except  Sarah  Gastineau,  were  children  of  atud 
deceased,  and  owned  the  undivided  two-thirds,  and  Rachel 
Laselle,  the  widow  of  said  deceased,  owned  the  undivided 
one-third  of  said  real  estate.  .Jeremiah  Gastineau  died  after 
the  appropriation  of  said  real  estate  by  appellant,  owing  no 
debts,  leaving  as  his  only  jiersonal  representative  and  legatee 
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the  appellee  Sarah  Gastineau,  and  his  funeral  expensea  have 
all  been  paid  before  the  commencement  of  this  proceeding. 
Mrs.  Laselle  died  after  said  appropriation,  leaving  aa  her 
only  heirs  the  appellees  other  than  Sarah  Gastineau.  Ap- 
pellees sought  to  recover  by  this  proceeding  not  only  the 
damages  for  their  interest  in  the  real  estate  appropriated,  but 
also  for  the  interest  of  Mrs.  Laselle.  It  is  insisted  that  the 
claim  of  Mrs.  Laselle  to  damages  was  a  chose  in  action,  and 
conld  only  be  enforced  by  her,  and  that  such  claim  did  not 
pass  with  her  one-third  of  said  land  to  her  children,  the  ap- 
pellees other  than  Sarah  Gastineau.  It  is  true,  aa  insisted 
by  appellant,  that  the  right  of  action  for  the  appropriation 
of  lands  by  a  railroad  company  for  its  right  of  way  is  in  the 
person  who  owns  the  lands  when  the  same  are  appropriated. 
The  right  to  recover  the  damages  for  such  appropriation  is  a 
chose  in  action,  and  can  only  be  enforced  by  the  owner  of  the 
lands,  and  passes  on  his  death  to  his  personal  representa- 
tive, iind  not  to  his  heirs.  Church  v.  Grand  Sapids,  etc.,  R. 
Co.,  70  Ind.  161;  Indiana,  etc.,  E.  Co.  v.  AlUn,  100  Ind. 
409;  Svansville,  etc.,  R.  Co.  v.  Nye,  113  Ind.  223;  Harsh- 
harger  v.  Midland  R.  Co.,  131  Ind.  177. 

While  cboses  in  action  do  not  descend  to  the  heir,  there  are 
circumstances  under  which  he  may,  in  this  State,  sue  upon 
and  collect  choses  in  action  belonging  to  his  ancestor. 
Church  V.  Grand  Rapids,  etc.,  R.  Co.,  70  Ind.  161, 165,  and 
cases  cited. 

Appellees  were  entitled  to  recover  damages  for  the  in- 
tere?t  they  owned  in  the  land  when  the  same  was  appro- 
priated by  appellant,  and  the  mere  fact  that  they  also  sought 
to  recover  the  damages  which  accrued  to  Mrs.  Laselle  did  not 
render  the  complaint  bad  upon  demurrer.  It  is  not  neces- 
sary, however,  to  determine  whether  the  facta  alleged  in  the 
complaint  were  sufficient  to  entitle  appellees  to  recover  the 
damages  which  accrued  to  Mrs.  Laselle,  because  judgment 
was  only  recovered  for  the  damages  which  accrued  to  the 
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onuers  of  the  uodivided  two-thirds  of  said  real  estat«,  and  no 
recovery  was  had  for  the  damageii  which  accrued  to  her. 
Judgment  affirmed,  with  tea  per  ceut.  damages. 


GiLMOBE   V.  StkfFEY. 
[Na  I8.ST6.     Filed  June  6,  18»9.] 

New  Tkul.— ifofiofu. — Aelion. — An  asaigDinent  in  a  motion  for  & 
new  trial  that  the  damages  are  azceMiTe  is  only  applicable  to  cases 
sounding  in  tort,  and  does  not  challenge  the  amount  ol  recoveiy  in 
on  action  arising  out  of  contmcL     p.  Si. 

Appeal  and  Error.— Evidence. — Where  the  Terdict  of  the  jury  has 
received  the  approval  of  the  trial  court,  the  judgment  will  not  be 
disturbed  on  appeal,  merely  upon  the  evidence,  unless  it  affirma- 
tively appears  by  the  record  that  there  is  an  absolute  Cailure  of  «vi- 
dsnce  on  some  material  point    pp.  Si,  SB, 

From  the  Knox  Circuit  Court.    Affirmed. 

W.  H.  DeWolf,  for  appellant. 

W.  A.  Cullop  and  C.  B.  Kessinger,  for  appellee. 

JoRDAiT,  C.  J, — The  parties  to  this  action,  it  appears,  en- 
tered into  and  formed  a  partnership  as  equal  partners  under 
the  firm  name  of  Oilmore  &  Steffey  for  the  purpose  of  con- 
ducting a  general  business  of  farming,  breeding,  and  feeding 
stock.  Appeliant  leased  his  farm  to  this  firm  for  a  stated 
period  at  the  rental  price  stipulated  in  the  lease.  Appellee 
instituted  this  action  to  obtain  a  dissolution  of  the  partnership, 
and  to  secure  an  accounting  between  him  and  appellant  as 
partners,  and  to  recover  the  amount  found  to  be  due  him. 
An  answer  and  cross-complaint  were  filed  by  appellant  By 
the  latter  he  demanded  that  an  accounting  be  had,  and  prayed 
judgment  against  the  appellee  for  any  .amount  that  might  be 
found  due.  The  issues,  as  joined  between  the  parties,  it 
seems,  without  objections,  were  submitted  to  a  jury  for  trial, 
and  upon  the  evidence  the  jury  found  in  favor  of  appellee, 
and  awarded,  as  the  amount  due  him,  the  sum  of  $1,312.50. 
Vol.  168—3 
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Appellant  moved  for  a  new  trial,  and  assigned  hia  reasona 
therefor:  (1)  That  the  verdict  was  not  sustained  by  sufficient 
evidence;  (2)  that  it  was  contrary  to  both  evidence  and  law; 
(3)  that  the  damages  assessed  were  excessive.  Upon  appellee 
entering  a  remittitur  of  $592.50,  this  motion  was  denied,  and 
judgment  was  rendered  for  the  remainder  of  the  amount 
awarded  by  the  jury. 

Tile  only  error  assigned  relates  to  the  overruling  of  the 
motion  for  a  new  trial,  and  the  questions  discussed  by  counsel 
for  appellant  pertain  to  the  sufficiency  of  the  evidence  to  sup- 
port a  finding  in  favor  of  appellee,  and  that  the  damages  are 
excessive.  An  assignment,  in  a  motion  for  a  new  trial,  that 
the  damages  are  excessive,  will  not  be  held  to  challenge  the 
amount  of  recovery  in  an  action  like  this,  arising  out  of  con- 
tract. Such  an  assignment,  it  has  been  repeatedly  decided 
by  this  Court,  is  only  applicable  to  cases  sounding  in  tort. 
Western,  etc.,  Co.  v.  Studebaker  Mfg.  Co.,  12i  lad.  176; 
White  V.  McQrew,  129  Ind.  83,  and  cases  there  cited.  Smith 
V.  Barber,  post,  322.  To  have  properly  raised  the  question 
which  counsel  for  appellant  discuss  in  respect  to  the  amount 
of  the  judgment,  the  assignment  in  the  motion  for  a  new  trial 
ought  to  have  been  under  (he  fifth  statutory  cause  instead  of 
t!:e  fourth.  Elliott  App.  Proo.  §856.  For  the  reasons  stated 
we  are  precluded  from  reviewing  any  alleged  error  in  regard 
to  the  amount  of  the  recovery. 

Counsel  for  appellant  urge  with  much  earnestness  that  the 
judgment  is  not  sustained  by  the  evidence.  "We  have  ex- 
amined and  considered  the  evidence  as  it  appears  in  the 
record,  and,  if  we  were  to  confine  our  consideration  alone 
to  that  introduced  by  appellant,  we  would  be  justified,  per- 
haps, in  concurring  in  the  view  expressed  by  appellant's  coun- 
sel in  respect  to  its  insufficiency  to  support  the  judgment.  In 
the  decision  of  this  question,  however,  we  are  required  to 
consider  all  of  the  evidence  given  in  the  cause,  and  its 
bearing  relative  to  the  issues  in  the  case.  It  has  been  affirmed 
and  reaffirmed  by  this  Court,  as  a  rule  of  appellate  procedure, 
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that,  where  the  verdict  of  a  jury  has  received  the  approval 
of  the  trial  court,  its  judgment  will  not  be  disturbed  on  ap- 
peal, merely  upon  the  evidence,  unless  it  affirmatively  ap- 
pears by  the  record  that  there  ie  an  absolute  failure  of  evi- 
dence to  support  the  judgment  on  some  material  point- 
While  it  may  be-said  in  the  case  at  bar  that  there  is  a  sharp 
conflict  in  the  evidence,  still  there  is  evidence  at  least  to  sup- 
port a  recovery,  imder  the  issues,  in  favor  of  appellee,  and 
the  case  falls  fairly  within  the  rule  a'^erted  and  enforced  by 
our  decidone,  and  we  would  not  be  authorized  in  revcrsiiif: 
the  judgment  upon  the  evidence. 

It  is  not  essential  to  extend  this  opinion,  by  considering  in 
detail  the  reasons  urged  by  appellant's  learned  counsel,  to 
show  that  the  evidence  does  not  support  the  issues  in  favor 
of  appellee.  "We  have  carefully  considered  all  the  point* 
discussed  by  him,  but  cannot  concur  with  his  insistence  that 
there  is  either  a  variance  between  the  evidence  and  any  of 
the  material  facta  alleged  in  the  complaint,  or  a  total  failure 
of  the  evidence,  as  insisted,  to  support  the  judgment.  It  is 
therefore  affirmed. 
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[No.  18,907.     Filed  June  IS,  lS9g,J 

CorKTS.  —  Juriadielion.  —  Action  Agaimt  Receiver  Appointed  by 
United  Stalei  Court.— RaUroada.— The  Twxiyer  oi  tt  railroad  com- 
pany, acting  under  appointment  of  the  United  States  Circuit  Court. 
may  be  sued  in  a  ntate  court,  without  previous  lea-re  of  the  appoint- 
ing court,  for  damagea  on  account  of  the  death  of  an  employe 
caused  by  the  alleged  negligence  of  the  company,    pp.  37-il. 

Damaois. — Negligence.~ExeeMive  Damagtt. — A  judgment  of  9S,O00 
agaiiut  ft  nilrond  company  for  the  death  of  plaintiff's  intestate  will 
notbeheldtobe  excessive,  where  the  evidence  showed  that  deceased 
at  the  time  ot  his  death  was  fifty  years  of  age,  and  in  good  health, 
had  been  in  the  United  States  postal  service  eighteen  years,  rec«iv- 
ing  a  salaJ7  of  f  1,150  per  annum,  left  a  widow  and  two  sons,  ^ed 
nineteen  and  fonrteen,  dependent  upon  him  for  support,  and  that 
his  axpectancy  ot  life  was  about  twenty-one  jears.    pp.  41.  4^. 
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Dahaobs. — Evidatee. — Negligence. — In  an  action  for  damages  for  the 
wrongful  death  of  decedent  it  was  not  necesearj  to  prove  the 
length  of  time  decedent  would  have  been  able  tocontinuehiseam- 
ings,  nor  what  part  of  hia  eaminga  waa  spent  for  the  snpport  of  liis 
wife  and  obildreii  in  order  to  justify  a  verdict  for  more  than  nomi- 
nal damages,   pp.  ii,  42. 

iNSTRU'cnoNS.  —  Damages.  —  An  obje(*tion  to  an  instruction  in  an 
action  for  damages  for  the  wrongful  death  of  plaintiff's  decedent, 
limiting  the  recovery  to  pecuniary  daniages,  for  Uie  reason  that  the 
instruction  did  not  enumerate  the  elements  of  allowable  pecuniary 
damages  is  not  available,  where  a  specific  enumeration  of  the  ele- 
ments of  damages  was  not  requested.    jRp.  4^.  4J. 

Action. — Death  bff  Wrongful  Act. — Survival  of  Action. — Negligence. 
— The  provision  of  the  Illinois  statute  that  whenever  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act  or  neglect  of  another, 
and  such  act  or  neglect  is  such  as  would  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  therefor  if 
death  had  not  ensued,  then  the  person  who  would  have  been  liable 
shall  be  liable  to  the  personal  representative  of  the  deceased,  creates 
a  right  of  action,  and  such  right  of  action  cannot  be  regarded  as  a 
survival  of  the  action  vested  in  the  intestate,    pp.  43,  M- 

SkiiX.— Death  by  Wrongful  Act. — Survival  of  Action. — Negligence.— 
The  only  relation  the  provision  of  the  Illinois  statute  creating  a 
oause  of  action  for  the  death  of  a  person  by  the  wrongful  act  of 
another  has  with  the  rights  of  the  deceased  la  that  its  validity  is  to 
be  tested  by  the  inquiry  whether  the  deceased  could  have  main- 
tained an  action  against  the  defendant  for  the  injuries  had  be 
anrvived  thent ;    if  he  could,  death  having  ensued  therefrom,  his 
personal  representative  may  maintain  an  action  for  the  use  of  the 
widow  and  children,    pp.  43,  44- 
From  tbe  Marion  Superior  Court    Affirmed. 
John  0.  WiUiamt,  for  appellant 
Ayrts,  Jones  <&  Ilolleti,  for  appellee. 

Hadutt,  J. — Appellant  waa,  by  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana,  in  1896,  appointed 
receiver  of  the  Terre  Haute  &  Indianapolis  Railroad  Com- 
pany, and  while  he  was  operating  the  railroad  of  said  com- 
pany, as  such  receiver  under  the  orders  of  the  court,  ap- 
pellee's intestate,  while  traveling  on  said  railroad  as  a  postal 
clerk,  was  killed  in  the  state  of  Illinois  by  the  alleged  negli- 
gence of  the  defendant 
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Appellee  brought  this  suit  to  recover  damages  for  the 
death  of  her  hiisband  without  first  obtaining  leave  of  said 
circuit  court  so  to  do-  Appellant  demurred  to  the  complaint, 
for  want  of  jurisdiction  in  the  Marion  Superior  Court  over 
the  siibject-inattcT  of  the  action.  Tlie  demurrer  was  over- 
niled.  Answer  by  general  denial,  trial  by  jury,  and  verdict 
and  judgment  for  plaintiff  for  $5,000.  The  overruling  of 
the  demurrer  to  the  complaint  and  appellant's  motion  for  a 
new  trial  are  the  only  errors  assigned. 

Whether  appellant,  acting  as  a  receiver  under  appoint- 
m^t  of  the  United  States  Circuit  Court,  can  be  sued  in  a 
state  court,  without  previous  leave  from  the  appointing  court, 
is  the  only  question  presented  by  the  demurrer.  We  per- 
ceive no  useful  purpose  to  be  attained  by  a  review  of  the 
decisions  as  they  existed  prior  to  1S87.  It  is  sufficient  to 
state  that  the  weight  of  authority  held  to  the  general  rule 
that  the  possession  of  a  receiver  was  inviolable,  and  that  other 
courts  could  not  acquire  jurisdiction  over  the  subject-matter 
of  the  trust  without  specific  authority  so  to  do  from  the  court 
appointing  the  receiver.  But  the  application  of  the  doctrine 
to  railroads  traversing  more  than  one  state,  that  were  being 
operated  by  receivers,  became  productive  of  such  great  and 
manifold  hardahip  to  citizens  who  became  claimants  under 
the  receiver,  as  to  demand  a  modification  of  the  rule.  To  in- 
vest a  receiver,  who  had  assumed  the  role  of  a  common  carrier 
and  who  solicited  and  received  business  over  long  lines  of  rail- 
way, with  the  special  privilege  of  requiring  all  persons  in- 
jured by  acts  or  transactions  of  his  to  seek  redress  in  the 
court  of  his  appointment,  where  they  would  be  denied  the 
right  of  trial  by  jury,  and  subjected  to  heavy  expense,  was 
found  to  be  so  oppressive  and  unreasonable  that  some  of  the 
federal  courts,  prior  to  1887,  entered  general  orders  in  such 
cases,  granting  claimants  against  tlie  receiver  authority  to 
sue  in  the  state  courts  in  the  county  where  the  cause  of 
action  arose. 
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In  the  case  of  Dow  v.  Memphis,  etc.,  R.  Co.,  20  Fed.  260, 
on  page  268,  Caldwell,  J.,  in  stating  reasons  for  such  an 
order,  said:  "Where  properly  is  in  the  hands  of  a  receiver 
simply  as  a  custodian,  or  for  sale  or  distribution,  it  is  proper 
that  all  persons  having  claims  against  it,  or  upon  the  fund 
arising  from  its  sale,  should  be  required  to  assert  them  in  the 
court  appointing  the  receiver.  But  a  very  different  question 
is  presented  where  the  court  assumes  the  operation  of  a  rail- 
road hundreds  of  miles  in  length,  and  advertises  itself  to  the 
world  as  a  common  carrier.  This  brings  it  into  constant  and 
extensive  business  relations  with  the  public.  Out  of 'the 
thousands  of  contracts  it  enters  into  daily  as  a  common 
carrier,  some  are  broken,  and  property  is  damaged  and  de- 
stroyed, and  passengers  injured  and  killed  by  the  negligent 
mid  tortious  acta  of  its  receiver  and  his  agents.  la  a  word, 
all  the  liabilities  incident  to  the  operation  of  a  railroad  are 
incurred  by  a  court  where  it  engages  in  that  bunness;  and, 
when  they  are  incurred,  why  should  the  citizen  be  denied 
the  right  to  establish  the  justice  and  amount  of  his  demand, 
by  the  verdict  of  a  jury  in  a  court  of  the  county  where  the 
cause  of  action  arose  and  the  witnesses  reside?  If  the  road 
was  operated  by  its  owners  or  its  creditors,  the  citizen  would 
have  this  right,  and  when  it  is  operated  for  their  benefit  by  a 
receiver,  why  should  the  right  be  denied?" 

Congress,  taking  eogniKance  of  the  evils  and  hardships 
flowing  from  the  rapidly  increasing  railroad  receiverships,  in 
1S87  enacted  a  statute  which  provides  as  follows;  "That 
every  receiver  or  manager  of  any  property  appointed  by  any 
court  of  the  United  States  may  be  sued  in  respect  of  any  act 
or  transaction  of  his  in  carr^'ing  on  the  business  connected 
with  such  property,  without  the  previous  leave  of  the  court 
in  which  such  receiver  or  manager  was  appointed;  but  such 
suit  shall  be  subject  to  the  general  equity  jurisdiction  of  the 
court  in  which  such  receiver  or  manager  was  appointed,  so 
far  as  the  same  shall  be  necessary  to  the  ends  of  justice." 
23  U.  S.  Statutes,  p.  436. 
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In  the  recent  case  of  Ray  v.  Peirce,  81  Fed.  881,  in  aii 
application  to  remove  to  the  United  States  Court  a  suit 
brought  against  his  receiver  in  a  state  court,  Baker,  J.,  said 
concerning  the  conditions  that  led  to  the  enactment  of  the 
above  statute:  "Such  are  the  general  principles  of  the  law, 
uninfluenced  by  legislation  applicable  to  receiverships.  The 
consequences  flowing  from  these  principles  of  the  law  were 
found  to  be  intolerablj  burdensome  to  persons  having  small 
claims  and  demands  against  the  insolvent  or  against  the  re- 
ceiver for  his  acts  or  transactions  in  his  official  capacity.  To 
compel  the  claimant  to  prosecute  a  suit  against  the  receiver 
of  a  railroad  for  a  small  demand  in  the  court  of  his  appoint- 
ment,  generally  remote  from  the  claimant's  residence,  in- 
volved such  JDConvenience  and  expense  as  to  amount  in  many 
cases  to  a  practical  denial  of  justice.  Even  an  application  to 
the  court  who  appointed  the  receiver  for  leave  to  sue  in  an- 
other court  nearer  the  residence  of  the  claimant  and  his  wit- 
nesses was  found  to  be  inconvenient  and  expensive,  and  fre- 
quently Btich  applications  were  met  with  denial.  With  the 
multiplicity  of  railroad  receiverships  the  evil  became  so  in- 
tolerable that  legislation  was  found  necessary  to  secure  relief. 
Section  3  of  the  act  of  March  3,  1887." 

Appellant  contends  that  the  right  conferred  by  this  stat- 
ute extends  only  to  suits  in  other  federal  courts,  and  that  "it 
confers  no  jurisdiction  of  any  kind,  or  in  any  manner  upon 
any  other  courts."  We  cannot  yield  our  assent  to  this  prop- 
osition. Little  relief  from  the  mischiefs  sought  to  be  reme- 
died would  be  attained  by  this  sort  of  construction,  and  we 
should  not  adopt  it  unless  its  provisions  will  admit  of  no  other. 
It  is  the  duty  of  a  court,  in  constniing  a  remedial  statute,  to 
give  it  that  interpretation,  if  not  inconsistent  with  its  terms, 
that  will  promote  and  advance  the  remedy  intended  by  the 
lawmakers.  Section  two  of  the  same  act  provides  that  a 
receiver  appointed  by  a  federal  court  to  manage  or  operate 
property  in  his  posaesoion,  shall  do  so  in  eonformifv  to  the 
valid  laws  of  the  state  in  which  the  property  shall  be  situated, 
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and  in  the  same  manner  that  the  owner  would  be  required  to 
operate  it  if  in  poasesaioQ;  that  is  to  aaj,  it  makes  receivers 
of  a  federal  court,  operating  a  railroad  and  dealing  with  the 
general  public  as  a  common  carrier,  amenable  to  state  laws  in 
the  same  manner,  and  hy  the  same  rules  of  liabilitj,  that 
apply  to  rival  corporations  managing  their  own  similar  prop- 
erly. The  two  sections  construed  together  clearly  indicate 
that  the  object  Congress  had  in  view  was  to  put  receivers 
operating  railroads  under  orders  of  federal  courts  upon  the 
Bame  footing  as  owners  operating  their  pi^iperty  in  the  same 
territory,  so  far  as  concerns  the  legal  liability  of  such  receiv- 
ers to  the  state  and  to  the  demands  of  citizens  growing  out  of 
the  operation  of  the  railroad.  The  right  to  liquidate  claims 
against  such  receivers  before  a  competent  and  convenient 
tribimal  is  a  reasonable  grant,  and  in  no  sense  incompatible 
with  the  receiver's  possession  or  rights  of  the  owners  or  cred- 
itors. Execution  upon  a  judgment  thus  obtained  is  not  con- 
templated by  the  statute,  nor  sought  in  this  case,  but  the  ex- 
istence and  extent  of  the  claim,  where  thus  judicially  de- 
termined, is  to  be  referred  to  the  court,  in  which  the  receiver 
was  appointed,  for  equitable  settlement. 

Id  at  least  two  cases,  the  United  States  Supreme  Court  has 
declared  the  scope  of  the  federal  statute  to  embrace  all 
courts  of  competent  jurisdiction,  and  that  it  should  not  be 
restricted  to  federal  courts.  The  case  of  Texas,  etc.,  R.  Co. 
V,  Johnson,  151  V.  S.  81-101,  14  Sup.  Ct.  250-255,  was 
begun  in  a  state  court  of  Texas,  against  a  receiver,  without 
leave,  and  in  course  of  the  opinion  the  court,  by  the  Chief 
Justice,  said:  "By  section  three  of  the  act  of  March  3,  1887, 
24  V.  S.  Stat.  552,  as  corrected  by  the  act  of  August  13, 
1888,  25  U.  S.  Stat.  433,  every  receiver,  appointed  by  a  court 
of  the  United  States,  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  canying  on  the  business  connected  with 
the  property,  without  the  previous  leave  of  the  court  by 
which  such  receiver  was  appointed.  Necessarily,  such  suit 
may  be  brought  in  any  court  of  competent  jurisdiction  and 
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proceed  to  judgment  accordingly."  The  case  of  McNulta 
V.  Lochridge,  141  U.  S.  327,  12  Sup.  Ct.  11,  ifl  to  the  same 
effect 

Other  federal  coorts,  so  far  as  their  decisions  have  come 
tmder  our  obserrBtioQ,  have  uniformly  held  that  the  legisla- 
tion of  1887  applies  alike  to  state  aud  federal  courts,  follow- 
ing what  they  conceive  to  he  the  rule  laid  down  by  the  United 
States  Supreme  Court  in  McNuita  v.  Lochridge,  aud  Rail- 
way y.  Johnson,  supra.  See  Dillingham  v.  llawk,  23  U.  S. 
Appeal  273,  9  C.  C.  A.  101,  60  Fed.  494,  23  L.  R.  A.  517; 
Missouri,  etc.,  R.  Co.  v.  Texas,  etc.,  B.  Co.,  41  Fed.  311-314; 
Central,  etc.,  Co.  v.  St.  Louis,  etc.,  B.  Co.,  40  Fed.  426; 
Central,  etc.,  Co.  v.  East  Tenn.,  etc.,  R.  Co.,  59  Fed.  523; 
Eddy  r.  Lafayette,  49  Fed.  807,  1  C.  C.  A.  441.  The  same 
construction  has  been  given  the  act  of  1887  by  the  supreme 
courts  of  Texas  and  Illinois:  McNulta  v,  Lochridge,  137  111. 
270-282,  27  X.  E.  452,  and  Dillingham  v.  Russell,  73  Texas 
47-50,  11  S.  ^y.  139.  We  conclude  therefore  that  appellee 
had  the  right  to  bring  her  action,  without  first  obtaining  leave 
of  the  court  in  which  appellant  was  appointed  a  receiver,  and 
the  right  to  proceed  to  final  judgment  and  liquidation  of  her 
claim  before  the  chosen  tribunal,  and  that  appellant's  de- 
murrer to  the  cwnplaint  for  want  of  jurisdiction  was  prop- 
erly overruled. 

Appellant  insists  that  the  damages  assessed  by  the  jury  are 
excessive.  The  action  is  based  upon  the  statute  of  Illinois, 
generically  known  as  Lord  Campbell's  Act,  that  limits  the  re- 
covery to  the  pecuniary  lo*j  of  the  widow  aud  next  of  kin,  not 
to  exceed  $5,000.  The  evidence  shows  that  appellee's  de- 
cedent, at  the  time  of  his  death,  was  fifty  years  of  age,  in  good 
health,  had  been  in  the  United  States  postal  service  seven- 
teen or  eighteen  years,  roooiving  a  salary  of  $1,150  per 
anniim,  left  a  Avidow,  and  their  two  sons,  aged  nineteen  and 
fourteen  respectively,  as  the  next  of  kin;  that  his  wife  and 
children  were  dependent  upon  him  for  support,  and  that  the 
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expectation  of  life  of  a  man  in  good  healtb  at  the  age  of 
fifty  is  twenty  aud  ninety-oue  oue-liundredths  years. 

We  cannot  agree  with  appellant  that,  for  want  of  evidence 
as  to  the  length  of  time  the  intestate  would  have  been  able 
to  continue  his  earnings,  and  for  failure  to  prove  what  part 
of  his  earningB  was  spent  for  the  support  of  his  wife  and 
children,  the  jury  should  have  awarded  only  nominal  dam- 
ages. It  is  the  legal  duty  of  a  husband  and  father  to  support 
his  wife  end  children;  and  when  the  ability  is  shown,  the 
law  presumes  that  duty  is  discharged  until  overcome  by  evi- 
dence. "Where  the  relation  of  the  party,  whose  death  has 
been  caused,  to  those  for  whose  benefit  the  suit  is  being  pros- 
ecuted, lias  been  shown,  and  his  obligation,  disposition,  and 
ability  to  earn  wages  or  conduct  business,  and  care  for,  sup- 
port, advise,  and  protect  those  dependent  upon  him,  the 
matter  is  then  to  he  submitted  to  the  judgment  and  sense  of 
the  jury.  The  ultimate  question  of  the  amount  resting  within 
the  province  and  sound  discretion  of  the  jury,  their  finding 
will  never  be  disturbed  where  the  court  cannot  say  that  im- 
proper motives  have  swayed  them  in  ascertaining  the  amount 
returned."  Pittsburgh,  etc.,  R.  Co.  v.  Burton,  139  Ind. 
357-378,  and  cases  there  cited.  If  the  intestate's  earnings 
had  continued  the  same  for  ten  years  and  he  had  bestowed 
but  half  the  amount  upon  his  family,  their  pecuniary  loss 
would  have  amounted  to  the  sum  of  recovery,  and  this  with- 
out any  estimate  for  the  loss  of  parental  training  to  which 
the  sons  were  entitled.  We  cannot  hold  that  the  damages 
assessed  are  excessive. 

The  instruction  given  by  the  court,  complained  of,  in- 
formed the  jury  that  the  measure  of  damages  was  the  actual 
pecuniary  loss  shown  by  the  evidence  to  have  resulted  to  the 
widow  and  children,  if  any,  by  reason  of  the  death  of  the 
husband  and  father;  that  they  could  not  allow  damages  for 
any  pain  and  suffering  endured  by  the  deceased,  nor  for 
funeral  expenpcs,  nor  for  any  grief  or  sorrow  on  the  part  of 
the  widow  and  children  on  account  of  the  death  of  the  de^ 
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ceased;  but  that  the  (damages  must  he  confined  to  the  actual 
pecuniary  Iobb  soatained  by  the  widow  and  children,  not  ex- 
ceeding $5,000;  that  if  the  evidence  did  not  show  any  pe- 
cuniary lo69  to  the  widow  and  children,  if  they  found  for  tho 
plaintiff,  they  should  award  only  nominal  damages;  but  if 
it  did  show  such  loss,  that  they  should  return  such  sum  as  will 
cover  it,  not  exceeding  the  alwve  limit.  The  objection  urged 
to  this  instruction  is  that  it  is  not  sufficiently  explicit  in  de- 
fining the  damages  to  which  the  plaintiff  was  entitled.  The 
instruction  carefully  limited  the  recovery  to  pecuniary  dam- 
ages, was  clearly  right  so  far  as  it  went,  and,  if  appellant  had 
desired  a  specific  enumeration  of  the  elements  of  allowable 
pecuniary  damages,  he  should  have  requested  it.  There  was 
no  available  error  in  giving  this  instruction. 

Appellant  requested  the  giving  of  two  instructions,  which 
was  refused  by  the  court.  The  first  request  refused  told  the 
jury  that  there  had  been  no  evidence  submitted  tending  to 
show  for  how  long  a  time  the  deceased  would  probably  have 
been  able  to  earn  the  salary  he  was  receiving  at  the  time  of 
his  death,  nor  how  much  of  that  salary  was  expended  for  tho 
personal  use  of  the  deceased,  nor  how  much  of  it,  if  any,  was 
expended  for  the  support  of  his  family,  nor  how  much  of  his 
time  the  deceased  spent  with  his  family,  nor  what  part  he 
toot  in  raising  and  educating  his  sons,  and  that,  in  making  up 
their  verdict,  the  jury  must  allow  nothing  for  any  of  these 
things,  and,  if  the  evidence  showed  no  loss  outside  these 
items,  their  verdict  should  be  for  nominal  damages  only. 
This  instruction  was  clearly  wrong  for  reasons  given  con- 
cerning the  instruction  given  by  the  court. 

The  second  instruction  refused  is  as  follows:  "Before  the 
plaintiff  is  entitled  to  recover  in  this  action,  the  law  requires 
her  to  show,  by  the  evidence,  that  Richard  T.  Shimer  had  a 
cause  of  action  against  the  defendant,  which  had  accrued 
previous  to,  and  existed  at  the  time  of,  his  death;  and  if  the 
evidence  that  has  been  submitted  to  you  fails  to  satisfy  you 
that  some  time  elapsed  between  the  injuries  which  Shimer 
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received,  and  his  death  reaulting  from  these  injuries,  then 
your  verdict  should  be  for  the  defendant."  This  instruction 
was  asked  upon  the  theory  that  the  action,  if  any,  survived, 
and  if  death  was  instantaneous  and  no  action  vested  in  thtj 
deceased,  then  none  could  survive  or  accrue  to  his  widow 
and  next  of  kin,  under  the  statute. 

The  statute  of  Illinois  will  not  admit  of  the  construction 
contended  for.  It  provides  that  "Whenever  the  death  of  a 
person  shall  be  caused  by  wrongful  act,  neglect  or  default, 
and  the  act,  neglect  or  default  is  such  as  'would,  if  death  had 
not  ensued,  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,"  then  the  person  or 
corporation  which  would  have,  been  liable  if  death  had  not 
ensued,  shall  be  liable  to  an  action  by  the  personal  repre- 
sentative of  the  deceased,  for  the  exclusive  use  of  the  widow 
and  next  of  kin.  The  right  of  action  given  by  this  statute 
ia  created  by  the  statute,  and  in  no  sense  can  it  be  regarded  as 
a  survival  of  the  action  vested  in  the  intestate.  The  only 
relation  it  has  with  the  rights  of  the  deceased  is  that  its 
validity  is  to  be  tested  by  the  inquiry  as  to  whether  the  de- 
ceased could  have  maintained  an  action  against  the  defend- 
ant for  the  injuries  if  he  had  survived  them;  if  he  could, 
death  having  ensued  therefrom,  his  personal  representative 
may  for  the  use  of  the  widow  and  children.  Pittsburgh,  etc., 
B.  Co.  V,  Rosea,  152  Ind.  412.  The  second  instruction  waa 
properly  refused. 

We  find  no  error  in  the  record.    Judgment  affirmed. 


The  Union  National  Bank  v.  The  Citizeks 
Bank  et  al. 

[No.  ]6,S12.  lulled  June  18,  ISSQ.] 
in  110  BMiKB  AVD  BiJirKiJxa.— CoUeciiema.—Tnaolvency  of  Bank  Making  Cfit- 
lectiaM. — Tnuts. — Plaintiff  bank  sent  a  note  to  defendant  bank  for 
collection.  Defendant  i»)lleoted  the  note,  receivinx  in  payment  the 
maker's  check,  charged  the  amount  of  the  check  to  ibs  deposit 
account,  and  drew  a  sight-draft  on  a  oorrespomlent  bank,  in  which 
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it  bad  a  deposit  in  excjew  of  th«  amoaiit  of  tbe  draft,  and  sent  tb« 
draft  to  plaintiff  aa  a  remlttanoa  of  the  proceeds  of  tbe  note  col- 
lected. Plaintiff  received  the  draft  and  forwarded  it  for  payment, 
bat  the  paying  bank  refused  payment  for  the  reason  that  it  bad 
received  notioe  of  the  failure  and  sospension  of  defendant  bank. 
Held,  that  the  t«latioa  of  tmstee  and  eatui  ^ue  trutt  was  not 
created  between  the  bonks,  but  simply  that  of  debtor  and  creditor, 
and  that  plaintiff  is  not  entitled  to  be  preferred  in  its  claim  over  tha 
general  creditors  of  the  insolvent  bank. 

From  the  Kandolph  Circuit  Court.  Affirmed. 
8.  B.  Bell  and  James  B.  Boss,  for  appellant 
/.  W.  Thompson,  for  appellees. 

JoKDAK,  C.  J, — This  cause  was  submitted  to  the  lower 
court  afl  an  "agreed  case"  upon  a  statement  of  facts,  as  prf»- 
vided  by  §562  Burns  1894,  §553  R.  S.  1881  and  Homer 
1897.  The  following  are  substantially  the  material  facts  in 
the  case:  Appellant  is  a  national  bank  organized  under  the 
laws  of  the  United  iStates  and,  as  such  institution,  it  is  en- 
gaged at  Eewsnee,  Illinois,  in  conducting  a  general  banking 
business.  The  Citizens  Bank  of  Union  City,  appellee  herein, 
prior  to  being  placed  in  tbe  hands  of  a  receiver,  was  a  stato 
bank  oi^anized  under  tbe  laws  of  this  State  as  a  bank  of  dis- 
count and  deposit,  and  on  May  5,  1896,  and  prior  thereto, 
was  engaged  in  doing  a  general  banking  business  at  Union 
City,  Indiana.  This  bank  on  April  20,  1896,  and  continu-  ' 
ously  thereafter  until  its  suspension,  was  insolvent.  On  May 
7,  1896,  by  reason  of  its  insolvency,  it  closed  its  doors  and 
suspended  bueinesB,  and  its  doors  were  not  again  opened  for 
business  after  that  date.  On  the  morning  of  May  9,  1896, 
the  State  Bank  Examiner,  under  the  laws  of  tbe  State,  took 
possession  thereof  and  the  bank  remained  in  his  po3.sc:^3ion 
nntil  the  16th  of  that  month,  when  it  was  placed  in  the  hands 
of  appellee  Canaday,  the  receiver,  appointed  as  such  by  the 
proper  court.  On  May  1,  1896,  appellant  bank  was  thcj 
bona  fide  holder  of  a  certain  promissory  note  for  over  $1,000 
in  amount,  executed  by  the  Knapp  Supply  Company,  a  cor- 
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poration  located  and  doing  husineaa  at  Union  City,  Indiana. 
This  note  was  payable  at  the  Citizens  Bank.  Appellant,  on 
May  1,  1896,  indorsed  this  note  for  collection  and  sent  it  to 
the  Citizens  Bank  with  instructions  to  collect  and  remit.  The 
note  was  received  hy  the  latter  bank  on  May  2,  1896,  and 
was  dwly  entered  by  the  bank  on  its  register  for  collection. 
The  note  was  presented,  on  the  same  day  it  was  received,  for 
payment  to  the  maker  thereof,  the  Supply  Company.  This 
latter  company  waa  on  that  day,  and  fur  a  long  time  prior 
thereto  had  been,  a  depositor  of  the  Citizens  Bank,  having 
therein  on  deposit  at  the  time  the  note  was  presented  to  it  for 
payment  funds  far  in  e.xcess  of  the  amount  of  the  note.  The 
Supply  Company,  at  the  time  the  note  was  presented  to  it 
*•'•  for  payment,  drew  its  check  upon  the  Citizens  Bank  for 

mT^..  $1,157.83,  the  amount  due  upon  the  note,  which  cheek  was 

^V_  accepted  by  the  Citizens  Bank  as  a  payment  in  full  of  the 

note.     The  bank  thereupon  canceled  the  paper  as  paid  and 
delivered  it  to  said  company  and  charged  the  amount  of  the 
check  to  said  company's  deposit  account,  the  same  being  more 
•(,''.  than  aufiicient  to  pay  and  satisfy  the  check.    The  amount  so 

*^i'  collected  by  the  Citizens  Bank,  in  payment  of  appellant's 

fe-^.  claim,  was  entered  on  its  collection  register  as  a  credit  on 

£;*;■  said  collection,  and  on  May  4th,  the  next  business  day  after 

Jij-;,.  the  payment  of  the  note  (the  3rd  being  Sunday)  the  Citizens 

*?.■  Bank  drew  its  sight-draft  in  favor  of  appellant  for  the  full 

amount  of  the  collection  (less  charges)  on  the  Merchants 
National  Bank  of  Cincinnati,  Ohio.  This  latter  bank  was 
the  regular  correspondent  of  the  Citizens  Bank,  and,  when 
this  sight-draft  was  drawn,  the  Citizens  Bank  had  as  a  de- 
positor in  the  Merchants  TTational  Bank  an  account  in  its 
favor  in  excess  of  the  amount  of  said  draft.  On  May  5th,  this 
draff  was  mailed  by  the  Citizens  Bank  to  appellant  as  a  re- 
mittance of  the  proceeds  of  the  note  collected  in  the  manner 
stated,  and,  without  notice  or  knowledge  of  the  insolvency  of 
the  Citizens  Bank  lipon  the  part  of  appellant,  the  draft  was 
received  by  it,  and  on  the  following  day,  through  its  regular 
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correspondent  bank  in  the  dty  of  Chicago,  IlUnois,  was 
forwarded  to  the  Merchants  National  Bank  for  payment. 
On  May  9,  1896,  the  draft  was  presented  to  the  Merchants 
National  Bank  for  payment,  but  payment  thereof  was  refused 
and  the  draft  protested  for  the  reason  that  the  Alerchanta 
National  Bank  had  previously  received  notice  of  the  failure 
and  suspension  of  the  Citizens  Bank.  At  the  time  the  latter 
bank  passed  under  the  eontrol  of  a  receiver,  it  had  on  hand 
in  its  vaults  as  the  entire  amount  of  money  in  actual  cash 
$159,  which  consisted  in  the  main  of  small  coins  and  change, 
and  did  not  include  any  of  the  credits  or  money  on  deposit 
in  the  Merchants  National  Bank  lielonging  to  it.  At  the 
time  the  Citizens  Bank  suspended  and  closed  its  doors,  and 
on  the  day  the  sipht-draft  was  pri'sented  for  pnymeiit  at  the 
Merchants  National  Bank,  its  deposits  in  the  latter  bank 
amounted  to  $2,2G0.44;  and  this  amount  of  money  has  been 
paid  over  to  the  receiver  and  is  now  in  his  hands.  The  agreed 
statement  of  facts  also  shows  that  on  May  2,  1896,  the  day  on 
which  the  note  in  question  was  received  for  collection,  the 
Citizens  Bank  had,  as  cash  on  hand,  the  sum  of  $7,206;  and 
on  the  morning  of  May  4th,  it  had  $6,953;  and  on  the  morn- 
ing of  the  5th,  $6,194;  and  on  the  6th,  $5,114.  On  May  2nd, 
the  Citizens  Bank,  in  the  usual  course  of  business,  bought, 
paid  for,  and  cashed  checks,  drafts,  and  bills  of  exchange  on 
other  persons  and  banks  to  the  total  amount  of  $125.85;  and 
on  the  same  day  sent  these  checks,  drafts,  and  bills  to  the 
Merchants  National  Bank  and  obtained  credit  for  the  same 
as  fl  deposit.  On  May  4th,  in  its  usual  course  of  business,  it 
also  bought,  paid  for,  and  cashed  checks,  drafts,  and  bills  of 
exchange  amounting  in  all  to  $2,954,66,  and  on  the  same 
day  these  were  forwarded  to  said  correspondent  and  credit 
therefor  received.  On  May  5th,  it  bought,  paid  for,  and 
cashed  drafts,  and  bills  of  exchange  to  the  amount  of 
$368.93,  and  these  were  sent  on  the  same  day  to  the  Mer- 
chants National  Bank  and  credit  obtained  therefor. 
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According  to  the  showing  of  the  daily  entries  made  in  the 
books  and  records  of  the  Citizens  Bank,  it  had  on  hand  May 
2,  1896,  at  the  close  of  th^  day's  business,  in  its  safe,  as  cash, 
$13,589.93,  and  a  total  cash  item  of  $24,590.01.  On  the  4lh 
of  May,  accepting  the  authority  of  its  hooka,  it  had  on  hand 
as  cash  $10,926,  and  a  total  cash  item  of  $23,110.93;  and  on 
the  5th  of  May,  $10,001.11,  and  a  total  cash  item  of 
$21,815.08;  and  on  May  6th,  $3,099.46,  and  a  total  cash 
item  of  $3,189.36.  Of  this  latter  amount,  the  receiver  has 
received  in  cash,  and  now  has  in  his  hands,  the  sum  of 
$2,504.12, 

The  facts  show  that  it  was  the  custom  of  the  Citizens 
Bank,  when  making  collections  for  persons  or  customers  re- 
siding west  of  Union  City,  to  remit  the  amount  collected,  less 
collection  charges,  by  means  of  drafts  drawn  on  the  Mer- 
chants National  Bank  and  that  it  did  not  remit  the  amount 
so  collected  in  money,  and  that  all  of  the  business  connected 
with  the  collection  of  the  note  in  question,  by  the  Citizens 
Bank,  was  conducted  by  it  in  the  usual  and  ordinary  way  of 
making  collections  by  banks;  but  appellant  had  no  notice  or 
knowledge  of  the  insolvency  or  failure  of  the  Citizens  Bank, 
prior  to  the  protest  of  the  draft  sent  to  it  as  a  remittance  of 
the  proceeds  of  said  note.  The  books  of  the  bank,  it  is  stated, 
do  not  show  or  represent,  on  the  days  mentioned,  the  true 
and  actual  amount  of  cash  on  hand,  but  simply  show  it«ma 
that  were  carried  on  said  books  and  treated  as  cash,  but,  in 
fact,  were  not  actual  cash  on  hand;  and  the  amount  stated 
above,  as  shown  by  the  bank's  books  to  be  cash,  included 
amounts  which  the  bank  had  on  deposit  with  correspondent 
banks,  including  also  the  amount  on  deposit  with  the  Mer- 
chants National  Bank. 

The  questions  submitted  to  the  lower  court,  under  these 
facta,  were:  First,  are  the  funds  of  the  bank,  in  the  hands 
of  the  receiver,  impressed  with  a  trust  in  favor  of  appellant 
to  the  amount  of  its  claim?  Second,  is  it  entitled  to  a  prefer- 
ential right  over  the  general  creditors  of  the  insolvent  bank? 
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The  lower  court,  imder  the  facts,  held  that  appellant  was  en- 
titled to  recover  the  full  amount  of  its  claim  as  a  contract 
creditor,  but  denied  its  right  to  enforce  a  trust  or  to  be  pre- 
ferred in  il3  claim  over  those  of  other  creditors,  and  rendered 
judgment  accordingly.  The  question  presented  for  our  de- 
cision is :  Did  the  court  err  in  its  conclusions  of  law  upon  the 
facts  stated? 

The  principal  contentions  of  appellant's  learned  counsel 
are:  First,  that,  under  the  facts,  the  Citizens  Bank  is  tthown 
to  have  served,  in  collecting  the  note  in  question,  as  the  agent 
of  appellant,  and,  by  mingling  the  proceeds  of  the  claim  with 
its  own  funds,  the  latter  became  impressed  with  such  a  trust 
as  will  entitle  appellant  to  pursue  the  proceeds  and  reclaim 
them  in  the  hands  of  the  receiver,  as  its  own  separate  prop- 
erty. Second,  that  the  Citizens  Bank,  by  accepting  the  note 
for  collection,  and  collecting  it,  and  mingling  the  proceeds 
thereof  with  its  own,  at  a  time  when  it  is  shown  to  have  been 
insolvent,  was,  under  the  circumstances,  guilty  of  fraud,  and 
for  that  reason  cannot  be  held  to  have  acquired  any  title  to 
either  the  note  or  the  money  arising  out  of  its  collection.  lu 
r^ard  to  the  second  contention  it  may  be  said  that  the  rule  is 
generally  asserted  and  enforced,  that,  where  a  party  has  been 
induced  to  part  with  his  property  through  the  fraud  of  an- 
other, under  the  color  or  guise  of  a  contract,  he  has  the  right 
upon  discovering  the  fraud,  to  rescind  and  reclaim  hia  prop- 
erty, onless  it  has  passed  into  the  hands  of  a  bona  fide  holder. 
The  general  rule  also  sustained  by  the  authorities  is,  that  a 
hank  entrusted  with  the  collection  of  a  claim,  cannot  hold  the 
proceeds  thereof  against  the  owner,  if,  at  the  time  of  receiv- 
ing the  claim  fpr  collection,  the  bank  was  insolvent  and  its 
officers  or  agents  were  aware  of  or  had  notice  of  its  insolv- 
ency. St.  Louia,  etc.,  R.  Co.  v.  Johnston,  133  U.  S.  566, 
10  Sup.  Ct.  390;  Bruner  x.  Banl;  97  Tenn.  5+0,  37  S.  W. 
286,  34  L.  R.  A.  532;  Friberg  v.  Cox,  97  Tenn.  5.W,  37  8. 
W.  283;  Randolph  on  Commercial  Paper  (2nd  ed.)  §726. 
Vol.  153—4 
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The  rule  is  also  well  settled  that  after  a  bank  which  bold,s 
paper  for  collection  has  suspended,  and  ceased  to  be  a  going 
concern,  the  general  power  which  it  had  before  its  suspension 
to  collect  the  paper  and  mingle  the  proceeds  thereof  with  its 
own  funds,  and  thereby  create  the  relation  of  debtor  and 
creditor  between  it  and  the  person  whom  it  served  as  col- 
lector, terminates,  and  the  proceeds  of  anj  collection  made 
under  such  circumstances,  must  be  held  by  the  collecting 
bank  as  a  trustee  of  the  owner.  Boone's  Law  of  Banking, 
§210.  But  this  latter  rule,  mider  the  facte,  can  have  no  ap- 
plication in  this  action. 

The  agreed  statement  of  facts,  which  takes  the  place  of  all 
pleadings  in  this  case,  does  not,  however,  proceed  upon  the 
theory  that  a  fraud  was  perpetrated  upon  appellant  by  the 
Citizens  Bank,  in  collecting  the  note  in  question.  Therefore, 
fraud,  under  the  agreed  statement,  which  performs  the  office 
of  a  complaint  in  this  cause,  cannot  be  considered  as  the 
gravamen  of  the  action.  Appellant  has  the  burden  in  this 
case,  and  it  is  required  clearly  and  fully  to  show  such  facts  as 
will  entitle  it  to  the  relief  in  question;  otherwise  it  will  fail. 
The  rule  applicable  to  a  special  verdict  or  finding  obtains,  and 
nothing  under  the  agreed  statement  can  be  taken  by  intend- 
ment   Elliott's  App.  Proc.  §226. 

The  facts  show  that,  at  the  time  the  Citizens  Bank  re- 
ceived and  collected  the  money  and  drew  the  draft  in  favor 
of  appellant  for  the  proceeds  thereof,  it  was  still  a  going  con- 
cern and  so  continued  until  its  suspension  on  the  day  men- 
tioned. At  the  time  it  made  the  draft  and  at  the  time  the 
latter  was  presented  for  payment,  it  had  ample  means  in  the 
ilercliants  Xational  Bank  to  meet  the  draft,  and  it  fully  ap- 
pears, under  the  agreed  statement,  that  all  of  the  bu^ness 
relating  to  the  collection  of  the  note  was  conducted  in  the 
manner  nanally  and  ordinarily  employed  by  banks  in  collect- 
ing claims.  As  to  whether  the  officers  of  the  bank  were  aware 
of  or  had  knowledge  of  its  insolvent  condition,  prior  to  the 
day  of  its  suspension,  is  a  matter  which  is  left  wholly  to  in- 
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ference.  We  are  Dot  permitted  to  infer  or  presume  the 
existence  of  facts  eraential  to  the  eatabliahment  of  fraud. 
There  ia  auch  an  abeence  of  facta  essential  to  the  recovery 
upon  the  grottnds  of  fmad,  that  this  feature  of  the  case  may 
be  dismissed  from  further  consideration. 

We  may  recur  to  and  consider  the  question,  did  the 
Citizens  Bank,  in  collecting  the  note,  Ijeeome  a  trustee  of 
appellant  so  as  to  impress  the  proceeds,  when  collected,  with 
a  trust  which  may  be  enforced  against  the  money  or  property 
in  the  bands  of  the  receiver,  or  ia  appellant,  under  the  cir- 
cumetances,  simply  a  contract  creditor,  entitled  to  share  in  the 
assets  of  the  insolvent  bank  in  like  manner  as  other  creditors! 
It  must  be  conceded  that  if,  by  the  transaction  of  the  business 
in  respect  to  the  collection  of  the  note,  the  relation  of  creditor 
and  debtor  was  created  between  appellant  and  appellee  bank, 
then  the  former  cannot  maintain  preferential  rights  over 
other  creditors,  whatever  may  have  been  the  origin  of  ita 
claim.  Receivers  and  assignees,  of  course,  take  property, 
which  comes  into  their  hands  for  administration,  subject  to 
all  legal  and  equitable  claims;  and  if  appellant,  under  the 
facts,  can  sustain  the  application  of  the  trust  doctrine,  for 
which  it  eontenda,  ita  right  to  enforce  the  same  against  the 
receiver  in  this  action  cannot  be  controverted.  Lamb  v. 
Morris,  118  Ind.  179,  4  L.  R.  A.  Ill,  and  cases  there  cited. 

The  right  of  a  cestui  que  trust  to  pursue  and  reclaim  trust 
fnods,  when  the  same  can  be  identified  and  the  rights  of 
hona  fide  holders  have  not  intervened,  must  be  conceded.  It 
matters  not,  so  far  as  the  enforcement  of  this  equitable  doc- 
trine is  concerned,  whether  the  funda  impressed  with  the 
trust  have  been  traced  into  the  hands  of  an  individiml  or  into 
the  possession  of  a  bank.  Pearce  v.  Dill,  149  Ind.  136;  Im- 
porters, etc.,  Bnnh  v.  Peters,  123  N.  T.  272,  25  N.  E.  319. 

The  rule  which  prevails  and  is  generally  recognized  in 
regard  to  bank  deposits  is,  that,  where  a  depoait  ia  made  in  a 
bank  in  the  ordinary  course  of  business,  either  of  money  or 
of  drafts  or  checks  received  and  credited  as  money,  the  title  to 
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the  money  or  to  the  drafts  and  checke  depoaitod,  in  the  ah- 
seuce  of  any  special  agreement  or  direction,  passes  to  the  bank, 
and  the  relation  of  debtor  and  creditor  arises  between  the 
depositor  and  the  bank,  without  anj  element  of  a  trust  en- 
tering into  the  case.  The  bank,  in  such  cases,  acquires  titlu 
to  the  money,  checks  or  drafts  deposited,  upon  the  implied 
agreement  upon  its  part  to  pay  full  consideration  for  the 
same  when  called  upon  by  the  depo^tor  in  tlie  usual  course 
of  business.  Wasaon  v.  Lamb,  120  Ind.  514,  6  L.  R.  A.  191; 
Bedford  Bank  v.  Acoam,  125  Ind.  584,  9  L.  R.  A.  560; 
Lamb  v,  Morris,  supra  ;  Harrison  v.  Wright,  100  Ind.  515, 
50  Am.  Rep.  805;  McLain  v.  Wallace,  103  Ind.  562;  Cragie 
V.  Iladley,  99  N.  Y.  131,  1  X.  E.  537,  52  Am.  Rep.  9. 

Reducing  the  facts  in  the  case  at  bar  to  a  minimum,  they 
disclose  that  appellant  and  appellee  banks  were  each  en- 
gaged in  doing  a  general  banking  business,  the  former  in 
Illinois  and  the  latter  in  Indiana.  The  note  was  indorsed 
and  sent  for  collection  by  the  former  to  the  latter  with  the 
general  direction  to  collect  and  remit.  The  latter,  it  appears, 
at  the  time  it  received  the  paper  and  collected  it  was  in- 
solvent, hut  was  still  a  going  concern  engaged  in  its  usual 
business  of  banking.  The  fact  as  to  whether  its  officers  or 
agents  had  notice  at  the  time  the  collection  was  made,  that 
the  institution  was  insolvent  and  would  be  compelled  in  the 
near  future  to  suspend  business  on  account  of  its  insolvency, 
is  not  expressly  disclosed  by  the  agreed  statement  The  note, 
it  seems,  was  paid  by  means  of  a  check  drawn  by  its  payee 
upon  the  collecting  bank,  of  which  such  payee  was  a  de- 
positor, and  the  proceeds  were  remitted  to  appellant  by  means 
of  a  sight-draft  drawn  by  appellee  upon  a  corresponding 
bank.  All  of  the  acts  of  the  collecting  bank  in  making  the 
collection,  it  appears,  were  compatible  with  the  usual  and 
ordinary  methods  employed  by  banks  in  the  collections  of 
^milar  claims.  The  remittance  by  draft,  on  the  bank  in 
question,  is  shown  to  have  been  in  accord  with  the  usual 
custom  of  the  Citizens  Bank  in  remitting  money  collected  by 
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it  for  customers  redding  west  of  Union  City.  The  draft, 
which  represented  the  amount  arising  out  of  the  collection  of 
the  note,  it  aeeme,  was  received  and  forwarded  by  appellant 
for  payment,  and  the  only  thing  which  intervened  to  prevent 
the  payment  thereof  was  the  subsequent  failure  and  aus- 
penfdon  of  the  collecting  hank. 

Certainly  it  cannot  be  aaaerted  that  thes6  facts  are  anffi- 
cient  to  establish  a  case  for  the  intervention  of  equity  in  the 
enforcement  of  the  trust  The  entire  business  of  collecting 
and  remitting  the  amount  of  the  note  was  transacted  by 
means  of  the  check  and  draft,  no  money  being  actually  re> 
ceived  by  the  collecting  bank.  The  whole  business  can  be 
said  to  have  been  a  paper  transaction  and  there  is  nothing  to 
show  that,  in  the  dealings  between  the  two  banks,  it  was 
understood  or  intended  that  the  identical  money  when  col- 
lected was  to  be  remitted.  The  fact  that  appellant  accepted 
the  sight-draft  and  forwarded  the  same  for  payment,  is  an 
important  factor  to  show  that  it  approved  the  method  em- 
ployed by  the  collecting  bank  in  remitting  the  proceeds  of  the  , 
collection  made,  and  that  fact  alone  may  be  considered  as 
showing  that  appellant,  in  placing  the  note  for  collection, 
did  not  contemplate  or  intend  that  the  remittance  of  the 
money  should  be  made  otherwise  than  it  was,  and,  by  ac- 
cepting the  draft  without  objections,  it  must  be  deemed  to 
have  ratified  the  act  of  the  collecting  bank  in  remitting  the 
money  by  that  method.  Rathbun  v.  Citizens  Steamboat  Co., 
16  X.  Y.  376,    32  Am.  Rep.  321. 

The  Citizens  Bank,  as  we  have  seen,  was  a  depositor  of 
the  Merchants  National  Bank  of  Cincinnati,  and  as  between 
these  two  banks,  in  regard  to  the  funds  of  the  former  on  de- 
posit in  the  latter,  the  relation  of  debtor  and  creditor  cer- 
tainly existed.  The  draft  on  the  latter  hank  in  favor  of  ap- 
pellant, in  the  event  it  was  paid,  would  serve  to  reduce  the 
indebtedness  which  the  Citizens  Bank  held  apainst  the  Mer- 
fhants  National  Bank.  The  note,  as  stated,  was  paid  by 
means  of  a  check  drawn  by  the  maker  of  the  paper  upon  tho 
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collecting  bank,  and  if  anything,  under  the  circumatancea, 
can  be  said  to  hare  been  set  apart  b^  the  collecting  bank  to 
appellant,  it  was  an  amount  of  the  former's  indebtedness 
to  the  payee  of  the  note  as  a  depositor,  equal  to  the  amount  • 
of  the  payee's  check,  which  was  accepted  in  payment  of  the 
note.  Nothing  to  the  contrary  appearing,  appellant  bank  id 
preEnmed  to  have  sent  the  collection  to  appellee  bank  and, 
at  least  impliedly,  consented  that  it  be  collected  and  the 
proceeds  remitted  according  to  the  usual  and  ordinary  busi- 
ness methods  employed  by  banks  in  making  collections. 
Morse  on  Banks,  §220. 

The  usual  and  ordinary  custom,  by  which  banks  are  gen- 
erally controlled  in  collecting  paper,  does  not  require  them  to 
hold  the  money  collected  separate  and  apart  from  its  own 
funds  and  remit  the  identical  money  collected.  The  collect- 
ing ban^  generally  speaking,  in  the  absence  of  any  arrange- 
ment to  the  contrary,  becomes  the  owner  of  the  money  col- 
lected and  is  under  an  obligation  to  pay  or  remit,  not  tbe 
very  money  received,  but  an  amount  of  equal  value;  and 
while  8  collecting  bank,  it  is  true,  receives  the  paper  or  claim 
for  collection  as  the  agent  of  the  holder,  still,  when  the 
money  is  collected  and  the  proper  credit  given  to  such  holder 
or  owner,  then,  as  a  general  rule,  the  relation  of  debtor  and 
creditor  is  created  between  the  parties  and  the  relation  of 
trustee  and  cestui  que  trust  does  not  arise.  This  seems  to  be 
the  prevailing  doctrine  and  is  well  supported  by  the  author- 
ities. First  Not.  Bank  v.  First  Nat.  Bank,  76  Ind.  561, 
40  Am.  Eep.  261;  Morse  on  Banks,  §248;  Boone  on  Bank- 
ing, §210,  and  cases  cited  in  foot  note  8;  Marine  Bank  v. 
Buahmore,  28  111.  463;  Tinkham  v.  Ileywortl,  31  111.  510; 
Akin  V.  Jones,  93  Teon.  353,  27  S.  W.  669,  25  L.  R.  A.  523; 
Marine  Bank  v.  Fulton  Bank,  2  Wall.  252;  Brtggs  v. 
Central  Nat.  Bank,  etc.,  89  N.  Y.  182;  People  v.  Merchants, 
etc..  Bank,  78  N.  Y.  209,  34  Am.  Bep.  532;  People  v.  City 
Bank,  93  N.  Y.  582;  Bank  v.  Davis,  114  N.  C.  343, 19  S.  E. 
280;  KUpper  v.  Cox,  97  Tenn.  534,  37  S.  "W.  284,  34  L.  R. 
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A.  586;  Howard  v.  y7alker,  92  Teno.  452,  21  S.  W.  897; 
First  Nat  Bank  v.  Wilmington,  etc.,  R.  Co.,  77  Fed.  401, 
23  C.  C.  A.  200;  Phihdelphia  Nat.  Bank  v.  Dowd,  38  Fed. 
172,  2  L.  R.  A.  480;  rft«  Butchers,  etc.,  Bank  v.  Hubbell, 
117  N.  T.  384,  22  X.  E.  1031,  7  L.  R.  A.  852. 

Anj  agreement  or  coarse  of  dealing  upon  the  part  of  a 
collecting  bank,  wliereb;  it  appears  that  the  latter  waa  at 
liberty  to  use  the  money  collected  aa  ite  own  and  substitute 
Hb  own  obligation  instead  thereof,  must  necessarily  destroy 
all  features  or  elements  of  a  trust  in  any  particular  case. 
Akin  V.  Jones,  supra.  There  can  be  no  doubt,  we  think  under 
the  facts,  but  what  it  must  have  been  understood  by  both  of 
the  banks  that  when  the  note  was  collected,  appellant  was  to 
receive  a  credit  upon  the  proceeds  col1ected,and  that  appellee, 
as  the  collecting  bank,  might  use  the  money  in  its  own  busi- 
ness in  like  manner  as  it  could  funds  deposited  by  its  cuft- 
tomers  in  the  usual  and  ordinary  course  of  business.  Such 
deposits,  we  have  seen,  create  notliing  more  than  the  rela- 
tion of  debtor  and  creditor.  In  the  absence  of  a  knowledge 
npon  the  part  of  the  officers  or  agents  of  appellee  bank,  of 
its  being  hopelessly  insolvent  at  the  time  the  note  was  re- 
ceived and  collected,  its  right  or  power  to  mingle  the  pro- 
ceeds of  the  note  when  collected  aa  its  own  with  other  funds 
of  the  bank,  cannot  be  deemed  to  have  been  terminated,  ana 
no  wrong,  under  the  circumstances,  can  be  imputed  to  the 
bank  for  its  acts  in  collecting  and  remitting  the  money  by  the 
method  stated.  Surely,  unless  it  can  be  held  under  the  pai^ 
ticular  circumstances  in  this  case,  that  it  was  wrongful  for  the 
Citizens  Bank  to  collect  the  note  and  intermingle  the  pro- 
ceeds with  the  funds  of  the  bank  aa  its  own,  appellant  can 
have  no  preferential  right  over  other  creditors  o^  the  insolvent 
institution.  Courts  cannot  recognize  a  mere  claim  or  debt  as 
a  trust  in  order  to  give  it  a  preference  over  other  creditors 
of  an  insolvent  person  or  corporation. 

We  have  not  considered  the  queatinn  presented  by  appellee 
to  the  effect  that  if  it  were  conceded  that  a  trust  was  im- 
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pressed  in  the  first  mstance  upon  the  funde  arising  out  of  tho 
collection,  such  funds,  however,  were  subsequently  so  dis- 
sipated hj  the  bank  that  no  part  thereof  can  be  traced  to  and 
identified  in  the  hands  of  the  receiver  j  hence,  an  enforce- 
ment of  the  trust  must  fail. 

"We  conclude  that,  under  the  facts,  the  relation  of  trustee 
and  cestui  que  trust  was  not  created  between  the  banka  in 
question,  but  simply  that  of  debtor  and  creditor;  and  there- 
fore appellant  is  not  entitled  to  be  preferred  in  its  claim  over 
the  rights  of  other  creditors.  The  judgment  ia  therefore 
afiirmed. 


.  IM    «| 


Thompson  v.  Hbnby. 

[No.  18,6IH.    Filed  June  14,  18W.] 

Dbsosnt  AVD  DiSTBtBUTtON.— fiusbofid  and  Wife.—Childlew  Steond 
Wt/e.— Prior  to  1881  it  was  uaifonnly  held  that,  under  the  pioTi- 
dona  of  §§2488-^3487  B.  S.  ISSI  &  chlldlees  seoond  wife  took  011I7  a. 
life  aatate  in  the  lands  of  her  deoeaaed  husband,  but  such  deoisions 
have  been  oTerruled  hj  later  decialona  which  hold  that  such  wif« 
inherits  a  fee  simple  interest  in  the  lands  of  her  deoeaaed  husband, 
whioh,  at  h«r  death,  deeoends  to  the  husband's  ohildien  hj  the  toi> 
mer  wife,  or  their  deaoendants,  if  living,    p.  68. 

Paetttiow.— E#ec(  of  on  Tiiie.—JudgmmU.—Tenanei/  in  Common.— 
A  judgment  in  partition  between  tenants  in  oommon  has  simply  the 
effect  of  serering  the  unity  of  pooaeooton,  and  does  not  Teat  anj 
new  or  additional  title,  where  only  partiti<»i  is  asked  by  the  pleadings. 
p.BS. 

Dbsorht  and  DiSTBIBunOR.— Husband  and  Wife. — CkOdUm  Second 
Wife.—'Witen  real  aetata  was  inherited  by  a  ohildleea  second  wife 
prior  to  1881  when  it  was  held  that  her  interest  amounted  only  to  a 
life  ^late,  and  such  real  estate  was  afterward  sold  and  oonveyed, 
the  rights  of  parties  in  interest  will  be  governed  by  the  law  as 
declared  by  the  Supreme  Court  at  the  time  thq  land  was  sold  and 
oon-reyed.    p.  69. 

Saue.— husband  and  Wife.—ChiidUs»  Second  Wife.— Effect  of  Over- 
riding Former  Dedaion. — Jr^neft<ni.— Plaintiff  brought  suit  to 
enjoin  defendant  from  removing  gravel  from  certain  desoribed  real 
eotate.  The  special  findinga  ahow^  that  the  real  estate  in  questioB 
was  set  off  to  defendant's  remote  grantor,  a  childless  second  wife. 
in  1874,  as  her  share  in  her  deoeased  husband's  real  estate,  and 
plaJntJg  claimed  title  thereto  by  warranty  deed  from  a  child  of  the 
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deceased  anoestor,  vho  bj  the  partition  prooeading  was  givtax  the 
land  in  qoeBtioD,  subject  to  the  lite  estate  of  the  widow.  S^d,  that 
a  judgment  ftw  defendant  will  not  berareraod  intheabMnoeof  anr 
finding  ahowing  when  the  widow  conveyed  the  land.    p.  69. 

From  the  Hendricka  Circuit  Court.    Affirmed. 

Adams  <E  Bnloe,  for  appellant. 

£.  0.  Hogate  and  J.  L.  Clarkj  for  appellee. 

MoUKS,  J. — Thifl  action  was  brought  by  appellant  to  en- 
join appellee  from  removing  gravel  from  the  real  estate 
described  in  the  complaint  The  court  made  a  special  finding 
of  the  facts,  and  stated  conclusions  of  law  thereon  in  favor  of 
appellee,  and  rendered  judgment  accordingly.  The  con- 
clngiona  of  law  are  challenged  by  the  assignment  of  errors. 

The  special  findings,  so  far  as  necessary  to  the  detenmna- 
tion  of  this  case,  are  substantially  as  follows:  Jesse  Hen- 
dricks died  intestate  in  1673,  and  left,  surviving  him,  his 
widow  (a  second  and  childless  wife)  and  children  by  hia 
former  wife.  Afterwards,  in  1874,  on  petition  of  the  widow 
and  a  part  of  the  children,  partition  was  made  of  the  land 
owned  by  said  Hendricks  at  the  time  of  bis  death,  setting  off 
to  the  widow  one-third  thereof  for  life,  and  to  the  children 
their  respective  shares  in  severalty,  including  the  part  so  set 
off  to  the  widow.  The  widow  sold  and  conveyed,  by  war- 
ranty deed,  the  real  estate  set  oif  to  her,  and  by  virtue  of  said 
deed  and  divers  mesTie  conveyances,  appellee  became  the 
owner  of  whatever  title  waa  conveyed  by  the  warranty  deed 
(if  said  widow.  Mark  D.  Hendricks,  one  of  the  children 
and  heire  of  Jesse  Hendricks,  sold  and  conveyed,  by  warranty 
deed,  to  appellant  the  part  of  said  real  estate  set  off  to  him, 
subject  to  the  life  estate  of  the  widow,  being  the  real  estate 
described  in  the  complaint  Said  appellant  is  the  owner  of 
whatever  title  in  said  real  estate  was  conveyed  by  said  deed. 
The  other  facts  found,  and  not  set  out  above,  are  snfficient  ti 
entitle  appellant  to  an  injunction  against  appellee,  enjoining 
him  from  removing  the  gravel  from  said  real  estate,  if  the 
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t  show  that  appellant  owns  said  real  estate  in  fee 
jeet  to  a  life  estate  of  said  widow.  Gwaltney  v. 
.19  Ind.  144.  If,  therefore,  appellant  owned  the 
lescribed  in  the  complaint  in  fee  simple,  subject 
Lte  of  the  widow,  the  court  erred  in  its  conclusions 

he  decision  of  Utterhach  v.  Terhune,  75  Ind.  363, 
term  1881,  of  this  court,  it  was  uniformly  held 
the  provisions  of  §§2483,  2487  R.  S.  1881,  a 
absequent  wife  having  no  child  hy  her  husband 
»tate  only  in  his  lands,  where,  upon  his  death  he 
ing  him,  a  child  or  children  by  a  former  wife 
cendants.  These  decisions,  however,  were  over- 
^erback  v.  Terhune,  supra,  and  it  was  held  in  that 
leu  &  man  dies  intestate,  leaving  a  second  or  sub- 
e,  and  no  children  or  their  descendants  by  such 
iving,  but  has  children  or  their  descendants  alive 
r  wife,  the  interest  that  such  widow  takes  in  his 
e  simple,  which  at  her  death  descends  from  her 
Iren  by  the  former  wife  or  their  descendants,  if 
This  is  now  the  settled  construction  of  said  soe- 
um  V.  Henderson,  151  Ind.  102;  Stephenson  v. 
Ind.  60,  65;  Ilaakett  v.  Maxey,  134  Ind.  182, 
R.  A.  379;  Helt  v.  Belt,  162  Ind.  142.  Ordi- 
Igment  in  partition  simply  has  the  effect  to  sever 
:  possession,  and  does  not  vest  in  either  of  the  co- 
new  or  additional  title.  After  the  rendition  of 
ent,  each  cotenant  has  precisely  the  same  title  he 
except  that  he  holds  his  share  of  the  whole  in 
istead  of  in  common.    Haskett  v.  Maxey,  supra, 

I  in  actions  for  partition  may  be  so  framed 
nd  settle  questions  of  title;  but, -when  only  parti- 
l  between  tenants  in  common,  no  question  of  title 
The  complaint  in  the  action  brought  for  partition 
I  of  Jesse  Hendricks,  in  1874,  onlv  asked  that  the 
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KBpective  interests  of  the  widow  and  cbildrea  be  set  off  iu 
Beveralty,  and  it  is  settled  law  that  such  a  pleading  raises  no 
question  of  title.    Habig  v.  Dodge,  127  Ind.  31,  37;  Haskett 
V.  Maxey,  supra,  189,  and  cases  cited^  Stephenson  v.  Boody,  ' 
supra,  67. 

The  complaints  and  judgments  in  partition  considered  iu 
Habig  v.  Dodge,  supra,  Haskett  v.  Maxey,  supra,  and  Steph- 
enson V.  Boody,  supra,  were  of  the  same  character  as  the  com- 
plaint and  judgment  in  partition  in  this  caae,  and  it  was  held 
in  those  cases  that  no  question  of  title  was  tendered  or  settled 
thereby.  It  is  manifest,  therefore,  that  the  widow  of  Jesse 
Hendricks  being  hia  second  wife,  by  whom  he  had  no  child, 
inherited  the  undivided  one-third  of  his  real  estate  in  fee 
ample,  and  his  children  by  the  former  wife  inherited  only 
the  remaining  undivided  two-thirds  thereof,  and  said  widow 
owned  the  part  Bet  off  to  her  in  said  partition  proceeding  in 
fee  simple.  Byrum  v,  Henderson,  161  Ind.  102.  It  is  also 
settled  law  in  this  State  that  when  in  a  caae  like  this,  the 
real  estate  was  conveyed  prior  to  the  decision  of  Vlterback  v. 
Terhtine,  75  Ind.  363,  in  1881  (when  it  was  held  that  the 
second  or  subsequent  childless  wife  had  only  a  life  estate  in 
the  lands  of  her  deceased  husband),  that  the  rights  of  all 
parties  would  be  governed  by  the  law  as  declared  by  this 
court  at  the  time  the  land  was  sold  and  conveyed,  Haskett  v. 
Maxey,  134  Ind.  182,  190-193;  Stephenson  v.  Boody,  139 
Ind.  60,  66-67, 

Under  the  law  as  declared  in  the  cases  last  cited,  if  the 
land  in  controversy  in  this  case  had  been  conveyed  by  the 
widow  and  children,  in  the  manner  stated  in  the  special  find- 
ing, before  the  decision  of  Ulteriack  v.  Terhune,  supra,  in 
1881,  appellee  would  only  own  said  real  estate  during  the 
life  of  the  widow,  and  appellant  would  own  the  same  in  fee 
simple,  subject  to  said  life  estate,  and  appellant  could  main- 
tain an  action  to  enjoin  appellee  from  removing  the  gravel 
therefrom.  The  special  findinf^,  however,  does  not  show 
when  the  widow  and  children  exeenti'd  the  deeds  for  the  real 
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the  complaint.  The  case  made  by  the 
not  therefore  fall  within  the  rule  declared 
ikett  V.  Maxey,  supra,  and  Stephenson  v. 
follows  that  the  court  did  not  err  in  the 

Judgment  affirmed, 
.ot  participate  in  the  decision  of  this  caoae. 


[ISTEB,  ET  AL.  V.  JOHNSON,  ET  AL. 
18,890.  Filed  June  15,  1809]. 
DTiON.— Husband  and  Wife.—ChadUn  Secmd 
Former  Marriage.— Sale  of  Real  EttaU.—Di»- 
t  of  Sale. — Where  a  widow  and  the  children 
Mmd  join  in  a  conTejance  of  real  estate  in  which 
interest  as  a  childless  second  wife,  under  gg2488- 
widow  is  entitled  to  one-third  of  the  puichase- 
real  estate,  and  such  children  have  no  more 
1  they  would  have  had  in  her  one-third  of  the 
ne  had  been  aet  off  to  her  in  scTeraltr,  and  tber 
action  to  prevent  her  from  receiving  and  osiag 
ive  her  of  the  possession  thereof. 

a  Superior  Court.     Affirmed, 
and  A.  B.  Hovey,  for  appellants. 
1  Jason  E.  Baker,  for  appellees. 

!  errors  assigned  call  in  question  the  con- 
be  facts  found  neccBsary  to  determine  the 
I  are  substantial!;  as  follows:  Henry  B. 
tate  in  1867,  the  owner  in  fee  simple  of 
1  Marion  county,  Indiana,  leaving,  surviv- 
irs  at  law,  Sarah  P.  Johnson,  his  second 
lad  no  child  or  children,  and  Moses  John- 
Johnson,  hia  children  bv  a  former  mar- 
i  Sarah  P.  Johnson  received  from  a  firm 
anapolia  an  opinion  in  writing  that,  under 
iana,  she  was  entitled  to  one-third  part  of 
'ee  simple,  and  that  each  of  the  two  clii!- 
d  one-third   part,  so  that  Mrs.   Johnson 
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and  the  two  ciiildreii  had  equal  interests  in  fee  Bimple  in 
said  real  estate.  Mrs.  Johnson  communicated  the  infomui- 
tion  to  the  children,  who  were  then  each  over  twenty-one 
years  of  age.  From  that  time  forward  all  the  parties  in- 
terested in  said  real  estate  were  of  the  belief,  on  account  of 
the  opinion  of  said  attorneys,  that  Mrs.  Johnson  took  a  feo 
simple  title  in  the  undivided  one-tbird  of  all  of  said  real  estate 
with  the  full  power  to  sell  the  same,  and,  if  unsold  at  her 
death,  the  sam^  would  descend  to  the  heirs  of  her  own  blood, 
if  she  died  intet-tato,  and,  if  Ustato,  would  ro  to  her  dcvL-iees; 
and  they  had  no  knowledge  that,  under  the  statutes  of  In- 
diana, said  children  of  Henry  B.  Johnson  were  her  forced 
heirs,  and  the  real  estate  which  descended  to  her  from  said 
Henry  B.  Johnson  would  at  her  death  descend  to  said 
children.  In  1893  said  real  estate  was  sold  and  conveyed  by 
said  Sarah  P.  Johnson  and  said  children  to  William  Haerle, 
who  paid  a  part  of  said  purchase-money  in  cash,  and  gave 
nine  promissory  notes,  secured  by  a  mortgage  on  said  real 
estate,  for  the  residue.  One-third  of  the  cash  payment  re- 
ceived was  paid  to  Hrs.  Johnson,  and  the  remainder  to  the 
other  parties  interested.  The  money  received  on  the-notes 
paid  before  the  commencement  of  this  action,  except  the 
fifth,  was  divided  in  the  same  proportion.  When  the  fifth 
note  was  paid,  one-third  of  the  amount  received  in  payment 
thereof  was  deposited  in  bank,  to  be  held  until  it  was  judi- 
cially determined  as  to  whom  the  same  belonged,  and  the  in- 
terests of  the  parties  hereto  adjudicated.  Said  Sarah  P. 
Johnson  has  no  property  other  than  her  interest  in  the  estate 
of  her  deceased  husband,  Henry  B.  Johnson.  All  the  ap- 
pellants to  this  action  have  resided  in  the  state  of  Pennsyl- 
Tania  for  ten  years  last  past,  and  have  never  resided  in  the 
State  of  Indiana.  At  the  time  said  real  estate  was  sold  and 
conTeyed,  the  grantors  therein  were  mistaken  as  to  the  statu- 
tory law  of  Indiana,  which  mistake  was  common  to  all  the 
parties  hereto,  and  was  attributable  to  the  mistake  of  the  In- 
dianapolis attorneys  of  the  appellee,  Sarah  P.  Johnson,  in 
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,  V.  Johnson. 

to  the  law  of  descent  of  the 
other  person  interested  in  said 
I  reference  to  said  matter,  or 
rtain  the  law  of  Indiana.  Said 
way  prevented  from  aacertain- 
Q  making  inquiry  in  reference 
lat  such  information  was  pro- 

by  her  to  be  correct,  and  was 
arsons,  who  accepted  the  same 

ed  were,  substantially,  as  fol- 
uld  take  nothing  by  their  suit, 
bat  Sarah  P.  Johnson  was  and 
)  receive,  one-third  of  the  pur- 
paid  for  said  real  estate,  and 
,  title,  or  interest  in  or  to  the 
no  right  of  present  control  of 
)n.  The  court  states  no  con- 
taken  as  determining  the  in- 
nts  in  said  funds  and  cboees  in 
?arah  P.  Johnson.  The  judg- 
llowed  the  conclusions  of  law. 
L  the  facts  found,  the  conclu- 
stated  so  as  to  entitle  them  to 
the  purchase-money  for  said 
ih  P.  Johnson  be  placed  in  the 
and  the  interest  thereon,  less 
ring  her  life,  and  at  her  death 
Idren  of  Henry  B.  Johnson  or 
the  land,  if  not  sold,  would 
',.  S.  1881. 

ion  which  appellants  rely,  pro- 
cond  or  other  subsequent  wife, 
nd  dies  leaving  children  alive 
I'hieh  at  his  death  descends  to 
descend  to  his  children."    It 
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wOl  be  obeenred  that  this  section  does  not  fix  the  estate  or 
intereat  which  the  second  or  subsequent  childless  wife  takes 
in  the  real  estate  of  her  deceased  husband.  That  is  fixed  by 
§§2483,  2486,  2489  B.  S.  1881,  §§2640,  2643,  2646  Biirna 
1894.  The  estate  given  a  widow  by  either  of  said  sections 
in  the  lands  of  her  deceased  husband  is  a  fee  simple,  regard- 
less of  whether  she  is  a  first,  second,  or  other  subsequent  wife, 
and  regardless  of  whether  she  has  children  by  such  husband. 
Bynim  v.  EeTtderson,  151  Ind.  102,  104-106,  and  casea 
cited. 

It  is  settled  law  that,  under  our  statute  of  descents,  from 
May  6,  1853,  when  the  same  was  in  force,  until  the  taking 
effect  of  Ihe  act  of  1899  (Acta  1890,  pp.  131,  132),  a  second 
or  subsequent  childless  wife  took  a  fee  simple  in  the  lands  of 
her  deceased  husband,  and  that  the  child  or  children  of  the 
previous  marriage  or  their  descendants  had  no  interest  in  the 
said  real  estate  which  descended  to  her,  but  only  an  ex- 
pectancy to  take  the  same  as  her  forced  heirs  at  her  death, 
under  §2487,  supra.  Byrum  v.  Henderson,  supra,  pp.  104- 
107,  and  cases  cited;  Ilabig  v.  Dodge,  127  Ind.  31,  34,  35j 
and  cases  cited;  Owallneyv.  Gwaltney,  119  Ind.  144;  Thomp- 
son V.  IJenry,  ante,  56;  Ilelt  v.  Heli,  152  Ind.  142.  There- 
fore, if  a  husband  died  leaving  a  childless  second  or  subse- 
quent wife  as  his  widow,  and  leaving  a  child  or  children  or 
their  descendants  by  a  former  marriage  surviving  him,  and 
such  child  or  children  or  their  descendants  should  die  before 
such  widow,  then  there  would  be  no  child  or  children  of  the 
former  marriage  or  their  descendants  living  at  the  death  of 
such  widow  to  take  as  her  forced  heirs  under  §2487,  supra, 
and  any  real  estate  which  descended  to  her  from  her  said 
husband  and  owned  by  her  at  the  time  of  her  death  would 
descend  to  her  heirs,  if  she  died  intestate,  the  same  as  if  she 
were  a  first  wife,  and,  if  she  died  testate,  will  go  to  the  de- 
visees under  her  wiU,  Byrum  v.  Henderson,  supra,  pp. 
105,  106. 
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In  Owaltney  v.  Qwaltney,  119  Ind.  144,  it  was  held  that, 
as  the  only  interest  which  a  child  by  the  first  marriage  of  his 
father  had  in  land  set  off  to  a  childless  second  wife  upon  the 
death  of  her  husband,  was  a  mere  expectancy  that  he  might 
inherit  it  from  his  stepmother  in  case  he  survived  her,  he 
could  not  maintain  a  suit  to  enjoin  her  from  committing 
waste.  The  court,  at  page  146,  said :  "The  difficulty  which 
confronts  tlie  appellant  in  the  present  case  is,  he  is  neither  a 
remainder-man  nor  reversioner,  nor  haa  he  any  interest  what- 
ever in  the  land,  except  a  mere  expectancy  that  he  may  in- 
herit it  from  his  stepmother,  in  case  he  surviyea  her.  *  *  * 
The  estate  which  a  widow  takes  in  the  real  estate  of  her  hus- 
band ia  a  fee  simple,  by  the  very  words  of  the  statute,  which 
applies  alike  whether  she  be  a  first,  second,  or  subsequent 
wife.  If,  however,  she  have  no  children  by  the  husband 
from  whom  she  inherits  the  land,  his  children  become,  by 
compulsion  of  law,  her  hairs,  in  case  they  or  their  descendants 
survive  her.  While  she  lives  they  have  no  interest  in  the 
land.  Accordingly,  it  has  been  repeatedly  held  that  the 
husband's  children  are  not  bound  by  the  judgment  of  a  court 
ordering  their  supposed  interest  to  be  sold,  nor  by  a  con- 
veyance made  by  them  or  their  guardian  during  the  lifetime 
of  the  widow.  Erwin  v.  Oamer,  108  Ind.  488;  Thorp  v. 
Eanes,  107  Ind.  324;  Bryan  v.  Uland,  101  Ind.  477,  and 
cases  cited. 

"The  plaintiff  occupies  the  attitude  of  an  expectant  heir, 
seeking  to  restrain  the  ancestor  from  committing  waste  upon 
an  estate  which  the  former  may  or  may  not  inherit.  *  *  • 
It  is  true  the  law  arliitrarily  appoints  the  children  of  the  de- 
ceased husband,  if  any  there  be  alive  at  the  death  of  the 
widow,  as  the  heirs  upon  whom  the  estate  shall  be  cast  by 
doBcent.  If,  however,  there  are  no  children  of  the  husband, 
or  their  descendants,  the  estate  descends  as  in  other  cases. 
The  manner  in  which  real  estate  shall  descend,  and  who  shall 
inherit,  are  altogether  matters  of  public  policy,  subject  to  be 
regulated  by  law.    That  the  statute  prescribes  a  peculiar  line 
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of  descent  in  respect  to  lands  descended  to  a  childless  widow, 
who  was  a  second  or  subsequent  wife,  does  not  make  her 
estate  therein  any  the  less  an  estate  of  inheritance." 

Under  the  authorities  cited  it  is  evident  that  if  said  real 
estate  were  capable  of  partition,  and  appellee's  interest  therein 
had  been  set  off  to  her  in  severaltj,  she  could  sell  the  timber, 
if  any  growing  thereon,  any  gravel,  stone,  coal,  or  other 
minerals  therein,  or  remove  the  bnildings  or  other  improve- 
ments thereon,  and  thus  materially  diminish  or  destroy  the  ' 
value  of  said  real  estate,  and  appellants  could  not  prevent 
her  from  bo  doing,  and  the  proceeds  of  such  sales  would  be 
hers.  If  any  building  thereon  insured  by  her  were  destroyed 
by  fire  the  insurance  money  would  Be  hers  in  like  manner. 
As  appellants  had  no  right  to,  or  interest  in,  her  one-third 
of  said  real  estate,  which  they  could  successfully  invoke  tho 
aid  of  a  court  to  protect,  how,  then,  can  they  snccessfully 
invoke  such  aid  as  to  her  share  in  the  proceeds  of  the  sale  of 
the  land?  If  she  could  not  be  prevented  by  appellants  from 
selling  and  removing  buildings,  timber,  or  the  gravel,  stone, 
eoal,  or  other  minerals,  if  any,  on  said  land,  and  thus  de- 
stroying its  value,  upon  what  principle  can  appellants  invoko 
the  aid  of  a  court  to  deprive  her  of  the  possession  of  the  one- 
third  of  the  proceeds  of  the  land  when  sold,  and  limit  her 
right  therein  to  the  interest  thereon  and  thus  preserve  the 
principal  intact.  To  hold  that  such  relief  could  be  given  as 
to  the  proceeds  of  the  sale  would  overthrow  all  that  has  been 
decided  in  regard  to  the  children  being  entitled  to  no  relief  oi 
to  the  land. 

An  analogoTiB  question  arose  under  §16  of  the  statute  of 
descents  (1  Davis  1876,  p.  411,  1  Qavin  &  H.  p. 
294)  which  provided:  "If  a  widow  shall  marry  a  subsequent 
time  holding  real  estate  in  virtue  of  any  previous  marriage, 
soch  widow  may  not  during  such  marriage,  with  or  without 
the  consent  of  her  husband,  alienate  such  real  estate,  and  if 
daring  such  marriage  such  widow  shall  die  such  real  estate 
Vol.  163—5 
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'  shall  go  to  her  children  by  the  marriage  in  virtue  of  which 
such  real  estate  came  to  her,  if  any  there  be."  This  section 
was  amended  in  1879  by  adding  two  provisos  thereto. 
§2484  R.  S.  1881,  §2641  Bums  1894.  Under  this  aectiou 
it  was  uniformly  held  that  a  widow  who  marries  a  second  or 
subsequent  time,  holdiAg  real  estate  in  virtue  of  a  former 
marriage,  has  a  fee  simple  in  such  real  estate,  but  that  her 
power  of  alienation  was  suspended  during  said  subsequent 
marriage,  and  that,  if  she  die  during  such  marriage,  said  real 
^tate  shall  go  to  her  children  by  the  marriage  in  virtue  of 
which  the  real  estate  came  -to  her,  and  her  children  by  her 
last  marriage,  if  any,  would  inherit  no  part  thereof. 

In  Small  v.  Roberta,  51  Ind.  281,  which  was  an  action 
for  partition,  the  trial  court  ordered  that  the  commissioner 
who  sold  the  land  should  invest  one-third  of  the  proceeds 
thereof,  claimed  by  aaid  widow,  in  such  manner  as  to  secure 
her  the  interest  thereon  during  her  coverture  with  her  second 
husband,  and  the  return  of  the  principal  thereof  to  her  in 
the  event  she  should  survive  said  second  husband,  and  the 
payment  of  the  principal  to  her  children  by  her  first  hus- 
band, if  she  should  die  while  the  wife  of  said  second  husband. 
And  this  court  held  that  the  widow  in  such  case  was  entitled 
to  the  one-third  of  the  proceeds  of  the  sale  of  said  land  un- 
conditionally, and  reversed  the  order  directing  the  invest* 
ment  of  the  widow's  one-third  of  the  money, 

This  court,  at  page  283,  said:  "The  legislature  may  te 
presumed  to  have  foreseen  that  in  some  cases  the  land  in 
which  the  wife  thus  owned  a  third  in  fee,  derived  from  her 
former  husband,  would  be  sold  in  a  proceeding  for  partition, 
and  yet  they  made  no  provision  for  such  a  case.  The  dis- 
ability of  the  wife  is  not  by  statute  carried  on  and  applied  t« 
the  proceeds  of  the  real  estate,  when  it  has  been  sold.  The 
language  of  the  opinion  in  Finch  v.  Jackson,  30  Ind.  387, 
with  reference  to  investing  the  proceeds  of  the  sale  of  the 
land,  seems  not  to  have  been  called  for  in  the  decision  <A 
the  question  involved  in  that  case." 


MAY  TERM,   1899— Vol.  153. 


1,  Tr.,  V.  Johnaon. 


In  Swain  t.  Hardin,  64  lod.  85,  this  court,  at  page  87, 
said,  in  regard  to  the  case  of  Small  v.  Bcherts,  supra:  "It 
may  be  obeerFed  that  the  caee  of  8maU  v.  Roberts,  51  Ind, 
281,  was  a  case  in  which  the  widow  was  entitled  to  one-third 
of  the  land  in  fee.  She  inherited  the  third  of  the  land  froni 
her  former  husband,  and  during  her  second  marriage  her 
bauds  were  tied  up  so  that  she  could  not  alienate  it  The  fee 
continued  in  her  nererthelese.  During  the  second  marriage 
the  land  was  sold  on  proceedings  for  partition ;  and  it  was  held 
that  she  was  entitled  to  one-third  of  the  proceeds  of  the  sale 
unconditionally.  This  was  hecause  she  owned  the  fee  in  the 
third,  though  during  her  second  marriage  she  was  prohibited 
by  the  statute  from  alienating  it."  This  rule  was  again  an- 
nounced and  approved  in  Klinesmith  7.  Socwell,  100  Ind. 
589. 

It  follox^  from  what  we  have  said,  and  the  authorities 
cited,  that  appellee  Sarah  P.  Johnson  was  entitled  to  one- 
third  of  the  proceeds  of  the  sale  of  said  real  estate,  and  that 
appellants  had  at  most  no  more  interest  therein  than  they 
would  have  had  in  her  one-third  of  the  real  estate,  if  the  same 
had  been  set  off  to  her  in  severalty,  and  were  therefore  not 
entitled  to  maintain  any  action  to  prevent  her  receiving  and 
using  the  same,  or  to  deprive  her  of  the  possession  thereof, 
any  more  than  they  would  have  been  to  her  share  of  the 
real  estate,  if  the  same  had  been  set  off  to  her  in  severalty. 
Under  this  view  of  the  law,  the  mistake  of  law  set  forth  in 
the  special  finding  is  immaterial.  The  trial  court  stated  no 
conclusions  of  law  concerning  the  interest,  if  any,  appellants, 
or  any  of  them,  would  have  or  be  entitled  to  in  said  funds  and 
choses  in  acrion  at  the  death  of  Sarah  P.  Johnson,  and  in  the 
judgment  rendered  that  question  was  expressly  excepted  and 
left  without  any  adjudication  thereon.  This  question  is  in 
no  way  presented  for  our  determination,  and  is  not  there- 
fore considered.  As  the  court  did  not  err  in  any  of  the  con- 
clnsiona  of  law,  the  judgment  is  affirmed. 
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It  is  contended  on  behalf  of  the  appellant  that  the  acts  of 
1891  and  1895  are  unconstitutioDal  aa  to  county  officers: 

"1.  Becaoee  said  acts  do  not  grade  the  compensation  of 
officers  in  proportion  to  population,  and  the  necessary  serrices 
required,  as  provided  by  the  Constitution;  and, 

"2.  Because  both  acts  make  an  unfounded  claasificatiou 
of  county  officers,  into  those  previously  elected,  as  one  class, 
and  those  afterwards  elected  as  another  class,  exempting  the 
first  class  from  the  operation  of  said  acts,  without  any  reason 
for  such  classification." 

The  sections  of  the  fee  and  salary  acts  of  1895  particu- 
larly inTolved  in  this  case,  are  these : 

"Sec.  21.  The  comity  officers  named  herein  shall  be  en- 
titled to  rec^re  for  their  services,  the  compensation  specified 
in  this  act,  which  compensation  is  graded  in  proportion  to  the 
population  and  the  necessary  services  required  in  each  of 
said  several  coimties,  subject  to  the  conditions  herein  pre- 
scribed, and  they  shall  receive  no  other  compensation  Vhat- 


"Sec.  69.  In  the  county  of  Madison  the  annual  salary  of 
the  clerk  of  the  circuit  court  shall  be  forty-eight  hundred 
dollars,  of  the  auditor  forty-eight  hundred  dollars,  of  the 
recorder,  thirty-eight  hundred  dollars,  of  the  treasurer,  thirty- 
eight  hundred  dollars,  and  of  the  sheriff  forty-six  hundred 
dollars." 

Other  provisions  of  the  act  fix  the  amounts  of  the  specific 
fees  to  be  paid  for  official  services;  require  the  whole  amount 
of  the  fees  collected  to  be  paid  over  to  the  county  treasurer 
quarterly,  accompanied  with  an  itemized  account  of  the 
same;  and  direct  that  the  salsries  of  such  officers  be  paid  ont 
of  any  moneys  in  the  county  treasury,  not  othenvise  appro- 
priated, upon  the  warrant  of  the  auditor,  after  orders  to  that 
effect  made  by  the  board  of  commis-sionera,  with  the  proviso 
that  the  amount  to  be  paid  to  any  officer  on  account  of  his 
salary  shall  not  exceed  the  sum  turned  in  by  him. 
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It  18  expressly  declared  that  the  act  shall  not  apply  to 
any  county  officer  elected  in  1890,  remaining  in  c^ce,  but 
that  all  such  officers  shall  receive  the  compensation  pre- 
scribed by  law,  the  same  as  Lf  the  act  of  1895  had  not  been 
passed.  Acts  1895,  p.  319,  §§6426,  6474  Burns  Supp. 
The  act  of  1891,  as  amended  by  the  act  of  1898,  is  sub- 
stantially the  same  as  the  act  of  1895.  Acts  1891,  p.  424; 
Acts  1893,  p.  142;  §§6405-6541a  Bums  Supp. 

The  article  of  the  Constitution  supposed  to  be  violated  is 
the  following: 

"The  General  Assembly  shall  not  pass  local  or  special  lawa 
in  any  of  the  following  enumerated  cases,  that  is  to  say: 

««««-»  *  » 

"In  relation  to  fees  or  salariee;  except  that  the  laws  may 
be  BO  made  as  to  grade  the  compensation  of  officeis  in  pro- 
portion to  the  population  and  the  necessary  services  re- 
quired."   Const.,  Art.  4,  §22. 

'W*  do  not  deem  it  necessary  to  enter  upon  an  extended 
discussion  of  the  questions  presented  (m  this  appeal,  for  the 
reason  that  they  have  already  been  the  subjects  of  the  earnest 
and  deliberate  consideration  of  the  court  in  other  cases. 
After  a  careful  reexamination  of  the  grounds  of  our  former 
decisions,  we  are  satisfied  with  them,  and,  notwithstanding 
the  forcible  argument  of  counsel  for  appellant,  we  remain 
of  the  opinion  that  the  conclusions  announced  in  those  de- 
cisions are  correct 

We  think  the  following  propositions  have  been  established 
by  the  decision  of  this  court: 

(1)  There  are,  under  the  Constitution  of  this  State,  at  least 
tiiree  modes  of  compensating  persons  engaged  in  the  public 
service,  viz.,  by  fees,  by  salaries,  and  by  wages.  Where  the 
Constitution  does  not  provide  otherwise,  the  State  may  adopt 
either  of  these  modes.  Where  that  instrument  does  prescribe 
a  mode  of  compensation,  that  mode  must  be  followed. 

(2)  It  is  competent  for  the  legislature  to  provide  for  com- 
pensating all  public  officers  by  salaries.    It  may  create  a  fund 
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OTit  of  which  the  aalaiy  of  any  comity  officer  is  to  he  paid, 
by  reqtiirmg  fees  to  he  taxed  against  persons  demanding  offi- 
cial services,  and  who  are  specially  benefited  by  their  per- 
formance. 

(3)  When  the  salary  of  a  public  officer  is  to  be  paid  by  the 
county  out  of  a  special  fund  arising  from  fees  paid  in  on  ac- 
count of  official  aerrices  performed,  the  fees  for  such  services 
belong  to  the  county,  and  must  be  actually  paid  over  to  the 
connty  treasurer,  or  other  deeignated  officer,  at  the  times 
and  in  the  manner  prescribed  by  the  statute.  Sefore  any 
salary,  or  any  instalment  thereof,  can  be  paid  to  any  county 
officer,  an  order  for  the  same  must  be  made  by  the  county 
board,  and  a  warrant  drawn  by  the  auditor;  and  in  no  case 
can  the  amount  so  to  be  allowed  and  paid  to  any  officer  on 
account  of  his  salary,  exceed  the  amount  of  fees  previously 
tamed  into  the  treasury  by  him. 

(4)  The  grading  of  the  compensation  of  county  officers, 
according  to  population  and  the  necessary  services  required, 
can  be  done  only  by  the  enactment  of  a  local  and  special  law, 
or  local  and  special  laws. 

(5)  The  discretion  of  the  legislature  in  relation  to  the 
passage  of  such  laws  cannot  be  inquired  into  by  the  courts. 

(6)  The  main  object  of  the  acts  grading  the  compensation 
of  county  officers  was  to  prevent  Buch  compensation  from 
becoming  too  great,  and  hence  a  maximum  amount  for  each 
officer  in  each  coun^  was  established. 

(7)  An  act  of  the  legislature,  which  applies  to  all  officers 
elected  after  it  takes  effect,  and  intended  so  to  apply,  is  of 
general  and  tmiform  operation  throughout  the  State,  and 
operates  alike  upon  all  persons  under  the  same  circumstances. 
Such  an  act  is  not  liable  to  the  imputation  of  being  local  or 
special,  (»*  in  the  nature  of  class  legislation,  although  officers 
elected  before  such  act  took  effect,  and  remaining  in  office 
after  it  took  effect,  are  not  subject  to  its  provisions.  An  act 
of  this  character  is  the  same  in  legal  effect  as  if  it  read,  "Be 
it  enacted  by  the  General  Assembly  of  the  State  of  Indiana, 
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that  all  State  and  county  officers  hereafter  elected  shall  here- 
after receive  the  following  ealariea,  and  no  other."  The 
postponement  of  the  operation  of  the  acts  of  1891  and  1895 
did  not  render  those  acts  local  or  special,  and  did  not  violate 
the  requirement  of  the  Constitution  that  they  Bh<}iild  be 
uniform  in  their  operation,  although  the  effect  of  such  post- 
ponement was  that  officers  in  various  parts  of  the  State  were 
governed,  some  by  the  act  of  1879,  and  others  by  the  act  of 
1891. 

(8)  'When  the  legislature  declares  in  the  act  itself  that  the 
salaries  of  the  county  officers  in  the  several  counties  of  the 
State  are  graded  according  to  population  and  the  necessary 
services  required,  we  must  assume  that  it  had  before  it  all 
the  necessary  information  to  enable  it  to  fix  such  salaries  upon 
a  juat  and  equitable  basis,  with  a  view  of  giving  to  each 
officer  therein  named  a  reasonable  compensation  for  the  serv- 
ices performed,  Cowdin  v.  Huff,  10  Ind.  83;  Henderson 
V.  State,  137  Ind.  562,  24  L.  R.  A.  469;  State  v.  Krost,  140 
Ind.  41;  Walsh  v.  State,  142  Ind.  357,  33  L.  R.  A.  393; 
Legler  v.  Paine,  147  Ind.  181;  City  of  Indianapolis  v. 
Navin,  151  Ind.  139,  41  L.  R.  A.  337. 

The  evils  and  abuses  under  the  former  systems  of  compen- 
sating county  officers  became  so  glaring  and  intolerable  that, 
in  1881,  the  people  of  the  State  amended  the  Constitution  for 
the  purpose  of  enabling  the  legislature  to  correct  those  evils 
and  prevent  those  abuses  by  a  new  system  of  payment  for 
official  services.  The  mischief  to  be  remedied  was,  not  that 
any  officer  was  underpaid,  but  that  illegal  fees,  and  fees  for 
constructive  services,  were  being  charged,  and  tbat  in  the 
ki^r  and  more  populous  counties  the  amounts  received  by 
the  officers  for  their  services  were  excessive. 

The  acta  of  1891  and  1895  were  intended  to  grade  the 
compensation  of  county  office™,  in  conformity  with  the  man- 
date of  the  Constitution,  according  to  population  and  services 
required,  both  considered.  The  practical  difficulties  en- 
cotmtered  in  attempting  to  frame  a  statute  of  this  character 
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wera  necessarily  great  At  the  time  of  the  paseage  of  the  acta 
of  1891  and  1895,  the  l^islatnre  had  before  it,  and,  we  must 
presume,  fully  considered,  among  other  circamstances,  the 
following  contingencies  as  to  each  county,  and  as  to  each 
tffice:  (1)  An  increase  of  population;  an  increase  of  serrices. 
0)  An  increase  of  population ;  a  decrease  of  services.  (S)  A 
dcrease  of  population;  an  increase  of  services.  (4)  A  de- 
crtaae  of  population;  a  decrease  of  services.  (5)  An  increase 
-or  lecrease  of  the  services  of  one  ofSce  in  a  county,  without 
a  coresponding  increase  or  decrease  in  another  office  or 
offica  in  the  same  connty. 

It 's  geqerally  true  that  the  population  of  a  ooonty,  and 
the  akonnt  of  the  services  required  of  its  officers,  bear  a 
dose  rlation  to  each  other,  although  this  is  not  always  the 
case.  %e  accmnulation  of  wealth,  the  nature  of  the  indus- 
trial pnraits  in  which  the  inhabitants  of  a  county  are  en- 
gaged, te  concentration  of  those  inhabitants  in  towns  and 
cities,  or  \e  prosecution  of  an  extensive  ^tem  of  public  im- 
provemenl  of  any  character,  probably  have  the  effect  of  in- 
creasing thiamount  of  services  required,  even  where  the  pop- 
ulation renting  stationary,  or  nearly  so. 

An  incre^  of  population  and  of  services  in  each  county 
might  reasonbly  be  expected,  such  increase  of  population 
being  govern*  by  natural  laws,  and  therefore  falling  within 
the  domain  ofitatiatical  computation;  an  approximate  con- 
stancy of  its  difribution  being  maintained. 

In  framing  tl  fee  and  salary  acts  of  1891  and  1895,  we 
must  believe  thathe  legislature  took  into  consideration  the 
natural  movemeuof  population,  and  the  resulting  increase 
of  official  services,  hich  would  occur  in  each  county.  It  was 
evidently  expected'-jat  in  some  counties  the  salaries  allowed 
would,  at  the  date  {  the  passage  of  these  acta,  exceed  the 
fees  collected.  It  ^  foreseen  that  in  other  counties  the 
fees  collected  would  e.(.ed  the  salaries.  It  is  but  fair  to  pre- 
sume that  these  resiilts-ere  not  only  contemplated,  but  wore 
intended,  by  the  legislure.     To  a  candid  mind,  their  ex- 
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istence  furnishes  convincing  proof  that  the  reqairement  of 
the  Constitution,  HB  to  the  graduation  of  the  salaries  of  county 
officers  has  been  intelligently  and  fairly  executed.  Banging 
83  these  salaries  do,  from  $700  for  the  recorder  of  the  count,*' 
of  Scott,  to  $12,500  for  the  recorder  of  the  county  of  Marioa, 
Buch  graduation  must  he  supposed  to  rest  upon  the  basis  of  a 
full  and  comprehensive  surrey,  embracing  both  existing  pip- 
ulations  and  services,  irith  the  probable  increase  of  the  one 
and  the  additions  to  the  other  which  natural  growth  mold 
in  time  produce. 

It  should  be  borne  in  mind  that  in  fixing  the  amount  jf  the 
fees  to  he  paid  for  the  special  official  services  rendertd,  the 
legislature  did  not  thereby  establish  the  value  of  the  «rvices 
BO  to  be  performed.  The  county  officer  has  no  rigb  to  say 
that  his  personal  services  in  the  office  are  worth  bo  unch,  be- 
cause the  fees  of  the  office,  paid  to  or  through  him  amonnt 
to  a  given  sum.  The  designation  of  the  amount  o'a  fee  for 
the  recording  of  a  deed,  or  the  issuing  of  a  writ,  i'UO  less  an 
act  of  sovereignty  than  the  enactment  of  a  law  crating  courts 
of  justice,  or  levying  taxes.  The  State  has  theright  to  ap- 
point auch  reasonable  fees  to  be  paid  for  officii  services  as 
it  sees  fit,  without  regard  to  the  value  of  the  'crsonal  labor 
involved  in  the  performance  of  such  servicep  The  market 
value  of  the  labor  required  to  record  a  deed  or  to  perform 
any  act  of  official  service,  measured  by  the  t»ie  spent  in  such 
work,  or  the  quality  of  the  labor  itself,  ii«y  be  much  less 
than  the  fee  prescribed  for  that  service.  -*he  fees  for  such 
official  services  must  be  uniform  througho't  the  State.  They 
cannot  be  reduced  in  amount,  because  eperience  has  dem- 
onstrated that  such  reduced  rate  would  ot  yield  a  sufficient 
compensation  for  the  officers  in  the  sma'er  and  less  populous 
counties.  It  is  to  be  expected,  therefre,  that  under  a  sys- 
tem which  gives  a  reasonable  compfisation  to  all  county 
officers,  varying  according  to  populaOn  and  the  services  re- 
quired, the  fees  collected  and  bel^giug  to  those  counties 
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will  in  some  instaoces  exceed  the  anotint  of  the  ealariee  al- 
lowed the  officers. 

The  position  is  taken  hj  counsel  for  appellant  that  aa  the 
answer  shows  a  great  increase  of  population  and  of  the  serv- 
ices  required  of  the  officers  in  the  county  of  Madison,  as  well 
as  in  certain  other  couuties,  after  the  passage  of  the  acts  of 
1891  and  1895,  the  court  now  has  before  it  a  fact  which  did 
not  appear,  and  of  which  in  former  cases  it  could  not  take 
judicial  knowledge,  and  that  this  circumstance  requires  us 
to  hold  these  acts  unconstitutional.  We  cannot  adopt  this 
view.  It  has  been  held  by  a  court,  whose  deciaoos  are  en- 
titled to  great  respect,  that  no  facts  except  such  as  are  within 
the  judicial  knowledge  of  the  court  can  be  considered  in  de- 
termining the  constitutionality  of  a  statute  not  involving  a 
question  as  to  private  j^roperty.  State  v.  Cunningham,  81 
"Wis.  440,  510,  518,  51  N.  W.  724. 

"Without  expressing  any  opinion  upon  this  point,  we  think 
the  fee  and  salary  acts  were  so  adjusted  as  to  meet  exactly 
such  a  case  as  is  presented  by  the  answer,  and  that,  by  plac- 
ing a  limit  of  value  upon  the  entire  services  which  could  in 
any  event  be  required  of  the  officers  of  those  counties,  the 
law  designedly  and  justly  prohibited  them  from  collecting 
greater  snma  as  compensation  for  their  services  than  the 
amounts  of  the  salaries  named  in  the  statutes.  The  fact  that 
the  State,  through  the  agency  of  these  offices,  collects  more 
money  than  is  required  to  pay  the  officers  who  are  its  agents 
and  servants,  neither  proves  the  value  of  their  services,  nor 
entitles  them  to  the  excess. 

The  Constitution  states  the  principle  by  which  the  le^sta- 
ture  is  to  be  guided  in  the  enactment  of  laws  regulating  the 
compensation  of  county  officers,  but  it  does  not  prescribe  the 
method  by  which  that  principle  is  to  be  carried  into  effect. 
The  selection  of  the  proper  means  is  left  to  the  judgment  of 
the  legislature.  In  the  discharge  of  the  duty  imposed  upon 
it,  the  legislature  did  grade  the  salaries  of  all  county  officers 
upon  a  basis,  and  by  a  rule  and  standard  which  it  believed 
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sordauce  with  the  command  of  the  OonatitutioD. 
erted  that  there  lias  been  a  reckless  disregard  of 
iment,  or  a  dispositioD  to  evade  it  When  the 
nd  importance  of  the  task,  and  the  general  fair- 
iroughness  of  the  acts  of  1891  and  1895,  are  con- 
Qust  be  admitted  that  in  enacting  these  statntes 
ire  was  earnestly  and  faithfully  attempting  to 
lir  proviflions  to  the  Constitution.  In  such  caaes, 
rectnesa  and  relative  equality  upon  the  constitu- 
of  computation  are  not  attainable.  Approxima- 
tkecomes  the  rule;  and  where  an  effort  has  been 
od  faith,  and  in  the  exercise  of  sound  judgment, 
as  near  to  exactness  as  the  nature  of  the  case  will 
reasonable  exercise  of  the  judgment  of  the  legiA- 
I  the  best  means  of  attaining  that  end  cannot  he 
J  the  courts.  It  is  only  where  there  is  a  gross 
id  manifest  abandonment  and  defiance  of  consti- 
es  of  procedure  that  the  judicial  department  of 
m  set  aside  and  declare  void  the  acta  and  pro- 
a  coordinate  branch  of  the  State  government. 
[  said  in  Parker  v.  State,  133  Ind.  178,  18  L.  R 

Coffey,  J.:  "Courts  always  approach  questions 
le  validity  of  statutes  reluctantly,  and  out  of  this 
lave  grown  two  well  known  rules;  first,  that  the 
ever  decide  a  question  involving  the  constitution- 
atute,  if  the  merits  of  the  case  in  which  it  is  in- 
»e  determined  without  such  decision;  and,  second, 
ill  never  declare  a  statute  unconstitutional  where 

doubt  upon  the  subject.  To  doubt  the  validity 
I,  is  to  resolve  in  favor  of  its  constitutionality. 

Brition,  84  Ind.  14;  Campbell  v.  Dmggina, 
?;  Hays  v.  Tippy,  91  Ind.  102." 
I  and  abnormal  changes  of  population,  due  to  ex- 
forces  acting  within  circumscribed  localitieg,  and 
mporary  in  their  duration,  have  taken  place,  se- 
urbing  the  ratio  between  the  compensation  al- 
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lowed  tLe  county  officers  in  thoee  localitiea  end  the  services 
required  of  tbem,  the  remedy  is  to  be  aou^t  from  the  legia- 
latnre  and  not  from  the  courts.  A  whole  system,  maturely 
planned  and  fairly  adjusted,  is  not  to  be  overthrown  because 
of  a  supposed  lack  of  harmony  in  the  operation  of  some  of  its 
parts. 

In  our  opinion,  the  acts  of  1891  and  1895  were  as  well 
adapted  to  the  exigencies  of  the  future  aa  to  the  circiimstanceB 
of  the  periods  when  they  were  enacted.  They  adjust  them- 
selves to  the  ebb  and  flow  of  populatiOD  and  the  amount  of 
services  required.  In  the  vigorous  language  of  a  dissenting 
opinion  in  the  case  of  Legler  v.  Paine,  147  Ind.  181,  "The 
law  itself  does  the  grading." 

The  views  herein  expressed  are  fortified  and  confirmed, 
not  only  by  the  previous  decisions  of  this  court,  but  by  those 
of  the  Supreme  Court  of  the  United  States,  and  of  the  ap- 
pellate courts  of  many  of  the  other  states  of  the  Union. 
Parker  v.  State,  133  Ind.  178;  Denney  v.  State,  144  Ind. 
508,  31  I.  R.  A.  726;  State  v.  Cunningham,  81  Wis.  440, 
510,  518,  51  N.  W.  724;  State  v.  Cunningham,  83  Wis.  90, 
53  N.  W.  35;  Earwood  v.  Wentworth,  162  U.  S.  547,  16 
Sup.  Ct.  890;  Qreen  v.  County  of  Fresno,  95  Cal.  329,  30 
Pac.  544;  Pearson  v.  Stephens,  56  Ohio  St.  126,  46  N.  E. 
511;  Tulare  County  v.  May,  118  Cal.  303,  50  Pac.  427; 
Spaulding  v.  Brady,  128  Mo.  653,  31  S.  W.  103;  Ander- 
son Y.  Sullivan  (Minn.),  75  N.  W.  8;  State  v.  Koliem,  130 
Ind.  434,  14  L.  R.  A.  566;  Henderson  v.  State,  137  Ind. 
552,  24  L.  E,  A.  469;  State  v.  Krost,  140  Ind.  41;  Walah 
V.  State,  142  Ind.  357,  33  I.  E.  A.  892;  Legler  v.  Paine, 
147  Ind.  181. 

We  adhere  to  our  former  rulings,  and  hold  that  the  acts 
of  1891  (as  amended  in  1893)  and  1895  are  in  conformity 
with  the  provisions  of  the  Constitution,  that  the  classification 
of  officers  under  the  same  is  a  proper  oue,  and  that  these  acts 
are  valid. 
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judgment  of  the  Madison  Circuit  Court  herein  is 

Ian,  C.  J.,  dissents. 

DissEMTiNG  Opinion. 
DAN,  C.   J. — ^I  cannot  yield  assent  to  the  majority 
a,  which  sustains  the  constitutional  validity  o£  that 
'  the  salary  law  of  1895  which  professes  to  fix  the  com- 
ion  of  county  officers. 

reasons  upon  which  I  base  my  dissent  are,  in  the  main, 
in  my  dissenting  opinion  in  the  appeal  of  Leghr  v. 
,  147  Ind.  181,  Consequently  a  repetition  thereof  is 
jssary.  I  may  say,  however,  that,  after  again  thor- 
'  considering  the  question  in  respect  to  the  validity  of 
;  involved,  I  am  still  confirmed  in  my  opinion  that  the 
ind  special  features  of  the  act,  by  which  the  salaries 
nty  officers  are  fixed,  are  violative  of  §22,  article  4  of 
institution,  which  denies  the  legislature  the  power  to 
local  or  special  laws  in  respect  to  fees  or  salaries.  An 
lation  of  the  statute  in  question  is  sufficient  to  disclose 

is  so  framed  that  it  cannot  operate  hy  its  own  pro- 

to  grade  the  compensation  of  county  officers  in  propor- 
the  population  and  the  necessary  services  required,  and 
ire  is  not  authorized  by  the  exception  engrafted  upon 
upra,  by  the  amendment  of  1881. 
ny  dissenting  opinion  in  the  I-egler  case,  I  took  occa- 
I  say;  "It  is  highly  desirable  that  a  law  providing  for 
impensation  of  our  county  officers  should  be  passed 
ying  such  provisions  that  their  compensation  should 
usted  upon  some  elastic  basis,  so  that  from  time  to 
)s  population  and  services  change,  the  law  may  still, 
it  new  legislation,  be  both  just  to  the  public  and  like- 
)  the  oiRcials." 
:  necessitry  for  a  law  of  this  character,  to  take  the  place 

one  in  controversy,  seems  to  have  been  recognized  by 


MAY  TERM,  18 


Humon  v.  Boatd,  etc. 


tlie  last  legislature.  Bj  an  act  Rpproved  March  3,  1899, 
(Acts  1899,  p.  255)  a  fee  and  salary  commisdon  was  created, 
to  procure  facts  and  information  pertaining  to  the  fees  and 
salaries  of  connty  officers  and  other  officials.  By  the  pream- 
ble to  this  act,  the  legislature  declared  that  "great  inequaHt; 
exists  throngbout  the  State  in  salaries  paid  to  county,  town- 
ship and  other  public  officers,"  etc.  The  passage  of  this 
latter  act  can  have  but  one  meaning,  and  that  is  that  al- 
ready, under  existing  circmustances,  a  necessity  exists  for 
amendments  or  changes  in  the  salai^  law  of  1895,  in  rela> 
tion  to  the  compensation  of  county  officers,  or  that  a  new 
law  is  to  be  enacted  to  take  its  place. 

Had  the  statute  here  involved  been  framed  along  the 
lines  contemplated  by  the  amendment  to  the  Constitution, 
and  thereby  so  made  that  by  its  own  provisions  it  could 
operate  to  grade  the  salaries  of  county  officers  in  proportion 
to  the  population  and  necessary  services  required  of  them  in 
their  respective  counties,  the  great  inequality  in  salaries 
which  now  exists  under  the  act  of  1895,  as  recognized  by 
the  last  General  Assembly,  would  not  necessarily  have 
arisen,  and  that  body  would  not  have  found  it  essential  to 
take  the  steps  which  it  did,  looking  towards  the  enactment 
of  another  salary  statute  in  the  stead  of  the  act  in  con- 
troversy, which  has  been  in  force  but  a  brief  period, 

By  amending  our  Constitution  so  that  a  fee  and  salary  law 
might  be  made  to  grade  salaries  in  proportion  to  population 
and  services  required,  it  certainly  was  intended  that  this  re- 
sult should  be  reached  by  provisions  inserted  in  the  law 
enacted,  by  which  it  might  adjust  itself  to  future  changes  in 
population  and  services.  It  certainly  was  not  intended,  by 
the  amendment  to  the  Constitution,  that  a  law  of  the  char- 
acter of  the  one  in  question,  which  can  never  adapt  itself  to 
the  shifting  or  changes  in  population  and  services  required 
to  be  rendered,  should  be  enacted.  Such  changes  must 
necessarily  occur  in  the  future,  and  an  act  like  the  one  in 
dispute,  which,  by  reason  of  its  inflexible  provisions  or  fea- 
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Buch  chsDgea,  must,  in  order  to  prevent 
Balaries  of  public  officials,  be  subjected  to 
nts. 


UTLOVE  V.  The  State. 

krch39, 1899.    Motion  to  rainstateajqiMldanioil 

June  37,  18W.] 
'.uction.—  Fard^m.— Appeal.— Vfben  one  oon- 
ia  pardoned  bj  the  QoTemor  pending  ru  appe«I, 
smiased.    pp.  80,  81. 

appeal  will  Dot  be  eatertained  aimplf  to  detet^ 
the  ooBtB  of  the  trial    p.  SI. 

■  Circuit  Court.     Appeal  dismissed. 
d  Nation  £  Beard,  for  appellant 
ittomey-General,  W.  R.  Steele,  MerriR 
')ickey,  for  State. 

pellant  was  convicted  of  seduction  and 
eformatory.  The  Attorney-General,  by 
jismiss,  shows  that  appellant  since  taking 
ried  the  complaining  ^vitness  and  accepted 
don  conditioned  on  good  behavior.  Ap- 
i  facts,  but  contends  that  he  is  entitled  to 
oceedings  because  that  part  of  the  judg- 
s  a  fine  and  costs  against  him  remains  in 

accept  a  benefit  based  on  the  legality  of  a 
iafter  be  heard  to  complain  that  the  judg^ 
2  Ency.  PI.  &  Pr.  173-182,  and  cases 
.  Deer,  143  Ind.  174;  McOrew  v.  Gray- 
.  In  Oamer  v.  Qarrur,  38  Ind.  13ft,  ap- 
lant  in  divorce  proceedings.  Judgment 
ny  and  costs  was  rendered  against  him. 
■fore  appeal,  he  married  another.  His  re- 
1  in  a  motion  to  dismiss.  He  insisted  that 
have  the  judgment  reviewed  so  far  as  ali- 
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raony  and  costs  were  concerned.  This  court  expressed  the 
opiniou  that,  "having  availed  himself  of  the  benefits  of  the 
jtidgment,  he  must  bear  its  burdens."  In  the  similar  case  of 
yi"phe7ts  V.  Stephens,  51  lod.  542,  the  court  said:  "By  his 
marriage  after  his  divorce,  in  contemplation  of  law  he  ad- 
mitted that  he  was  legally  divorced  from  his  former  wife." 
The  pardon  did  not  relieve  appellant  of  the  judgment  for 
costs.  They  are  a  debt  for  which  he  remains  liable  to  offi- 
cers and  witnesses.  Smith  v.  State,  6  J.ea  637;  Ex  parte 
Pvrctll,  61  Ark.  17,  31  S.  W.  738;  Ex  parte  Oregon/,  66 
Miss.  164.  But  they  were  asKssed  as  part  of  the  judgment 
which  was  based  on  a  verdict  of  guilty.  The  assignments  of 
error  challenge  the  correctness  of  the  judgment  as  an  en- 
tirety. On  a  new  trial  appellant  might  interpose  his  pardon 
and  his  marriage.  Stale  v.  Otis,  135  Ind.  267,  21  I*  R.  A. 
733.  It  would  he  beyond  the  power  of  the  State  to  force 
him  to  meet  the  information  on  it«  merits.  The  substantial 
element  of  the  controversy  has  been  eliminated.  An  appeal 
will  not  be  entertained  simply  to  determine  who  shall  pay 
the  costs  in  the  trial  court.  Faucher  v.  Orasx,  60  la.  506  j 
approved  in  Stauffer  v.  Salimonie,  etc.,  Co.,  1-17  Ind.  71. 
The  question  of  appellant's  liability  to  fine  and  costs  cannot 
be  reached  except  by  overturning  the  judgment  as  a  whole. 
He  may  not  so  attack  the  judgment  because,  by  asking  and 
accepting  executive  clemency,  he  eaid  in  effect  that  he  wa» 
rightly  convicted.  He  may  not  admit  guilt  to  escape  im- 
prisonment and  at  the  same  time  protest  innocence  to  avoid 
payment  of  fine  and  costs.    Appeal  dismisaed. 

Vol.  las— « 
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Lbfler  V.  The  State. 

[No.  18,8T7.  Filed  June  2t),  1B99.] 
TSES. — Indictment. — Criminal  Law.— The  false  pretense 
in  indictment  in  a  prosecution,  under  g38S3  Bums  I8M. 
g  monej  under  false  pretenses  neod  not  be  such  that  a 
nar;  prudence  would  give  it  credit,  or  that  It  could  not 
BgainBtby  ordinary  oare  and  prudence.  The  following 
Far  as  thej  are  in  conflict  with  the  foregoing  doctrine 
)d:  Magee-r.StaU.lllaA.lM;  Leolioidf.8tate,mbiA. 
V.  State.  60  InA.  VJS;  Sonndt  t.  State,  64  Ind.  498; 
ate,  7B  Ind.  108;  Sht^ffer  t.  StaU.  89  Ind.  221;  Woff- 
e,  eo  Ind.  604;  Shaffer  t.  State,  100  Ind.  846;  State  v. 
I  Ind.  892. 

Fayette  Circnit  Conrt.     Affirmed, 
liott  and  Ira  T.  Trushr,  for  appellant 
aylor,   Attoniey-G«neral,  MerriU  Moores  and 
ray,  for  State. 

'. — Appellant  was  indicted,  tried,  and  convicted 
e  of  obtaining  monej  under  false  pretenses.  The 
^signed  is  that  the  court  erred  in  overruling  the 
iiash  the  indictment.  It  is  insisted  hj  appellant 
le  pretenses  alleged  were  not  such  as  a  person  of 
ation  and  prudence  would  credit,  and  for  that 
idictment  wea  insufficient 

ed  that  appellant  "designedly,  knowingly,  falsely, 
isly  pretended  and  represented  to  the  said  Annie 
it  he,  said  John  Lefler,  was  then  and  there  a 
that  he  was  divorced  from  his  wife;  that  there 
d  there  a  judgment  for  alimony  against  him  in 
Ircuit  Court  of  Rush  county,  Indiana;  that  there 
d  there  an  unpaid  balance  of  $15  on  said  judg- 
t  him;  that  he  wanted  and  needed  said  $15  from  ■ 
Kidwell  with  which  to  pay  off  and  liquidate  said 
idgment  standing  against  him  as  aforesaid." 
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The  part  of  the  etatnte  upon  which  the  indictmeot  ia  based 
reads  aa  follows:  "Whoever,  with  intent  to  defraud  another, 
designedly  *  *  *  \yj  any  foige  pretense  obtains'  from 
any  pereon  any  money,  or  the  transfer  of  any  bond,  bill,  re- 
ceipt, promissory  note,  draft  or  check,  or  thing  of  value 
*  *.  *  shall  be  imprisoned,"  etc.  .Acta  1883,  p.  126, 
§2352  Bums  1804,  §2204  Horner  1897. 

It  was  said  in  some  of  the  earlier  cases  in  this  State  that 
to  snpport  any  indictment  the  false  representations  must  be 
of  such  existing  facts  as  would  deceive  a  person  of  ordinary 
intelligence  and  prudence.  State  v.  Magee,  11  Ind.  154; 
ieo&oMv.  State,  33  Ind.  484;  Bonnell  v.  State,  64  Ind.  498. 
But  the  later  cases  of  Shaffer  v.  State,  100  Ind.  365, 
Wagoner  v.  State,  90  Ind.  504,  and  Miller  v.  State,  79  Ind. 
198,  hold  that,  whether  or  not  the  false  pretenses  are  such  as 
are  calculated  to  deceive  a  person  of  ordinary  caution  and 
prudence,  is  not  a  question  of  law  for  the  court,  but  a  ques- 
tion of  fact  for  the  jury  under  all  the  circumstances.  Ia 
State  V.  Burnett,  119  Ind.  392,  however,  it  was  again  held, 
on  a  motion  to  quash  the  indictment,  that  the  false  represen- 
tations must  be  of  such  a  character  that  a  man  of  common 
undeistandiog  is  justified  iu  relying  upou  them. 

In  England,  and  many  of  the  states,  the  rule  is  that  any 
pretense  which  deceives  the  person  defrauded  is  sufficient  to 
sustain  an  indictment,  although  it  would  not  have  deceived  a 
person  of  ordinary  prudence.  3  Russell  on  Crimes,  (9  Am. 
ed.)  619-700;  Eoscoe's  Crim.  Ev.  (7  Am.  ed.)  487,  488;  2 
Bishop's  Crim.  Law,  §§433-436;  Reg.  v.  Woolley,  1  Den.  0. 
C.  559,  4  Cox  C.  C.  193,  3  C.  &  K.  98,  2  East  P.  C.  8,  pp. 
827-831;  Reg.  v.  Jessop,  Bears  &  B.  442,  7  Cox  C.  C.  399; 
Reg.  V.  Giles,  L.  &  C.  502,  10  Cox  C.  C.  44;  Johnson  v. 
State,  36  Art.  242;  State  v.  Fooks,  65  Iowa  196,  452,  21  K 
W.  561,  773;  State  v.  Montgomery,  56  Iowa  195,  9  N.  W. 
120;  People  v.  Pray,  1  Mich.  N.  P.  69;  State  v.  WilUama, 
12  Mo.  App.  415;  Colbert  v.  Stale,  1  Tex.  App.  314;  In  re 
Greenovgh,  81  Vt.  279-290;  Watson  v.  People,  87  N.T.  661, 
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41  Am.  Hep.  397;  People  v.  Oyer  £  Terminer,  83  K.  Y.  436- 
449;  Peoj^  v.  Cole,  20  N.  Y.  Supp.  505;  People  v.  Bic«, 
128  K  Y.  649,  29  N.  E.  146;  State  v.  Mills,  17  Me.  211; 
Smith  V.  Slate,  56  Miaa.  513;  Watson  v.  State,  16  Lea 
(Tenn.)  604;  Botven  v.  State,  9  Bax.  (Tenn.)  45,  40  Am. 
Rep.  71;  Commonwealth  v.  Henry,  22  Pa.  St.  253;  Thomas 
y.  People,  113  111.  531;  Cowen  v.  PeopU,  14  III.  348;  Bart- 
lett  V.  Stale,  28  Ohio  St.  669,  670. 

In  discussing  this  question  an  eminent  author  aaid:  "But 
must  the  pretense  be  such  as  ia  calculated  to  mislead  men  of 
ordinary  prudence!  Some  of  the  older  cases  lay  down  the 
doctrine  that  it  must.  But,  in  reason,  and  it  is  believed  ac- 
cording to  the  better  modem  authorities,  a  pretense  calcu- 
lated to  mislead  a  weak  mind,  if  practiced  on  such  a  mind,  is 
just  as  obnoxious  to  the  law  as  one  calculated  to  overcome 
a  strong  mind,  practiced  on  the  latter.  •  »  *  Prac- 
tically, it  is  impossible  to  estimate  a  false  pretense,  otherwise 
than  by  its  effect.  It  is  not  an  absolute  thing,  to  be  handled 
and  weighed  as  so  much  material  substance;  it  is  a  breath 
issuing  from  the  mouth  of  a  man,  and  no  one  can  know  what 
it  will  accomplish  except  as  he  sees  what  in  fact  it  does.  Of 
the  millions  of  men  on  our  earth,  ther»  is  not  one  who  would 
not  be  pronounced  by  the  rest  to  hold  some  opinion,  or  to  be 
influenced  in  some  ai[air,in  consequence  of  considerations  not 
adapted  to  affect  any  mind  of  ordinary  judgment  and  dia- 
cretion.  And  no  man  of  business  is  so  wary  as  never  to  com- 
mit, in  a  ffingle  instance,  a  mistake  such  as  any  jury  would  say 
on  their  oath  conld  not  be  done  by  a  man  of  ordinary  judg^ 
ment  and  discretion.  These  things  being  so,  plainly  a  court 
cannot,  with  due  regard  to  the  facts  of  human  life,  direct  a 
jury  to  weigh  a  pretense,  an  argument,  an  inducement  to 
action,  in  any  other  scale  than  that  of  its  effect."  2  Bishops 
Crim.  Law  (7th  ed.)  §§433,  436. 

In  Reg.  v.  Jrssop,  supra,  the  defendant  passed  to  another 
for  change  a  bank  note,  ^-vinfj  that  it  was  for  five  pounds, 
when  it  really  was,  as  he  knew,  for  only  one  pound,  and  re- 
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ceived  the  change  for  a  five-pound  note.  He  was  held  to 
have  committed  the  offense,  although  the  person  to  whom 
he  passed  the  note  cotild  read.  T^rd  Campbell,  C.  J.,  said: 
"AVe  are  all  of  the  opinion  that  the  conviction  was  right  In 
many  cases  a  person  giving  change  would  not  look  at  the 
note,  bnt,  being  told  it  wag  a  five-pound  note  and  a^ed  for 
change,  would  believe  the  statement  of  the  party  offering  the 
note  and  change  it.  Then  if,  giving  faith  to  the  false  repre- 
sentation, the  change  ia  given,  the  money  is  obtained  by  false 
pretences." 

In  Young  v.  Beg.,  3  T.  It  98,  Kenyon,  C.  J.,  in  de- 
fining the  offense,  gave  "ordinary  caution"  as  an  ingredient; 
but  Ashurst,  said,  "The  legislature  saw  that  all  men  were  not 
equally  prudent,  and  this  statute  was  passed  to  protect  the 
weaker  part  of  mankind;"  and  Buller,  J.,  said,  "The  in- 
gredients of  this  offense  are  the  obtaining  money  by  false 
pretences,  and  with  an  intent  to  defraud."  In  Queen  v.  Wick- 
ham,  10  Ad.  &  £1.  34,  Denham,  C.  J.,  said  to  counsel  argu- 
ing that  the  fraud  must  be  such  as  to  impose  on  a  man  of 
ordinary  caution:  "I  never  could  see  why  that  should  be. 
Snppoee  a  man  faas  just  art  enough  to  impose  upon  a  very 
ainiple  person,  and  defraud  him,  how  is  it  to  be  determined 
whether  the  degree  of  fraud  is  such  as  shall  amount  to  a  nus- 
demeanorf  Who  is  to  give  the  measure."  In  Reg.  v. 
WooUey,  eupra,  the  pretense  was  by  a  secretary  of  an  Odd 
Fellows  lodge  that  a  member  owed  it  a  certain  sum,  greater 
than  the  real  debt,  and  thus  got  the  excess  for  himself.  Held 
a  legal  false  pretense.  Alderson,  B.,  said:  "If  a  man  repre- 
sents as  an  existing  fact  that  which  is  not  an  existing  fact, 
and  so  gets  your  money,  that  is  a  false  pretense:  for  instance 
that  a  certain  church  had  been  built,  and  that  there  was  a 
debt  still  due  for  the  building,  when  there  was  no  debt  due, 
that  would  be  a  false  pretense;  yet  the  matter  mi^t  easily 
he  inquired  into  and  ascertained.  Or  take  the  common  ease. 
The  prisoner  savg  1  am  sent  bv  Mrs.  T.  for  a  pair  of  shoes.' 
Is  not  that  a  false  pretense?    Yet  inquiry  can  be  made,  and 
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after  the  thing  has  happened,  usually  is  made,  and  the  falae- 
hood  detected."  Lord  Campbell  said:  "It  seems  that  the 
legislature  meant  to  prevent  such  gross  frauds  as  may  easily 
be  perpetrated  though  an  inquiry  might  easily  be  made."  "I 
entirely  agree  with  the  observation  of  Lord  Denman  in  Reg. 
V,  WicJekam,"  Earle,  J.,  said:  "It  was  once  thought  that  the 
law  was  only  for  the  protection  of  the  strong  and  prudent. 
That  notion  has  ceased  to  prevaiL"  So,  in  Beg.  v.  Oiles,  L. 
&  C.  502,  where  the  defendant  pretended  to  have  power 
to  bring  back  the  prosecutrix's  husband  over  hedges  and 
ditches,  Earle,  C  J.,  said:  "The  pretense  of  power, 
whether  moral,  physical,  or  supernatural,  made  with  intent 
to  obtain  money  is  within  the  mischief  of  the  law." 

The  great  weight  of  the  authorities  and  the  better  reason 
sustain  the  rule  that  it  is  not  necessary  that  the  pretense  be 
such  as  will  impose  upon  a  man  of  ordinary  caution,  or  as  can 
not  be  guarded  against  by  ordinary  care  and  prudence. 

The  object  and  purpose  of  the  law  is  to  protect  not  only 
the  man  of  ordinary  care  and  prudence,  but  also  the  weak 
and  credulous  against  the  strong,  the  ignorant,  inexpe- 
rienced, and  unsuspecting  against  the  experienced  and  un- 
scmpnlouB.  McKee  v.  State,  111  Ind.  878,  881,  16  Am.  L. 
Reg.  (N".  S.)  821-325.  In  McKee  v.  State,  supra,  it  was 
urged  ly  the  appellant  that  the  representations  were  so  un- 
reasonable, and  of  such  a  character,  as  that  no  person  exer- 
cising reasonable  caution  would  be  warranted  in  believing 
ihem;  in  response  to  which  this  court  said:  "The  design  of  the 
law  is  to  protect  the  weak  and  credulous  from  the  wiles  and 
stratagems  of  the  artful  and  cunning,  as  well  as  those  whose 
vigilance  and  sagacity  enable  them  to  protect  themselves. 
Smiih  V.  State,  55  Miss.  313,  17  Am.  L.  Eeg.  (N.  S.)  525, 
16  Am.  L.  Eeg.  321-325." 

An  inexperienced  person,  a  child,  or  a  feeble  old  man, 
might  be  induced  to  part  with  his  property  by  false  pretenses 
BO  flimsy  and  absurd  as  not  to  influence  a  man  of  ordinary 
prudence,  and  the  falsity  of  which  would  at  once  be  appar- 
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rent  to  a  nuiQ  of  experience.  Still,  if  the  repreeentntions 
were  such  as  to  secure  the  credit  of  such  a  pereon,  and  de- 
prive him  of  the  poeeesaion  of  his  property,  no  matter  how 
absnrd  such  representations  may  appear  to  a  person  of  more 
experieoce  and  of  greater  sagacity,  they  would  be  stich  repre- 
sentations aa  are  contemplated  by  the  statute.  McKee  v. 
State,  111  Ind.  378,  16  Am.  law  Keg.  (N^.  S.)  321-325; 
Bowen  v.  State,  9  Baz.  (Tenn.)  45,  and  note  40  Am.  Rep. 
75-80;  People  v.  Cole,  20  N.  Y.  Supp.  203.  As  was  said  by 
Dr.  Wharton :  "The  simple  and  credulons  are  as  much  un- 
der the  shelter  of  the  law  as  are  the  astute.  *  »  *  That 
gross  creduJity  is  no  defense  is  illustrated  by  the  prosecutions 
sustained  against  conjurers  and  fortune  tellers.  Nothing 
but  gross  credulity  could  be  imposed  on  by  such  pretenders; 
yet  on  behalf  of  those  thus  imposed  on  prosecutions  have  been 
sostained."  2  Wharton's  Grim.  Law  (10th  ed.),  §§1188, 
1192. 

An  indictment  has  been  sustained  when  money  was  pro- 
cured as  a  loan  by  a  false  pretense  that  the  borrower  owed  a 
certain  debt  and  required  the  money  to  make  a  peymeilt 
thereof.  7  Am.  &  Eng.  Ency.  of  Law,  753;  Stale  v.  Mont- 
gomery, 56  Iowa  195.  When  money  or  property  is  obtained 
on  the  faith  of  a  false  representation  that  the  defendant  is  a 
single  man,  it  has  been  held  that  an  indictment  will  lie.  7 
Am.  &  Eng.  Ency.  of  Law,  748;  2  Kussell  on  Crimes  (9  .\m. 
ed.),  pp.  646,  647;  2  Bishop's  Crim.  Law,  §§422,  445;  Reg. 
T.  Jenniaon,  9  Cox  C.  C.  158,  Leigh  &  C.  C.  C.  157,  31  Law 
J.  Sf.  C.  146,  8  Jur.  (N.  S.)  442,  6  Law  T.  (N.  S.)  256, 10 
W.  R.  488. 

So  far  as  Magee  v.  State,  11  Ind.  154;  Leobold  v.  State, 
33  Ind.  484;  Jojiea  v.  State,  50  Ind.  473;  BonneU  v.  State, 
64  Ind.  498;  Miller  v.  State,  79  Ind.  198;  Shaffer  v.  State, 
82  Ind.  221;  Wagoner  v.  State,  90  Ind.  504;  Shaffer  v. 
State,  100  Ind.  365;  State  y.  Burnett,  119  Ind.  392,  and  any 
other  cases  in  this  State  hold  that,  to  come  within  the  statute, 
the  false  pretense  must  be  such  that  a  man  of  ordinary  cau- 
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tion  and  prudence  would  give  it  credit,  or  that  it  could  not  be 
guarded  against  by  ordinary  eare  and  prudence,  they  are 
overruled.    Judgment  affirmed. 


Detvke  v.  Drivkr. 

>  [No.  18,485.    Filed  June  29, 18W.] 
lira    w 

liM  ^*        DiTOSOE.— JurinHeUon Wittusaea. — Qualification.— Pnot  that  the 

y-    '  witnaaaas  o&lled  upon  to  prove  pUintl3'B  ratddenoe  were  raeideiit 

{loa  DM  freeholders  and  houBeholdera  of  this  State  is  preraqnlsittt  to  the 

ooort'B  jurisdlotion  to  hear  and  determine  a  dlvoroe  proooeding. 
pp.  8S,  S9. 
ConxTS.— Jw-iKlietfoti.— Divorec— TTftaeaMtL-^^Ppeal  and  Error.— 
Where  the  juilBdiotion  of  a  oirouit  court  depends  upon  the  finding 
of  certain  facts,  the  exerdae  of  jnrisdiotioa  implies  the  finding  of 
auob  facts;  bat  such  implioation  cannot  stand  on  appeal  in  the 
foce  of  an  afBrtntitive  showing  of  all  of  the  evidence  upon  which 
the  oonrt  aoted.  p.  89, 
Appxal  asd  Eoror.— Correction  of  IUeord.—Bill  of  Exe^Oioiu.- 
Certiorari. — The  trial  court  has  no  power  to  amend  a  bill  of  exoep- 
tkns  after  the  olom  of  the  term  of  oonrt  at  which  it  was  made  and 
signed,  where  there  was  no  memorial,  mamorasduK,  enti7,  or 
writing  of  any  kind  on  which  to  base  the  correotlon.  pp.  S9,  90, 
DivoBCX.— Andmce.— tTattwr.— The  failure  of  plaintiff  inadlvoroe 
proceeding  to  show  that  the  witnesses  called  to  prove  her  resi- 
deum  were  freeholders  and  houaeholders  of  the  8tate  was  not 
waived  bf  the  action  of  defendant  in  prooaeding  with  the  trial  after 
ahe  had  rested,  and  not  oalling  the  court's  attention  to  the  point  at 
onoe,  where  the  defendant  called  the  court's  attention  to  the  same 
in  a  motion  for  a  new  triaL    pp.  90,  91. 

From  the  Hovraid  Circuit  Court.    Reversed, 
J.  M.  Fippm,  J.  U.  Purvis,  Frank  E.  Gavin,  Tkeo,  P. 
Davis  and  James  L.  Gavin,  for  appellant 
B.  B.  Beauehamp,  for  appellee. 

Baxes,  J. — Appellee  was  granted  a  divorce.  The  only 
error  assigned  on  the  record  as  originally  filed  is  the  over- 
ruling  of  appellant's  motion  for  a  new  trial. 

The  bill  of  exceptions  containing  the  evidence  faiU  to 
show  that  the  two  witnesses  who  were  called  upon  to  prove 
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appellee's  residence  were  resident  freeholders  and  hoiue- 
holden  of  this  State.  Proof  of  the  qualification  of  these  wit- 
nesses was  prerequisite  to  the  court's  jurisdiction  to  deter- 
mine the  cause.  Section  ;1031  R.  S.  1881  and  Homer  18S7, 
§1043  Bums  1894;  PoweU  v.  Powell,  53  Ind.  613;  Pretty 
man  v.  Pnityman,  125  Ind.  149;  Brown  v.  Brown,  138  Ind. 
257.  Though  it  is  true  that,  if  the  jurisdiction  of  a  circuit 
court  depends  upon  the  finding  of  certain  facts,  the  exercise  of 
jurisdiction  implies  the  finding  of  such  facta  {EvanavHU,  etc., 
Co.  V.  Winsor,  148  Ind.  682,  691),  yet  such  an  implication 
cannot  stand  on  appeal  in  the  face  of  an  affirmative  showing 
of  all  of  the  evidence  upon  which  the  court  acted. 

After  the  original  record  had  been  filed,  appellee  on  mo- 
tion procured  a  nvnc  pro  tunc  correction  of  the  bill  of  ex- 
ceptiona  in  the  trial  court.  Appellant  waived  an  applica- 
tion for  a  writ  of  certiorari,  and  by  agreement  a  supplement 
to  the  record  was  filed  embodying  the  proceedings  on  the 
motion  to  correct.  The  correction,  made  after  the  proceed- 
ings had  ceased  to  be  in  fieri,  shows  that  evidence  was  given 
that  the  witnesses  called  to  prove  appellee's  residence  were 
readent  freeholders  and  householders  of  tl^e  county.  The 
court  acted  on  oral  proof  alone.  There  was  no  memorial, 
memorandum,  entry,  or  writing  of  any  kind  on  which  to  base 
the  correction.  Appellant  properly  reserved  and  presents  the 
question  as  to  the  court's  power  to  make  the  correction  under 
these  circumstances. 

The  rule  is  stated  in  Morgan  v.  Hays,  91  Ind.  132 :  "It  is 
within  the  power  of  the  circuit  and  other  nisi  prius  courts 
of  the  State  to  amend  a  hill  of  exceptions  after  it  has  been 
signed  and  made  a  part  of  the  record  and  after  the  close  of 
the  term  at  which  it  was  si^ed,  where  a  proper  case  for  the 
amendment  of  a  record  is  made.  To  make  such  a  case  there 
must  be  some  memorandum,  memorial  paper,  record,  or 
other  minute  of  the  transaction  to  amend  by,  of  a  date  prior 
to,  or  at  least  of  equal  date  with,  the  bill  of  exceptions." 
This  nile  has  been  maintained  in  this  State  in  an  unvarying 
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'* ,'  line  of  deciffloDs  throughout  a  long  course  of  years.    MaJee- 

l;,  peace  v.  Lukens,  27  Ind.  435;  Hamilton  v.  Burch,  28  Ind. 

;-'.  233;  Ulandv.  Carter,  Mind.  3ii;  Miller  v.  Boyce,  60  InA. 

\. ,  189;  Sclwowyoer  v.  Beedy  65  Ind.  313;  Kirhy  v.  Bowlat^ 

Vi^  69  In<3-  290;  Seig  v.  I^ng,  72  Ind.  18;  Willio.m»  v.  Renr 

f;  ■■.  dxrsim,  90  Ind.  577;  Chisson  v.  Barbour,  100  Ind.  1;  John- 

Is!  j  son  T.  Moore,  112  Ind.  91;  E'eHej/  v.  Adams,  120  Ind.  340; 

Ik.]  .  Harris  v.  Tomlinaon,  130  Ind.  426;  Boyd  v.  Sckott,  152 

^ -^  Ind.  161.    The  case  of  Cluch  v.  Sioie,  40  Ind.  263,  is  in- 

T '.?  -  applicable.    It  decides  that  this  court  cannot  grant  an  appli- 

f '  cation  to  correct  the  record  of  the  trial  court.     It  does  not 

i  decide  what  evidence  is  required  to  warrant  a  trial  court's 

■  I  correction  of  its  own  record. 

,  •  ^  The  reasons  for  the  rule  apply  with  at  least  as  much  force 

to  the  correction  of  bills  of  exceptions  as  to  the  correction  of 

other  parts  of  the  record.    Orders  and  judgments  are  written 

'\    -  up  by  the  clerk.    Bills  of  exceptions  are  usually  submitted 

1^     ^  to  adverse  counsel  before  being  submitted  to  the  judge  for 

signature,  as  was  done  in  this  case.     The  judge  has  power, 

' . ,  before  signing,  to  make  corrections.     Indeed,  as  is  said  in 

t',  *  Stewart  v.  BanMn,  89  Ind.  161,  164,  "he  should  never  sign 

t  ■  ,^  a  bill  of  exceptions,  purporting  to  embody  the  parol  teati- 

'■    '  niony,  until  such  testimony  has  been  written  out  in  full  in 

p./  such  bill  of  exceptions,  and  he  has  convinced  himself,  either 

'  by  the  consent  of  opposing  counsel  or  a  personal  examination, 

,    'that  it  contains  the  truth,  the  whole  tnith  and  nothing  but 

■^  the  truth."    If  a  party  permits  the  record  to  be  closed,  con- 

■  ^  taining  a  recital  that  the  bill  of  exceptions  contains  all  of  the 

evidence  given  in  the  cause,  evidence  of  a  higher  character 
v^  than  the  mere  memory  of  witnesses  should  be  produced  to 

warrant  a  nunc  pro  tunc  entry  incorporating  additional  evi- 
dence in  the  bill. 

Appellee  contends  that  the  insufficiency  of  the  eridenca 

,  was  waived  by  appellant's  proceeding  with  the  trial  after  she 

rested  and  not  calling  the  court's  attention  to  the  point  at 

once.     Appellant's  motion  for  a  new  trial  seasonably  called 
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the  court's  attRntion  to  the  matter  aod  afforded  opportunity  to 
correct  the  error. 

The  effort  to  correct  the  bill  of  exceptions  being  inef- 
fectnal,  the  judgmeat  is  reversed,  nith  inBtructions  to  sus- 
tain the  motion  for  a  new  trial. 


Ellis  v.  Steubes  Cotmrr. 

[No.  16,899.  Filed  June  SO,  18B9.] 
CotaenrunonAL  Law.— Oroi««.—  County  Surveyor.—  SectloDS  6688- 
6630  Buma  ISM,  pro*idmg  for  tbe  reallotting  of  connt^  draiu  bj 
the  conntj  BtuT^xir,  ftnd  gSSTS  aa  to  inapeotlug  a&d  itcceptitig  oom- 
pleted  ftlIotni«its  ue  not  unooiuititatiotuU  u  impoaing  a  judicial 
fonctioa  upon  a  miniBterial  offloer.  pp.  SI,  Si. 
CoDHTT  SoBTiYoa.— Couniy  ttot  Liable  for  Service*  of  Deputy.— -A. 
oonnty  Is  not  liable  for  the  serricee  rendered  hj  ft  deptitj  aurTeror 
in  a  drainage  proceeding,  sinoe  there  ia  no  statute  fixing  anj  oom- 
n  for  such  aervioea.    pp.  9S,  SJ. 


From  the  Steuben  Circuit  Court.    Affirmed. 
J.  A.  WoodhuU,  N.  W.  Gilbert,  J.  W.  Baxter  and  C.  M. 
Brown,  for  appellant. 

D.  B.  Beat,  E.  A.  Bratton  and  C.  A.  Yotler,  for  q)pellee. 

Mo:tks,  J. — The  question  to  be  determined  in  this  case  is 
whether  a  county  surveyor  is  entitled  to  recover  from  the 
county  for  the  services  of  his  deputy  rendered  in  1897  in 
reallotting  connty  drains,  under  §§5632-5036  Bums  1894, 
and  in  inspecting  and  accepting  as  completed  allotments, 
under  §5675  Bams  1894. 

It  is  insisted  by  appellee  that  there  can  be  no  recovery  for 
such  services,  (1)  because  said  sections  impose  judicial  func- 
tions upon  a  county  surveyor,  a  ministerial  officer,  and  are 
therefore  unconstitutional;  ('2)  because  there  is  no  statute 
ffxing  any  compensation  for  depiity  surveyors  for  such  serv- 
ices, and  providing  that  the  same  should  be  paid  out  of  the 
county  treasury. 
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If  said  sections  are  unconstittitioDal,  or  if  appellant  ifl  not 
entitled  to  recover  for  such  services  for  any  other  reason,  the 
cause  must  he  affirmed.  The  fact  that  said  sections  impose 
duties  upon  a  county  surveyor  which  require  the  exercise  of 
judgment  and  discretion  does  not  neceasarily  constitute  the 
surveyor  a  judicial  officer;  nor  is  the  exercise  of  judgment 
and  discretion,  under  said  sections,  a  judicial  power,  withia 
the  meaning  of  the  Constitution  of  this  State.  Board,  etc., 
V.  State,  ex  Tel,  147  Ind.  476,  495;  Wilkins  v.  State,  113 
Ind.  514,  518,  519,  and  cases  cited;  Weaver  v.  Templin,  113 
Ind.  298,  and  cases  cited;  State,  ex  ret,  v.  Webster,  150  Ind. 
607,  621,  622;  Eastman  v.  State,  109  Ind.  278,  281;  Jones, 
Treas.,  v.  EushviUe,  etc.,  Oas  Co.,  135  Ind:  595,  698; 
Langenherg  v.  Decker,  131  Ind.  471,  480,  482,  487,  16  L, 
B.  A.  108;  Kuntz  v.  Sumption,  117  Ind.  1,  6,  2  1.  R.  A. 
655,  and  cases  cited;  Elmore  v.  Overton,  104  Ind.  548,  560- 
552,  54  Am.  Rep.  343.  It  is  manifest,  therefore,  that  ap- 
pellee's insistence  that  said  sections  are  nnconstitutioDal  can 
not  be  sustained. 

It  is  settled  law  that  the  county  is  not  liable  for  the  serv* 
ices  rendered  by  an  officer,  unless  there  is  a  law,  not  only 
fixing  the  amount  of  compensation  for  such  services,  but 
providing  that  the  same  shall  be  paid  out  of  the  county 
treasury.  Legler  v.  Payne,  147  Ind.  181,  182,  and  cases 
cited;  State  v.  Roach,  123  Ind.  167, 171,  and  cases  cited. 

The  court  held  in  State  v.  Roach,  supra,  that  the  county 
was  not  liable  to  the  surveyor  for  services  rendered  by  his 
deputy,  under  the  drainage  laws,  because  there  was  no  law 
fixing  the  compensation  to  be  paid  for  service  of  deputy  sur- 
veyors rendered  to  the  county  or  any  one  else. 

Appellant  insists,  however,  that  county  surveyors  are  en- 
titled to  recover  from  the  county,  compensation  for  the  serv- 
ices of  their  deputies  rendered  in  drainage  proceedings, 
under  §8027  Burns  1894  (Acts  1891,  p.  32),  which  was 
enacted  since  State  v.  Roach,  supra,  was  decided,  and  which 
provides  that  "all  services  now  required  of  county  surveyors 
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by  law  may  be  done  by  any  regnlarly  appointed  depufy 
county  surveyor,  wbo  ahoU  be  a  competent  engineer."  It  is 
clear  that  said  section  in  no  way  fixed  any  compensation  to 
be  paid  for  the  services  rendered  by  deputy  surveyors,  under 
the  drainage  Itma  of  the  State;  nor  did  said  act  provide  that 
any  compensation  shonld  be  paid  out  of  the  county  treasury 
to  any  one  for  services  rendered  by  him,  and  that  the  law 
concerning  such  compensation  is  the  same  when  the  services 
sued  for  in  ^his  case  were  rendered  as  it  was  when  State  v. 
Roach,  supra,  was  decided.  This  case  ia  ruled,  therefore,  l^ 
Staie  V.  Roach,  aupra.    Judgment  affirmed. 


FuENACE  V.  The  State. 

[No.  1S,648.  Filed  June  SO.  18M.1 
CBmniAi.  Law. — Lareeny. — InformatUm. — Duplicity. — An  Informa- 
tion cbargliig  that  defendant  at  a  time  and  f ilaoe  nam«d  '  'did  then 
and  there  onlawf  ally  and  felonionaly  Bteal,  take,  and  oarrj  away  of 
tfa«  peroonal  goods  and  ohattela  of  gaid  Jane  Engla,  |5  in  money, 
and  the  personal  gooda  and  ohatteU  of  Bamuel  Engle,  94.BO  In 
money, "  eto.,  is  not  bad  for  du[dicity,  aa  it  prima  facie  diJcUaea 
that  the  larceny  ooaorred  at  the  same  time  and  plaice,  and  oonsti- 
tnted  but  a  ringle  transaction,    i/ohnjon  v.  State,  128  Ind.  IIM^ 

From  the  Sullivan  Circuit  Court.  Affirmed. 
17.  B.  Pigg  and  W.  T.  Douthitt,  for  appellant 
W.  L.    Taylor,   Attorney-General,   MerriU  Moorea  and 
Rowland  Evans,  for  State. 

JoBOAir,  C.  J. — Appellant  was  convicted  of  having  com- 
mitted the  crime  of  petit  larceny  and  sentenced  to  be  im- 
prisoned in  the  state  prison.  The  only  alleged  error  urged 
by  hk  counsel  in  their  brief  relates  to  the  court's  overruling 
a  motion  to  quash  the  information  and  affidavit.  It  is  in- 
sisted that  the  information  upon  which  he  was  convicted  is 
bad  for  duplicity,  and  that  the  motion  to  quash  for  this  reason 
on^t  to  have  been  sustained.  The  information  charges: 
"That  William  Furnace    •     *     *     on  the  29th  day  of 
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March,  1S9S,  at  the  county  of  Sullivan  and  State  of  Ihdiana, 
did  then  and  there  unlawfully  and  feloniously  steal,  take, 
and  cany  away  of  the  pereonal  goods  and  chattels  of  said 
Jane  Engle,  $5  in  money,  and  the  personal  goods  and  chattels 
of  Samuel  Engle,  $4.50  in  money,  contrary,"  etc. 

It  is  ntged  by  appellant's  counsel  that  the  pleading  em- 
braces two  distinct  and  separate  larcenies  in  the  same  eount 
and  is  thereby  rendered  bad  for  duplicity.  The  question  in 
'  respect  to  the  duplicity  of  the  information  depends  upon 
whether  it  prima  facie  can  be  said  to  disclose  that  two  dis- 
tinct, separate  offenses  were  committed  by  the  defendant  in 
stealing  the  property  as  charged.  The  amount  of  money 
stolen  in  the  aggregate  was  $9.50,  $5  of  which,  it  appears 
from  the  averments  of  the  pleading,  belonged  to  Jane  Engle, 
and  the  remainder  to  Samuel  Engle.  The  information,  with 
a  alight  or  immaterial  change,  may  be  read  as  follows:  That 
William  Furnace,  at  the  time  and  place  stated,  "did  then  and 
there  unlawfully  and  feloniously  steal,  take  and  carry  away" 
$5  in  money  of  the  personal  goods  of  Jane  Engle  and  $4.50 
in  money  of  the  personal  goods  of  Samuel  Engle.  Then,  as 
an  adverb  of  time,  means  "at  that  time,"  referring  to  the 
time  stated,  and  the  necessary  import  of  the  words  "then 
and  there,"  as  employed  in  the  information,  is  that  the  lar^ 
ceny  of  the  $9.50  in  money  as  a  whole,  a  part  of  which  is 
charged  as  belonging  to  Jane  Engle  and  a  part  to  Samuel 
Engle,  occurred  at  the  same  time  and  place  and  constituted 
but  a  single  transaction. 

The  complainant  below  in  this  case  was  the  State  of  In- 
diana, and  the  stealing  of  several  articles  of  property  at  one 
and  the  same  time,  as  a  part  of  the  same  transaction,  can 
constitute  but  one  offense  against  the  State,  notwithstanding 
the  fact  that  such  articles  belonged  to  several  owners.  Under 
such  circumstances  the  State  could  not  split  up  the  offense 
or  crime,  and  make  distinct  parts  thereof  the  basis  of  sepa- 
rate prosecutions.  If  it  elected  to  prosecute  the  accused  for  a 
part  of  the  crime,  it  would  not  thereafter  be  permitted  to 
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proaecnte  him  for  other  parts  not  included  in  the  first  prose- 
cution. Jackson  v.  State,  14  Ind.  327;  CUm  t.  BtaU,  43 
Ind.  420,  13  Am.  Rep.  369. 

We  recognize  no  good  reason  to  depart  &om  what  may  be 
considered  the  great  current  of  authority  and  hold  the  plead- 
ing  in  question  bad  when  it  can  reasonablj  be  said  that  it 
discloses  that  the  larceoy  complained  of  was  but  a  single  act 
or  transaction  in  violation  of  the  law  against  larceny,  al- 
though the  property  which  was  the  subject  of  the  crime  be- 
longed to  several  different  persons.  The  particular  owner- 
ship, as  charged  in  the  pleading,  of  the  money  stolen  did  not 
give  character  to  the  act  of  stealing  it,  but  was  merely  a  part 
of  the  description  of  the  particular  crime  charged  to  have 
been  committed.  The  information,  prima  facie,  under  the 
circumstances,  can  be  said  to  charge  but  one  offense  against 
the  State,  and  is  not  open  to  the  objection  that  it  is  bad  for 
duplicity.  The  following  authorities  support  our  conclu- 
sion: Eoiles  V.  United  States,  3  MacArthur  (D.  C.)  370; 
State  V.  Hogan,  Charlt.  (Ga.)  474;  State  v.  Larson,  85  Iowa 
659,  52  N.  W.  539;  Stale  v.  Paul,  81  Iowa  596,  47  N.  W. 
773;  State  v.  Nelson,  29  Me.  329;  State  v.  Warren,  77  Md. 
121,  26  Atl.  500,  39  Am.  Dec.  401;  Bushman  v.  Common- 
wealth, 138  Mass.  507;  People  v.  Johnson,  81  Mich.  573, 
45  N.  W.  1119;  Lorton  v.  State,  7  Mo.  55,  37  Am.  Dec. 
179;  State  v.  Morphin,  37  Mo.  373;  Stale  v.  MerHll,  44  N. 
H.  624;  State  v.  Hennessey,  23  Ohio  St.  339,  13  Am.  K 
253;  Fulmer  v.  Commonwealth,  97  Pa.  St.  503;  Addison 
V.  State,  3  Tex.  Ct.  of  Appeals,  40;  Alexander  v.  Common- 
wealth, 90  Va.  809,  20  S.  E.  782;  Territory  v.  Ueywood,  2 
Wash.  Ter.  180,  2  Pac.  180;  Begina  v.  Bleasdale,  2  Car.  and 
K.  765;  Begina  v.  Qiddins,  Car.  and  M.  634;  United  Slates 
V.  Patty,  2  Fed.  664;  United  States  v.  Scott,  74  Fed.  213. 

We  are  referred  to  the  case  of  Joslyn  v.  State,  128  Ind. 
160,  which  appellant  insiete  must  control  the  case  at  bar  in 
his  favor.  In  that  case  the  words  "then  and  there"  do  not 
appear  in  the  information  as  set  out  in  the  opinion,  and  the 
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holding  there,  in  effect,  was,  that  the  pleading  did  not  suffi- 
cientl;  discloBe  that  the  articles  chat^d  to  hare  beeo  stolen, 
which  belonged  to  two  different  persons,  w«re  taken  at  the 
sante  time  and  as  a  part  of  the  same  transaction,  and  there- 
fore it  was  adjudged  bad  for  dviplioi^.  The  Joslyn  case  per- 
hapE,  for  the  reason  stated,  can  be  distingnished  from  the  one 
under  consideration.  Be  this  as  it  may,  however,  if  it  can 
be  said  to  be  in  conflict  with  onr  holding  in  this  case,  bo  far 
as  such  conflict  exists,  that  case  is  overruled.  Judgment 
affirmed. 

Marion  Trdst  Oompakt,  Rbcbitbr,  v.  Teubtkks  or 
Edwards  Lodgb,  I.  O.  O.  F. 

jjg  ^  [No.  IQ.OM.    Filed  Jum  80,  1898.] 

|ilS  ami        BniLDQia  and  Loan  Absogiatiohs.— Jnaolveiuv.— Wbam  a  boilding 
|iM    w{  and  loon  anodation  iMoomes  insolveiit,  and  is  plaoed  in  tha  hands 

1^  «^  **'  ^  recaiT«r,  the  oontraots  betv  een  the  sMociation  and  boTTowing 

memben  are  atoogated,  and  the  loona  beoome  dua  and  paTable  at 

m  \H  oooo  in  a  lump  Bum.    p.  97. 

di«_ia  Sakl  —  InaolvtHe]/.  —  Borrowing  Jfember*.— Ai|rM«nt  of  Xoox.— 
I  T'M  OK  CrtdiU. — A  bonowing  member  of  an  inaolveDt  building  and  loan 
ifiTO  n7i  awooiation  must  pa;  to  the  recetTer  the  amount  loaned  to  faim. 
with  intereet  at  the  rate  fixed  by  law  in  the  absence  of  oontract, 
and  he  is  entitled  to  a  credit  thaieon  for  the  interest  and  premium 
payments  made,  reckoned  by  the  rule  for  partial  payments,  leating 
the  stock  psTmants  subject  to  losses  and  ezpenoe*.    pp.  37-100. 

From  the  Marion  Circuit  Court    Affirmed. 
C.  N.  Carson,  J.  F.  TJumpton,  J.  W.  Noel  and  F.  J. 
Lahr,  for  appellant 

MHUr  i£  Hannoj  for  appellee. 

Bakes,  J. — May  20,  1899,  appellant  was  appoiBted  re- 
ceiver of  an  insolvent  building  and  loan  association  organized 
under  the  laws  of  this  State.  May  3,  1896,  appellee  owned 
stock  and  took  out  a  loan  Becured  by  a  mortgage  on  real 
estate  and  by  an  af«iignment  of  the  stock.  May  S7,  1899, 
appellee,  having  paid  the  association  all  instalments  of  dues, 
intenst  and  premium  as  they  matured,  tendered  appellant  the 
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amonot  of  the  loan,  with  interest  at  six  per  cent  per  annum 
to  Maj  20,  1899,  less  the  amount  paid  in  monthly  instal- 
ments for  interest  and  premium,  and  interest  oq  the  differ- 
ence since  May  20,  1899.  Appellant  refused  to  allow  credit 
for  the  instalmeats  of  preminm  paid.  From  a  judgment 
holding  the  tender  sufficient  this  appeal  resulted.  Was  ap- 
pellee entitled  to  credit  for  the  premiums,  is  the  question. 

The  contract  between  the  parties  was  that  appellee  should 
pay  Btated  snms  monthly  (1)  for  does  upon  stock,  (2)  for  in- 
terest on  the  loan,  and  (3)  for  premium  for  the  loan,  and 
that  the  association,  in  consideration  of  these  payments, 
should  never  call  upon  appellant  to  repay  the  loan  in  lump, 
but  that  the  mortgage  should  be  released  when  the  payments 
on  stock  together  with  appellee's  proportionate  share  of  the 
association's  profits  from  interest,  premiums  and  fines  should 
make  the  real  value  of  the  stock  equal  its  face  value.  The  in- 
solvency of  the  association  incapacitated  it  from  performing 
its  part  of  the  contract  It  is  not  the  function  of  the  receiver 
to  continne  the  business,  but  to  wind  up  the  affairs  of  the 
defunct  institution.  The  incapacity  of  the  association  to  per- 
form its  part  relieved  appellee  of  obligation  to  continue  the 
stipulated  monthly  payments  under  the  contract.  Whatever 
appellee  has  to  pay'to  appellant  must  be  paid  at  once  and 
in  a  Inmp  mm.  The  amount  is  to  be  determined,  not  from 
the  abrogated  contract,  but  from  the  equitable  principle  of 
adjusting  the  losses  with  equality  among  the  stockholders. 

All  authorities  agree  that  the  borrowing  member  must  pay 
the  receiver  the  amount  loaned  to  him,  with  interest  at  the 
rate  fixed  by  law  in  the  absence  of  contract,  less  certain  de- 
ductions. The  disagreement  among  courts  is  in  regard  to  the 
deductions  to  be  allowed.  All  allow  the  borrowing  mem- 
ber credit  for  hia  monthly  payments  of  interest  on  the  loan. 
Some  credit  all  payments,  whether  for  daee  upon  stock,  or 
for  interest,  or  for  premium.  Broumlie  v.  Ruatiel,  L.  R.  8 
App.  236;  CUy  Loan,  etc.,  Aaan.  v.  Goodrich,  48  Qa.  445; 
Vol.  laS— 7 
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w  V.  Bandel,  40  Md.  172;  Waverly,  etc.,  Assn.  v. 
alii.  338, 1  Atl.  561;  Cook  v.  Kent,  105  Mass.  246; 
ier  Savings  Bank  v.  Whitmore,  49  N.  Y.  Supp.  863. 

credit  notlung  but  interest  payments,  and  leave  the 
ing  member's  payments  on  stock  and  on  premium  to 
isted  and  repaid,  sabject  to  losses  and  expenses,  at 
d  settlement  of  the  trust.    Towle  v.  American,  etc., 

61  Fed.  446;  SuUivan  v.  Stucky,  86  Fed.  491; 
tr  V.  Young,  69  111.  App.  252;  Sullivan  v.  Spaniol, 

App.  125.  Others  credit  the  interest  and  also  the 
m  payment^  and  leave  nothing  but  the  stock  pay- 
to  be  subjected  to  losses  and  expenses.  Curtis  V. 
!  State,  etc.,  Assn.,  69  Conn.  6,  36  AtL  1023;  Rogers 
les,  (Ky.)  38  S.  W.  483;  Reddick  v.  United  Stales, 
sn.,  (Ky.)  49  S.  W.  1075;  Enutson  v.  Northwestern, 
:sn.,  67  Minn.  201,  69  N.  W.  889;  Weir  v.  ffronite 
itc.,  Assn.,  (N.  3.  Eq.)  38  Atl.  643;  Moran  v.  Gray, 
Er.  &  App.)  38  Atl.  668 ;  Sirohen  v.  Franklin,  etc.,  - 
115  Pa.  St.  273,  8  AU.  843;  State,  etc.,  Assn.  v. 
,  4  Pa.  Diat.  R  6;  Rogers  v.  Eargo,  92  Tenn.  35, 
7.  430;  LeaJiy  v.  National,  etc.,  Assn.,  100  "Wis.  555, 

W.  625;  Eodlich  Bldg.  Aaans.  (2nd  ed.),  §531; 
ion  Bldg.  Aesns.  p.  396;  4  Am.  &  Eng.  Ency.  of  Law 
L),  p.  1081;  48  Central  L.  J.  396. 
first  method  is  inequitable  because  it  puts  too  great 
of  the  losses  and  expenses  upon  non-borrowing  mem- 
E^uality  does  not  subsist  in  allowing  the  borrowing 
rs  100  per  cent,  on  their  stock  payments  and  the 
>0  or  less, 
second  method  is  inequitable  becaoae  it  puts  too  great 

of  the  losses  and  expenses  upon  borrowing  membeiB. 
le  ownership  of  stock,  and  nothing  else,  that  makes 
iK  and  non-borrowers  alike  members  of  the  asaocia- 
't  is  upon  their  stock,  and  nothing  else,  and  therefore 
sapacity  of  stockholders,  and  not  otherwise,  that  hor- 
and  non-borrowera  alike  were  expecting  and  entitled 
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to  receive  or  be  credited  with  diviBions  of  profits.  It  is  upon 
their  stock,  and  nothing  else,  and  therefore  in  their  capacity 
of  stockholders,  and  not  otherwise,  that  borrowers  and  non* 
borrowers  alike  must  be  charged  with  losses  and  expenses. 

The  non-borrowers  pay  only  stock  does.  The  borrowers 
pay  stock  dues,  interest  and  premium.  Manifestly  stock  dues 
are  the  only  payments  made  by  members  in  their  capacity 
of  stockholders.  Manifestly  payments  of  interest  and 
premium  are  made  by  members  in  their  capacity  of  borrow- 
ers.  Whether  the  premium  be  considered  as  a  bonus  or  as 
additional  interest,  or  whether  it  be  paid  in  a  lump  sum  (re- 
tained out  of  the  loan)  as  a  result  of  competitive  bidding  at 
stockholders'  meetings  or  be  paid  in  instalments  on  the  basis 
of  an  arbitrary  percentage,  whether  it  be  paid  for  precedence 
in  securing  the  loan  or  as  a  uniform  charge  upon  all  bor- 
rowers,— in  any  event  it  is  paid  by  the  members  in  their 
capacity  of  borrowers. 

As  to  refuse  credit  for  payments  of  premium,  receivers 
might  as  well  refuse  credit  for  payments  of  interest  made 
under  the  contract.  The  contract  has  been  abrogated  by  the 
association's  insolvency;  the  interest  that  is  charged.the  bor- 
rowers on  settlement  with  the  receiver  is  not  the  interest 
agreed  upon  in  the  contract, — it  is  the  interest  that  the  law, 
and  equity  following  the  hw,  exacts  for  the  use  of  money 
had  and  received;  and  borrowers  are  credited  with  the  in- 
terest payments,  not  aa  interest,  but  as  partial  payments  upon 
the  money  had  and  received. 

If  premiums  were  not  to  be  credited  as  partial  payments 
upon  the  money  had  and  received,  and  if  they  were  to  re- 
main in  the  account  subject  to  losses  and  expenses,  a  non- 
borrowing  member  who  had  paid  in  $500  on  twenty-five 
shares  of  stock  and  who  was  entitled  only  to  the  same  divi- 
dends of  profits  as  the  borrowing  member  with  twenty-five 
shares,  would  stand  to  lose  only  $500,  while  the  borrowing 
member  who  had  paid  $500  on  stock  and  $500  on  premium 
woold  stand  to  lose  $1,000. 
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lod  is  eqiiitalile  because  it  adjuBts  the  losses 
t>ers  according  to  their  interests  as  stock- 
r  requires  that  losses  shall  be  borne  by  those 
ihared  the  profits,  and  in  the  eame  propor- 
affirmed. 


State  Life  Insukance  Compast. 

fo.  19,081.  Filed  July  7,  18W.] 
on. — A  court  of  general  jurisdiction  niuet  proceed 
d  upon  the  conditions  impoftad  by  tbe  law,  and 
jmisdiotion  over  a  subject  or  person,  upon  the 
^e  law,  is  as  unwarranted  as  the  assumption  of 
ut  its  territorial  limits,  p.  lOS. 
a.  —  Void  Judgment. — Where  a  court  proceeds 
ion  its  judgment  is  wholly  void,  and  its  non- 
leclared  upon  a  collateral  attack,  upon  tlie  aug- 
teut  euria,  or  by  the  court  at  any  time  upon  its 

ot. 

.—In  the  abeenoe  ot  the  power  of  the  court  to 
on,  it  cannot  be  conferred  by  agreement  of  Ute 
105. 

itm  the  Iimanoe  of  Spaefal  Controfta  —Juritdie- 
asurance  company  is  organized  and  doing  bum- 
.  of  February  10,  1809  (Acts  18W,  p.  80),  a  court  of 
m  has  no  power,  upon  the  application  of  a  polioy- 
r,  to  enjoin  the  issuance  of  special  oontracta  of 
Jie  atatute  providea  that  a  court  shall  have  no 
I  with  the  buainesa  of  such  company  ezo^tt  upon. 
the  Attomey-Oeneral.    pp.  103-lOS. 

on  Superior  Court,  Affirmed. 
ind  P.  J.  Carlon,  for  appellant, 
^n,  for  appellee. 

Appellant  is  proeecuting  this  action  to 
il  injunction  against  appellee's  isenanoe  of 
and  the  payment  of  money  on  thoee  al- 

!;es  in  his  complaint  that  appellee  is  an  in- 
organized  and  doing  business  under  an  act 
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of  the  General  Assembly  approved  February  10,  1899,  on 
the  mntnal  prineiple;  that  be  is  a  policy-holder  and  member 
'  in  appellee  company,  and  that  said  company  has  issaed  and 

is  continuing  to  iaane,  and  will,  if  not  restrained,  continue  to 
teene,  certain  contracts  designated  "Vice-Coiinselor'B  Con- 
tracts," which,  for  reasons  specifically  alleged,  are  charged 
to  be  in  violation  of  its  charter,  and  in  derogation  of  the 
rights  of  the  great  body  of  its  members.  No  demurrer  was 
filed  to  the  complaint. 

Appellee  answers  the  complaint  in  a  single  paragraph,  in 
which  it  is  averred  that  it  has  issued,  and  intends  to  continue 
the  issuance  of,  said  contracts,  to  the  full  limit  of  1,000;  and 
facta  are  set  forth  in  detail  by  which  appellee  avers  and  seeks 
to  show  that  the  contracts  complained  of  are  contracts  for 
services  to  be  rendered  the  company,  and  in  compliance  with 
the  law,  and  its  charter  and  by-laws,  and  the  most  profitable 
and  economical  method  of  conducting  the  company's  bim- 
neas  the  directors  have  been  able  to  devise.  Appellant's  de- 
murrer to  the  answer  for  insufficiency  of  facts  was  overruled. 
The  Attorney-General  has  intervened  and  filed  a  brief.  The 
Auditor  of  State  has  also  filed  a  brief. 

At  the  very  threshold  of  the  investigation  we  are  met  with 
the  question,  has  the  court  jurisdiction  of  the  subject-matter 
of  this  suitf  A  negative  answer  ends  the  inquiry.  Appel- 
lant's complaint  discloses  that  he  is  a  policy-holder  and  mem- 
ber of  appellee,  and  that  appellee  is  organized  and  doing 
business  under  the  act  of  Febroary  10,  1899  (Acts  1899,  p. 
I  SO),  the  seventeenth  section  of  which  act  provides  as  follows; 

"No  order,  judgment  or  decree,  providing  for  an  accounting 
'  or  enjoining,  restraining  or  interfering  with  the  proaeeutioa 

I  of  the  business  of  any  insurance  corporation,  association  or 

!  society,  organized  or  doing  business  under  the  provisions  of 

this  act,  or  appointing  a  temporary  or  permanent  receiver 
thereof,  shall  be  made  or  granted  otherwise  than  upon  tiie 
application  of  the  Attomey-fieneral  on  his  o^vn  motion,  or 
after  bis  approval  of  a  request  in  writing  therefor  by  the 
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if  State,  except  in  an  actioa  hj  a  judgment  creditor 

•eedings  supplementary  to  execution." 

lestion  of  jurisdiction  was  not  raised  in  the  court 

d  it  is  insisted  that  ft  cannot  be  raised  for  the  first 

ja  court,  and  must  be  deemed  as  waived  bj  the  ap- 

'his  insistence  must  be  accepted  as  true,  if  the  court 

I  authority  to  exercise  its  jurisdiction  over  the  sub- 

ir  of  the  suit;  otherwise,  denied. 

t  is  a  creature  of  the  law,  instituted  for  the  deter- 

of  questions  of  law  and  fact  under  defined  restric- 

limitations.  The  territorial  limits  of  its  power, 
^  and  classes  over  which  its  power  may  be  exer- 
terms  upon  which  it  may  put  its  power  into  action, 
nly  and  clearly  established  as  the  right  to  adjudi- 
1  authorized  to  do  so;  and,  though  a  court  of  gen- 
liction,  it  must  proceed  in  the  manner  and  upon  the 
I  imposed  by  the  law,  and  an  assumption  of  juris- 
er  a  subject  or  a  person,  upon  terms  denied  by  the 
unwarranted  and  futile  as  the  assumption  of  juris- 
ithout  its  territorial  limits.  A  departure  from  the 
1  terms  of  jurisdiction  is  usurpation  of  power  that 
o  validity  whatever  to  its  judgments  and  decrees. 
10,  p.  28,  and  authorities  cited.  Hence,  we  have 
illy  accepted  rule  that,  when  a  court  proceeds  with- 
iction  of  the  subject-matter,  its  judgment  is  wholly 
1,  adopting  as  our  own  the  words  of  the  court  in. 
7.  Newton,  3  Ohio  St.,  494,  on  page  498,  "It  is 
nimportant  how  technically  correct,  and  precisely 
a  point  of  form,  its  record  may  appear;  its  judg- 
)id  to  every  intent,  and  for  every  purpose,  and  must 
ared  by  every  court  in  which  it  is  presented." 
judgment  imphes  no  judgment  at  all,  and  its  non- 
may  be  declared  upon  collateral  attack,  upon  sug- 

an  amicus  curiae,  or  by  the  court  at  any  time  upon 
lotion.  Tlie  rule  U  stated  in  12  Enc.  of  PI.  and 
190,  as  follows:  "When  it  appears  that  the  court 
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has  no  JTirisdictioii  oyer  the  aobject-matter  of  the  suit,  it  will 
take  notice  of  the  defect,  whether  objection  is  made  or  not, 
and  irill  diraniae  or  stay  the  proceedings  ex  mero  motu,  and  it 
is  its  duty  to  do  so  without  determining  any  other  matter  in- 
Tolved  in  the  litigation."  And  the  duty  is  not  affected  by  the 
acquiescence  or  agreement  of  the  parties  to  submit  to  the 
jurisdiction,  since  jurisdiction  that  cannot  be  acquired  with- 
out consent  cannot  be  bestowed  with  it.  McCoy  t.  AhU,  131 
Ind.  417;  Euher  v.  Beck,  6  Ind.  App.  47;  Davis  v.  Davia, 
36  Ind.  160;  Doctor  v.  Eartman,  74  Ind.  221;  HawJeeye 
Ins.  Co.  V.  Eriandson,  84  Iowa  193,  60  N.  W.  881;  Chip- 
man  V.  City  of  WaUrbury,  59  Conn.  496,  22  Atl.  289; 
Phittip*  T.  Welch,  11  Nev.  158,  187;  Stough  v.  Chicago, 
tie.,  R.  Co.,  71  Iowa  641,  33  N.  W.  149;  Evans  v.  Ilea,  7 
Ohio  St.  233-235;  Sanders  v.  Pierce,  68  Vt  468,  86  Atl. 
377;  McKinnon  v.  Ball,  10  Colo.  App.  291,  50  Pac.  1052. 
Bat  the  point  is  made  that  the  queetion  we  have  here  does 
not  relate  to  the  subject-matter  of  the  suit,  but  to  the  want 
of  legal  capacity  in  the  plaintiff  to  bring  the  action.  We 
think  the  question  reaches  further  than  the  capacity  of  the 
plaintiff  to  sne.  The  mandate  of  the  statute  ia  "that  no  order, 
judgment  or  decree,  enjoining  or  interfering  with  the  bu^- 
ness  of  an  insurance  company  organized  under  the  act,  shall 
be  made  otherwise  than  upon  the  application  of  the  Attorney- 
General."  Here  we  have  very  explicit  language  that  a  court 
shall  have  no  power  to  enjoin  or  interfere  with  the  business 
of  an  insurance  company  except  upon  the  condition  stated, 
namely,  the  application  of  the  Attorney-General.  That  the 
Assembly  had  the  power  to  fix  terms  to  such  snits  cannot  be 
doubted,  and  that  it  has  provided  that  no  one  but  the  At- 
torney-General, either  upon  his  own  motion  or  upon  the  ap- 
proved reqneet  of  the  Auditor  of  State,  shall  be  plaintiff  in 
such  suit,  ia  beyond  controversy.  This  being  true,  we  have 
before  ua  a  plaintiff  who  has  no  right  to  file  a  complaint, — 
who  has  no  right  or  power  to  put  in  action  the  jurisdiction  of 
the  court, — and,  in  the  absence  of  such  right  or  power,  w« 
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iplation  of  law,  a  case  without  a  plaintiff  or  a 
is  situation  defines  iteelf.  The  right  of  juris- 
nrt  over  a  Bubject-matter  may  exist,  but  its 
epends  wholly  upon  its  being  invoked  by  one 
I  under  the  law  to  set  it  in  motion.  "The 
nd  determine  a  cause  is  jurisdiction;  and  it  is 
ivhenever  a  cause  is  presented  which  brings 

0  action.  But  before  this  power  can  foe 
ist,  it  must  be  made  to  appear  that  the  law 
tribunal  capacity  b>  entertain  the  complaint 
ion  or  thing  sought  to  be  charged  or  affected; 
ilaint  has  actually  been  preferred;  and  that 

thing  has  been  properly  brought  before  the 
ildon  y.  Newton,  8  Ohio  St.  494,  499 ;  Damp 
ae,  29  Wis.  419.    A  court  has  no  power  to  do 

1  is  not  authorized  by  law,  and  when  its  pro- 
ed,  its  judicial  functions  are  essentially  ccm- 
.  From  this  principle  we  have  the  doctrine  as 
ks  on  Courts  and  their  Jurisdiction,  at  page 
"Where  a  special  statutory  mode  of  acquiring 
provided,  that  mode  must  be  followed  or  the 
I  be  void."    Freeman  on  Judgments,  §119. 

us  that  the  question  now  under  consideration 
1  by  the  case  of  Ryan  v.  Ray,  105  Ind.  101. 
B  plainti&,  being  depositors  in  a  savings  bank, 
^nst  the  officers  and  trustees  to  cbaige  them 
oismanagement.  The  statute  under  which  the 
uiized  provided  that  such  suits  should  be 
i  Auditor  of  State.  At  page  105  it  is  said: 
rtute  already  referred  to,  the  circumstances 
e  officers  and  trustees  are  to  be  held  personally 
id  the  manner  of  enforcing  their  liability,  are 
he  legislature  having  provided  a  complete 
li  an  officer  of  the  State,  who  has  been  given  a 
ision  over  the  affairs  of  savings  banks,  no 
■ent  why  the  rule  should  not  apply,  that  the 
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remedy  thuB  provided  is  exclusive  of  all  others.  It  was  com- 
petent for  the  legislature,  in  providing  for  the  organization 
of  savings  banks,  to  prescribe  what  remedies  should  be  had 
against  them,  aa  well  as  against  those  who  by  law  were  to  be 
entrusted  with  the  management  of  their  business.  *  *  * 
The  principle  which  controls  is  that  which  has  already  been 
stated  in  substance,  viz.,  that  where  a  new  right  is  created, 
and  a  q«cific  mode  of  relief  provided,  the  remedy  is  con- 
fined to  the  mode  preacribed."  In  that  case  a  demurrer  was 
sustained  to  the  complaint,  but  it  is  obvious  from  the  con- 
cluding paragraph  of  the  opinion  that  but  a  single  proposi- 
tion was  considered,  viz. :  Can  any  person  other  than  the 
Auditor  of  State,  under  any  circumstances,  maintain  an  ao- 
tion  against  ofBcers  and  trustees  of  savings  banks  for  a  viola- 
tion of  their  statutory  dutyl  The  concluding  paragraph  is  as 
follows:  "We  need  not  determine  whether  the  suit  was  well 
brought  by  the  plaintifFs  on  behalf  of  themselves  and  others, 
nor  is  it  important  that  we  examine  the  particular  facts  com- 
plained of  with  a  view  of  determining  the  sufficiency  of  the 
complaint."  The  views  of  this  court  thus  expressed  upon  the 
act  of  1881  were  followed  by  the  act  of  1S99,  aupra,  and  this 
latter  expression  of  the  legislature  must  be  r^arded  as  voic- 
ing a  policy  of  the  law. 

To  the  same  effect  is  the  case  of  Swan  v.  Mutual,  etc., 
Aaan.,  155  N.  Y.  9,  49  N.  E.  258.  The  statute  of  New 
York  relating  to  insurance  companies  (Seas.  Laws  1890,  0. 
400),  in  terms  the  same  as  our  §17,  supra,  provides  that  no 
.  order,  judgment,  or  decree  enjoining,  restraining,  or  inter- 
fering with  the  prosecution  of  the  business  of  any  life  in- 
surance company  shall  be  made  or  granted  otherwise  than 
upon  the  application  of  the  Attorney-General,  on  his  own 
motion,  or  after  his  approval  of  a  request  in  writing  of  the 
superintendent  of  insurance. 

The  Swan  case  was  an  action  by  a  policy-holder  in  a 
matiial  insurance  company,  for  himself  and  others,  to  com- 
pel the  company  to  set  aside  certain  sums  for  a  reserve  fund. 
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.  its  expenditures  for  manflgement,  etc.  The  principal 
a  considered  related  to  the  plaintiffs  legal  capacity  to 
t  the  court,  by  Gray,  J.,  at  page  16,  aaye:  "If  it  were 
ry  that  we  should,  in  the  disposition  of  this  appeal, 
the  first  question  certified,  as  to  the  sufficiency  of  the 
int  to  constitute  &  cause  of  action,  I  should  have  con- 
le  hesitation  in  advising  an  answer  iu  the  affirmative." 
e  20  it  is  said:  "That  the  act  was  framed  to  prevent 
I  intolerable  nuisance  as  an  insurance  company  would 
ected  to,  if  one  or  more  of  its  policy-holders  might 
in  such  an  action,  is  evident."     At  page  22   it  is 

said:  "Touching,  as  it  does,  the  affairs  of  insurance 
tions,  which  the  state  has  peculiarly  taken  within  its 
id  supervision,  its  enactment  was  quite  within  the 
liacretion  of  the  legislature,  in  the  emei^ncy  which 
ited  it  of  the  possibility  of  suits,  interfering  with  the 
imeut  of  the  corporate  affairs  and  which  might  pro- 
Qpeles3  confusion  and  might  impair  the  efficiency  of 
npany,  if  not  ■wreck  it.  *  *  *  The  plaintiff  is 
intaining  a  purely  and  essentially  private  action,  with 
ilts  of  which  only  himself  and  the  corporation  defend- 

concemed;  but  he  is  maintaining  one  which  concerns 
body  of  the  public  and  the  continued  management  of 
lirs  of  a  peculiar  class  of  corporations  which  have  been 
ecial  objects  of  the  care  and  watchfulness  of  the  state. 
>  hardship  to  him,  and  it  impairs  none  of  the  force  of 
igations  of  the  company  to  him,  that  he  should  he 
led  to  follow  the  particular  procedure  declared  by 
*  *  *  The  plaintiff  has  not  legal  capacity  to 
in  this  action  and  it  must  be  brought,  if  at  all,  by  the 
y-general  of  the  state  of  "New  York,  pursuant  to  the 
ments  of  chapter  690  of  the  laws  of  1892;  which 
o  this  action  and  prohibit  the  plaintiff  from  maintain- 

wise,  we  conclude  that  the  Attorney-General  of  this 
!  the  only  person  authorized  by  law  to  bring  an  action 
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to  enjoin  or  interfere  with  the  prosecution  of  the  huBinesa  of 
an  inBnrance  company  organized  or  doing  businese  under  the 
act  of  1899,  supra,  and  that  the  complaint  in  this  cause  is 
insufficient,  in  the  facts  stated,  to  constitute  a  cause  of  action 
Bgsinst  appellee,  inasmuch  as  it  shows  afBrmativelj  that  the 
superior  court  haa  no  authority  of  law  to  assume  juriBdiction 
of  the  subject-matter  of  this  suit  upon  the  complaint  of  this 
plaintifF.  The  complaint,  therefore,  should  have  been  dis- 
missed; hut,  as  a  right  result  was 'reached  in  a  judgment 
against  the  plaintiff  for  costs,  the  judgment  is  affirmed. 


•S  '^. 


Thb  HcFarlan  Cakruoe  Cohpakt  «.  Potteb.        ,„  .. , 

IM    »"1 

CH<k  18,80a    TIM  April  SO,  1S».    Beheftring  d«iii«d  Jolr  7,  18M.]    f^'ws] 
ICAffTER  iXD  Startun.—PtrtoiuU  Injuriu, — Deftctive  Maehintry.—    k^    J^ 

fied  flCDi^OTer  of  defeob  in  tooli  utd  mochinw;,  and  the  «mpl07«r 
noc^nlzed  such  defects,  and,  to  avoid  an  immediate  ■iiBpensl<Mi  of 
Hm  work,  requested  and  indnced  the  employe  to  continue  the  work 
bj  a  promise  to  repair,  the  employer  is  charged  with  an  aaanrnption 
of  the  extraordinary  riak  pending  the  promiae  to  reptUr.  pp.  111-113. 

Suu. — PtraotuA  Injuriea. — Dtfeetive  Machinery. — Promite  toStpair. 
—Complaint. — A  complaint  in  an  action  for  damagee  on  aooount  t>t 
personal  injoriee  sustained  from  the  use  of  defective  machinery 
containing  tbe  allegation  thac  ■'  the  defendant  promised  the  plain- 
tiff  that  it  would  repair  said  saw  and  table  as  soon  as  the  job  of 
work  that  said  company  was  then  working  on  was  completed,"  is 
good  as  against  a  demurrer  without  stating  the  time  required  to 
complete  tbe  work,    j^,  113,  Hi. 

Sahz. — Prmmal  Itijvriea.  —Dtfeetive  Machinery.— Promite  to  Repair. 
— Iiyvry  Before  Time  Fromiaed  to  Make  Jtepaira. — Where  an  em- 
ploye is  indnced  to  continoe  work  upon  a  promise  of  the  employer 
to  ropair  defectlTe  machinery  as  soon  as  the  job  of  work  engaged 
on  ia  completed,  tbe  employer  is  not  relieved  from  liability  for  an 
injury  sustained  by  the  employe  by  reason  of  such  defective 
machinery  because  the  injury  was  received  before  the  time  of  the 
execution  of  the  promise  to  repair  had  arrived,    p.  llf. 

Same. — Pergonal  Injuriet. — Defective  Machinery. — Promise  to  Repair. 
—  Complaint. — Proof. — Where  plaintiff  in  an  action  for  damages  on 
account  of  personal  injuriee  resulting  from  the  use  of  defective 
machinery  allied  in  his  complaint  that  the  saw  and  table  were 
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dafectlT«,  Knd  that  he  was  injond  thereby  after  m  promiae  to  nfiair 
the  aame  had  been  made,  proof  that  the  table  011I7  was  defective, 
and  that  be  was  injured  bj  reaaon  of  the  defect  in  the  table,  operat- 
ing solely  and  independentlf  of  the  saw,  after  promise  to  lepalr  It 
. '  bad  been  made,  and  wilbin  the  limit  of  the  promise,  wHl  eotitlo 
him  to  a  reooveiT.    pp.  116-118. 

Erom  the  BuBh  Ciicoit  Court.    Affirmed. 

W.  E.  E.  MUler,  J.  B.  Elam,  McEee,  LitOe  d  Frott  and 
Smith,  Cambern  <£  Smith,  for  appellant 

B.  Conner,  J.  M.  ilcItUoeh,  L.  Conner  and  Morris, 
Innis  &  Morgan,  ioi  appellee. 

Hadi:bt,  J. — Appellee  brought  this  suit  to  recover  dam- 
agea  for  injuriea  received  while  operating  a  rij^saw  as  an 
employe  of  appellant.  The  complaint  is  in  one  paragraph 
and,  in  substance,  chai^ges  that  the  plaintiff,  being  in  the  em- 
ploy of  the  defendant,  by  order  of  defendant,  was  operating 
a  rip-eaw  in  the  defendant's  factory;  that  the  table  in  which 
said  saw  was  situate,  and  said  aaw,  at  the  time  the  plaintiff  re- 
ceived his  injuries,  were  defective  and  out  of  repair  in  the 
following  particulars:  (1)  That  the  top  of  the  table  should 
have  been  level  but  was  not  level  on  account  of  the  floor  oa 
which  it  stood  giving  away,  leaving  the  top  of  the  table  in  a 
slanting  position;  (2)  the  slot  irons  upon  the  table  should 
have  been  smooth  and  even  with  the  top  of  the  table,  but  had 
become  raised  one-fourth  of  an  inch  above  the  top  of  the 
table;  (S)  that  said  saw  should  have  stood  perpendicularly; 
that  it  did,  in  fact,  Btand  one-fourth  of  an  inch  out  of  pei^ 
pendicular;  that  the  defendant  knew  said  defects  existed  sev- 
eral days  before  the  injury;  that  on  account  of  said  defects 
the  hazard  of  operating  said  saw  was  greatly  increased;  that 
on  the  12th  day  of  December,  1895,  while  operating  said 
saw,  by  order  of  defendant,  and  by  and  on  account  of  said- 
defects  in  said  saw  and  table  a  piece  of  timber  he  was  then 
cutting  by  said  saw  was  caught  by  said  saw  in  such  manner 
.ns  to  turn  it  over  quickly,  and,  being  thus  quickly  and 
unexpectedly  turned,  the  hand  of  the  plaintiff  was  thereby 
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thrown  against  the  saw  and  destroyed.  "Plaintiff  farther 
avers  that  the  defendant  from  time  to  time  before  he  re- 
ceived aaid  injuries,  promised  the  plaintiff  that  it  would  cause 
said  saw  and  table  to  be  repaired;  that  the  plaintiff  had  not 
been  operating  said  saw  for  several  days  prior  to  the  hap- 
pening of  the  injuries  complained  of;  that  on  the  morning 
of  said  day  the  defendant  promised  the  plaintiff  that  it  would 
repair  said  saw  and  table  as  soon  as  the  job  of  work  that  said 
eompany  was  then  working  on  was  completed,  and  that  the 
plaintiff,  relying  upon  said  promise,  by  the  order  of  the  de- 
fendant, commenced  to  operate  said  saw,  and  was  injured 
within  two  hours  thereafter,  and  before  said  job  of  work 
was  completed;  that  the  plaintiff,  relying  upon  said  promise 
to  repair  said  saw  and  table,  and  at  the  request  of  the  defend- 
ant, continued  to  operate  the  same  until  he  received  said 
injuries,  believing  that  the  defendant  in  pursuance  of  its 
promises  would  repair  said  defects  in  said  saw  and  table.  The 
plaintiff  further  avers  that  at  the  time  he  received  said  in- 
juries he  was  operating  said  saw  with  due  care,  and  was  free 
from  any  fault  or  negligence  on  bis  part;  that  said  injury 
waa  occanoned  wholly  by  said  defects  in  said  saw  and  table, 
and  the  negligence  of  the  defendant." 

A  demurrer  to  the  complaint  was  overruled.  Trial  upon 
the  complaint  and  general  denial  and  verdict  and  judgment 
for  $2,000.  Error  is  assigned  upon  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  overruling  of  appellant's 
motion  for  a  new  trial.  The  point  of  attack  upon  the  com- 
plaint  is  found  in  these  words:  "That  the  defendant  from 
time  to  time,  before  the  plaintiff  received  his  injuries,  prom- 
ised the  plaintiff  that  it  would  cause  said  saw  and  table  to  be 
repaired;  that  on  the  morning  of  said  day  the  defendant 
pnHoised  the  plaintiff  that  it  would  repair  said  saw  and  table 
as  soon  as  the  job  of  work  that  said  company  was  then  work- 
ing on  was  completed,  and  that  said  plaintiff,  relying  upon 
said  promise,  by  order  of  the  defendant,  commenced  to  op- 
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erate  said  saw,  and  was  injured  withio  two  houre  thereafter, 
and  before  said  job  of  work  was  completad." 

Appellant's  learned  counsel  in  their  brief  forcibly  urge 
that  the  abore  avflmieDts  make  the  complaint  insufficient  for 
three  reasons:  (1)  Because  the  promise  to  repair  related  to 
patent  defects;  that  is,  such  as  were  open  and  known  equally 
to  employer  and  employe;  (2)  because  the  promise  to  repair 
was  too  indefinite  and  uncertain  to  justify  reliance  thereon; 
(3)  because  it  is  shown  that  the  injury  was  received  before 
the  time  fixed  for  performance  of  the  promise  to  repair.  Ap- 
pellee, with  equal  vigor,  combats  each  proposition. 

There  are  certain  underlying  principles  about  which, 
courts  and  lawyers  are  agreed.  Among  them  are:  (1)  That  • 
in  establishing  the  relation  of  employer  and  employe  certain 
reciprocal  duties  are  implied,  namely:  On  the  part  of  the 
employer  that  he  will  furnish  to  the  employe  reasonably  safe 
instniinentalities  and  place  with  which  and  in  which  to 
work;  and  on  the  part  of  the  employe  that  he  will  render 
suitable  service,  and  obey  the  reasonable  commands  of  his 
employer.  (2)  That  the  employe  assumes  all  the  known  and 
usual  dangers  incident  to  the  place  and  instrumentalities  with 
which  he  works.  "Whether  these  mutual  obligations  are  con- 
tractual, or  ^ring  from  public  policy,  is  not  well  settled ;  but 
that  each  is  held  to  a  strict  accountability  with  respect  to 
these  requirements  is  a  rule  of  universal  application.  (3)  An* 
other  familiar  rule  is  that  during  the  employment,  if  the  in- 
strumentalities used  get  out  of  repair,  either  from  natural 
wear,  displacement,  or  breakage,  thereby  increasing  the 
danger,  and  the  employe  knows  of  the  defect,  or  by  the  ex- 
ercise of  reasonable  caution  might  have  known  it,  and  he 
-goes  on  without  complaint  or  notice  to  his  employer,  he  will 
be  held  to  have  assumed  the  augmented  peril.  This  latter 
rule  rests  upon  the  principle  that  while  it  is  the  duty  of  the 
employer  to  furnish  reasonably  safe  machinery,  and  to  make 
reasonable  inspections  for  the  discovery  of  defects,  yet,  it  is 
equally  the  duty  of  the  employe  to  be  vigilant  for  his  own 
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safety,  and  if  he  earelessly  overlooks,  or  silently  acqniesoee 
in  a  dangeroQB  aitaation  that  remilte  in  his  injury,  the  fault  is 
laid  at  bis  door,  and  he  cannot  recover  therefor. 

Upon  the  general  rule  of  assumption  of  risk  by  an  em- 
ploye, who,  with  notice,  continues  in  the  service,  the  courts 
have  faimianely  and  justly  engrafted  an  exception  that  is  now 
as  well  established  as  the  rule  itself.  The  exception  arises 
when  in  the  course  of  the  employment  the  employe  dis- 
covers that  the  machine  or  implement  with  which  he  is  re- 
quired to  work  has  become  defective,  and  more  dangerous, 
and,  upon  bis  notice  to  the  employer,  the  latter  promises  to 
make  needed  repaira.  The  exception  ia  nowhere  denied,  but 
in  its  application  there  is  some  divergence.  The  doctrine  of 
one  class  of  instances  is  stated  by  Wharton  as  follows:  "The 
only  ground  on  which  the  exception  before  us  can  be  justi- 
fied is,  that  in  the  ordinary  course  of  events  the  employe, 
supposing  the  employer  has  righted  matters,  goes  on  with  his 
work  without  noticing  the  continuance  of  the  defect.  But 
this  reasoning  does  not  apply,  as  we  have  seen,  to  cases  where 
the  employe  sees  that  the  defect  has  not  been  remedied,  and 
yet  intelligently  and  deliberately  continues  to  expose  him- 
self to  it."  Wharton's  Negligence  (2nd  ed.),  §220.  Or,  in 
other  words,  that  the  exception  prevails  in  cases  where  the  de- 
fect promised  to  be  repaired  ia  latent,  and  does  not  prevail 
where  it  is  patent. 

Appellant  earnestly  insists  that  the  ground  here  stated  is 
the  only  rational  and  defensible  basis  for  the  exception,  and 
that  the  complaint  is  had  for  disclosing  that  the  defects  in  the 
saw  and  table  were  clearly  obvious;  and  the  resumption  of 
work  by  appellee,  being  an  adult,  and  familiar  with  the  saw, 
and  the  dangers  likely  to  result  from  the  situation,  even  after 
the  promise  of  repairs  when  the  job  was  completed,  consti- 
tuted contributory  negligence.  We  are  not  able  to  yield  our 
assent  to  the  limitation  of  the  exception  thus  contended  for, 
nor  do  we  believe  that  this  limitation  supplies  the  only  ra- 
tional and  defensible  ground  for  the  exception.    As  we  have 
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eneral  employment,  the  implied  undertaking  on 
:he  employer  is  that  he  wilt  furnish  the  ,employe 
)DftbIy  safe  place  and  appliances  with  which  to 
n  the  [>art  of  the  employe  that  he  will  assume  the 
rdinary  and  usual  dangers  incident  to  the  use  of 
lentalities  as  are  furnished  him  by  hia  employer, 
rom  the  relation  is  also  the  equally  incumbent 
part  of  the  employer  to  be  vigilant  for  the  safety 
ye  and  to  make  reasonable  inspection  for  the  dia- 
iefects  in  the  machinery  used.  Within  the 
e  of  mutual  duty,  during  the  progress  of  the  em- 
3th  employer  and  employe  must  be  diligent,  and 
I  secure  the  employe  against  personal  injury, — 

to  protect  himself  against  all  known  and  obviQus 
1  the  employer  to  see  to  it  that  the  instrumen- 
shed  by  him  are  reasonably  safe,  and  free  from 

unexpected  peril.  The  failure  to  perform  this 
ity  is  negligence.  Another  kindred  rule  promo- 
;y  to  the  employe  requires  the  employer,  upon 

any  latent  peril  or  defect  in  the  place  or  ap- 
mptly  to  notify  the  employe,  that  he  may  be  on 
uard  to  avoid  it.  It  is  likewise  the  duty  of  the 
ion  learning  of  any  such  defect,  promptly  to 
oployer,  that  the  latter  may  right  himself  by  re- 
mpaired  machinery  to  the  standard  of  his  duty, 
imaterial  whether  the  defect  of  which  the  em- 
uns  be  latent  or  obvious,  for  after  discovery  the 
;  is  as  fnlly  known  to  him  as  is  the  open  one.    If 

has  knowledge  of  the  impairment  of  the  place 
y,  so  that  danger  is  thereby  increased,  and  he 
out  complaint  or  notice  to  his  employer,  he  will, 
snce  and  want  of  diligence  be  held  to  have  aa- 
lugmented  peril  however  great,  and  if  injured 
ititled  to  no  relief.    In  such  case  the  employe  is 

fault,  and  must  take  the  consequences.  When, 
B  employe,  in  the  line  of  dut^,  conveys  to  the 
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employer  notice  that  an  impairment  of  the  instnunentalitiea 
furnished  him  to  work  with  has  passed  the  stage  of  reaaon- 
able  safety,  and  has  increased  the  hazards  of  the  employ- 
ment beyond  the  limit  of  the  risk  assumed,  and  the  employer, 
recognizing  his  default,  to  avoid  an  immediate  suspension  of 
work,  requests  and  induces  the  employe  to  go  on,  by  a 
promise  to  repair,  then  the  law  charges  the  former  with  an 
assumption  of  the  extraordinary  risk  pending  his  promise  to 
repair.  At  this  point  the  parties  are  no  longer  upon  equal 
footing.  The  servant  is  without  fault,  and  pursues  the  work 
with  greater  peri]  to  himself  than  the  relation  requires,  while 
the  master,  who  is  in  default,  requests  and  induces  s  tem- 
porary sQspenaion  of  his  duty,  a  transient  indulgence  of  his 
negligence,  for  his  own  pleasure  or  beneficial  purpose. 

A  promise  to  repair,  is  confession  to  a  breach  of  duty,  aad 
when  a  master,  to  right  himself,  requests  and  induces  a  post- 
ponement, either  for  cooTenience  or  profit,  no  principle  of 
justice  will  lay  the  burden  of  delay  upon  the  unoffending' 
servant.  The  whole  question  is  bottomed  upon  the  wrong  of 
the  master,  and  it  is  sophistry  to  argue  that  the  servant,  hy 
confiding  in  the  master's  promise,  for  a  reasonable  time  ia 
which  to  cure  the  defects,  clearly  obvions  thongh  they  be, 
should  be  chargeable  with  having  waived  the  master's  duty 
to  him,  and  aaaiuned  the  additional  risk  himself.  To  this, 
statement,  however,  it  should  be  added  that,  the  employer's, 
assumption  of  liability  for  injuries  resulting  from  the  in- 
creased risk  does  not  extend  to  promises  to  repair  or  repliMfr 
such  simple  implements  as  ladders,  hoes,  hand-savs,  and  the 
like.  Meador  v.  Lake  Shore,  etc.,  R.  Co.,  138  Ind.  290. 
Second,  it  is  insisted  that  the  complaint  is  bad  for  discEosing 
that  the  promise  to  repair  was  too  uncertain  and  indefinite  as. 
to  time  of  performance  to  warrant  a  reliance  upon  it  The 
allegation  is  that  "the  defendant  promised  the  plaintiff  that  it 
would  repair  said  saw  and  table  as  soon  as  the  job  of  work 
that  said  company  was  then  working  on  was  completed."  It 
Vol.  16»— 8 
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e  we  are  not  informed  whether  completion  would  "take 
■,  thirty  days,  or  six  months,"  but  we  must  confine  our- 
;  to  a  reasonable  view,  and  presume  that  both  parties 

the  time  necessary,  and  that  the  promise  was  made  and 

upon  with  special  reference  to  the  time  required.  At 
ate,  the  promise  to  repair  is  distinctly  averred,  and  if  the 

of  performance  was  not  satisfactorily  shown,  the  de- 
int  had  its  remedy  by  motion.    It  is  suffiaient  to  with- 

a  demurrer. 

ird,  it  is  also  insisted  that  the  complaint  is  bad  because 
ws  that  the  plaintiffs  injury  was  received  before  the  job 
completed,  and  before  the  time  for  execution  of  the 
ise  had  arrived,  the  insistence  being  that  the  promise 
lair,  as  made,  did  not  begin  to  operate  until  the  job  was 
leted,  and  that  the  shielding  period  was  the  reasonable 
the  plaintiff  might  rely  upon  the  performance  of  the 
ise  after  the  completion  of  the  job.  We  cannot  approve 
iew.  We  perceive  no  sound  reason,  and  none  has  been 
ated,  for  holding  that  such  a  promise  has  no  force  till 
me  arrives  for  its  execution,  and  that  it  does  not  become 
ive  until  after  it  is  broken.  It  is  clear,  and  the  view  has 
ipport  of  an  overwhelming  weight  of  authority,  that  a 
ise  to  repair  is  at  its  best  the  moment  it  is  made  and 
upon. 

e  law  governing  the  foregoing  points  made  on  the 
iency  of  the  complaint  is  for  most  part  clearly  and 
ictly  stated  in  the  following  approved  language:  "A 
nt  who  learns  of  defects  in  machinery  about  which  he 
ployed,  and  gives  notice  thereof,  but  is  induced  to  re- 
in the  service  by  a  promise  of  the  master  to  remedy  the 
t,  may  recover  for  an  injury  caused  thereby,  where  it 
s  within  such  time  after  the  promise  as  would  be  rea- 
ily  allowed  for  its  performance,  and  where  it  is  not  so 
nently  dangerous  that  a  man  of  ordinary  prudence 
\  refuse  to  work  about  it."  As  sustaining  these  views, 
?eral  jurisdictions,  see:  Greene  v.  Minneapolis,  etc.,  B. 
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Co.,  31  Minn.  248,  17  N.  W.  378,  47  Am.  Rep.  785; 
Eureka  Co.  v.  Bass,  81  Ala.  200,  8  Sooth.,  216,  60  Am. 
Rep.  152;  Noe  Roux  v.  Blodgett,  etc.,  Co.,  85  Mich.  519, 
48  N.  W.  1092;  Patterson t.  Pittsburgh,  etc.,  B.  Co.,  76  Pa. 
St.  389;  Graham  v.  Newburg,  etc.,  Co.,  38  W.  Va.  273,  18 
S.  E.  584;  Chicago,  etc.,  Co.  v.  Van  Dam,  149  HL  337,  3C 
N.  E.  1024;  Hough  v.  Texas,  etc.,  R.  Co.,  100  IT.  S.  213; 
Shearman  &  Redfield  Neg.  §215;  Cooley  on  Torts,  §559; 
laning  v.  if««;  YorTc,  etc.,  R.  Co.,  49  N.  Y.  521. 

Id  the  first  case  above  cited,  the  court  says:  "N^either  is 
there  any  warrant  for  the  snggestion  that  the  doctrine  of 
these  cases  only  applies  where  the  servant,  in  reliance  upon 
the  promise,  continuea  in  the  service,  supposing  that  the  de- 
fects had  been  already  remedied.  The  statement  to  that 
effect  in  Wharton  on  Negligence,  §221,  finds  no  support 
whatever  in  the  authorities."  Further  on  in  the  same  opin- 
ion the  court  adds:  "But  it  is  now  almost  equally  well 
«ttled  that  if  a  servant,  who  has  knowledge  of  defects  in  the 
instmmentalities  furnished  for  his  use,  gives  notice  thereof 
to  his  employer,  who  thereupon  promises  they  shall  be 
remedied,  the  servant  may  recover  for  an  injury  caused 
thereby,  at  least  when  the  master  requested  him  to  continue 
his  service,  and  the  injury  occurred  within  the  tijne  at  which 
the  defects  were  promised  to  be  repiedied." 

In  JSureka  Co.  v.  Bass,  supra,  it  is  said:  "We  have  said 
that  tbe  carrying  of  the  risk  by  the  employer  will  he  implied 
to  continue  only  for  a  reasonable  time  after  the  making  of 
the  promise  by  him  to  remove  the  danger  producing  it.  The 
injury,  in  other  words,  must  have  occurred  within  the  time 
at  which  the  defects  were  promised  to  be  removed."  We 
ikeKtore  hold  that  the  complaint  states  a  good  caoae  of 
action,  and  appellant's  demurrer  thereto  was  properly  over- 
ruled. 

The  case  of  Standard  OH  Co.  v.  Eelmick,  148  Ind.  457, 
is  urged  upon  our  consideration  as  holding  a  contrary  view. 
It  should  be  noted  that  the  question  in  that  case  related  to 
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se  of  an  ordinar;  crank,  applied  in  the  usual  way  to  a 
e  shank  on  the  end  of  a  shaft  which  revolved  a  machine 
e  occasional  discharge  of  candles.  The  defect  corn- 
ed of  was  the  worn  condition  of  the  ahank,  which  had 
brought  about  gradually  by  friction  in  the  tise  of  the 
:.  The  plaintiff  put  on  the  crank,  and,  while  engaged 
rning  the  machine,  the  crank  slipped  off,  and  precipi- 
him  Bgainat  a  platform,  whereby  he  was  injured.    The 

assigned  the  Helmick  case  to  that  class  to  which 
or  V.  Lake  Shore,  etc.,  R.  Co.,  138  Ind.  290;  Jenney, 
7o.  V.  Murphy,  115  Ind.  566,  and  Marsh  v.  Chiclcer- 
.01  N.  Y.  396,  5  N.  E.  56,  belong,  which  hold  that  in 
le  of  simple  implements  and  devices  a  promise  to  repair 

available  as  a  defense.     AVhat  was  there  said,  contrary 

view  herein  expressed,  was  unnecessary  to  a  decision  of 
ise,  and  cannot  be  accepted  as  authority  in  the  case  at 

Some  expressions  in  Bums  v.  Windfall  Mfg.  Co.,  146 
!61,  and  probably  other  of  our  cases  may  appear  in  con- 
but  we  are  satisfied  that  the  better  reasons  and  a  decided 
it  of  authority  support  the  law  as  above  stated, 
ipellant  urges  that  its  motion  for  a  new  trial  should 
been  granted  for  failure  of  proof  to  sustain  the  com- 
t,  the  claim  being  that  the  complaint  rests  upon  the 
ise  to  repair  alleged  defects  in  the  saw  and  table  whereby 
lee  was  injured;  that  is,  that  the  injury  resulted  from 
)int  agency  of  the  defective  saw  and  table,  and  that  the 
nee  Shows  that  the  promise  to  repair  was  coniined  to  the 
In  support  of  his  claim  appellant  relies  upon  Terre 
e,  etc.,  R.  Co.  v.  McCorkle,  140  Ind.  613.  But  are  the 
of  that  case  of  a  character  to  bring  this  case  within  the 
there  announced?  The  plaintiff  was  injured  in  an  at- 
t  to  couple  cars.  The  coupling  device  was  defective, 
in,  and  a  part  of  it  gone,  and,  on  account  thereof,  the 
n  colliding  were  much  closer  together  than  they  would 

l»een  with  the  coupling  in  proper  condition.  The 
jr  in  attempting  the  coupling  was  largely  increased. 
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apparent  and  known  to  the  plainti^.  On  tbe  outside  lower 
corner  of  the  car,  at  the  end  where  the  conplinf^  was  to  be 
made,  the  stirrup  used  in  ascending  the  car  was  broken  and 
bent  forward  eight  or  ten  inches.  The  plaintiff,  intent  apon 
avoiding  the  great  danger  in  making  the  coupling,  cautioosty 
raised  and  held  the  link  till  the  moving  car  carried  the  draw  ' 
bar  to  its  place,  then  sprang  outward  to  escape  being  cmahed, 
and,  as  he  passed  outward,  his  leg  was  caught  by  the  de- 
fective and  protruding  stirrup,  thrown  off  his  balance,  and 
injured.  The  complaint  charges  that  the  injury  resulted 
from  the  joint  agencies  of  the  two  defective  parts,  namely : 
the  coupling  device  and  the  stirrup;  and  the  court,  in  charg- 
ing the  jury,  informed  them  that  the  plaintiff  should  reeover 
if  he  had  proved  "that  the  car  was  defective  in  one  or  the 
other  of  the  particulars  »  •  •  and  proved  that  one  or 
the  other  of  such  defects,  or  both  operating  conj<Hntly,  pro- 
duced the  injury."  It  was  held  that,  under  the  complaint 
and  facta  proved,  it  was  error  to  charge  that  the  plaintiff  was 
entitled  to  recover  if  be  proved  that  the  car  was  defective  in 
"one  or  the  other"  particulars  complained  of,  &nd  that  he  was 
injured  thereby.  The  decision  was  undoubtedly  right  upon 
the  facta  chained  and  proved.  It  waa  averred  that  the  in- 
jury rsHulted  irom  both  agencies  operating  together,  and  the 
evidence  inlly  sustained  the  averment.  If  the  defective 
stirrup  had  been  absent,  the  plaintiff  might  have  operated 
the  defective  coupling  device,  and  sprung  away  without  in- 
jury ;  or,  if  the  coupling  device  had  been  in  propter  condition, 
and  would  have  stood  the  ears  apart  for  a  safe  distance,  and 
permitted  the  coupling  with  such  deliberation  as  would  not 
have  required  sprin^ng  outward,  then  the  stirrup  might  have 
been  sncceesfully  avoided.  In  that  case  it  was  the  two  de- 
fects, existing  and  operating  together,  that  produced  the  in- 
jury. If  either  defect  had  been  absent,  the  injury  woald 
not  have  happened. 

In  this  case  it  is  alleged,  in  substance,  that  the  floor  had 
sunk,  and  carried  with  it  one  side  of  the  table,  and  the  table 
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■with  it  the  gaw  adjusted  thereon  until  the  saw 
rth  of  an  inch  from  a  perpendicular  line.  No 
arged  to  exist  in  the  journals  or  bearings  of  the 
E  they  were  in  proper  condition,  the  saw  would 
ow  the  elope  of  the  table  to  which  it  was  fastened ; 
lot  irons  had  been  level  with  the  top  of  the  table, 
aid  have  been,  to  permit  the  smooth  and  unob- 
sage  of  the  board,  there  could  exist  no  reason  or 
e  injury  in  the  manner  alleged.  It  is  not  neces- 
plaintiff  shall  prove  all  the  facts  he  has  averred, 
mt  if  be  proves  enough  of  tbem  to  constitute  a 
ion.  In  this  case  it  is  alleged  that  the  "saw  and 
!  defective,  and  that  the  plaintiff  was  injured 
^r  a  promise  to  repair  the  same  had  been  made, 
tiff  was  Buceessful  in  proving  that  the  table  only 
re,  and  that  he  was  injured  by  reason  of  the  de- 
table,  operating  solely  and  independently  of  the 
romise  to  repair  it  had  been  made,  and  within  the 
e  promise,  be  is  entitled  to  recover.  Long  v. 
nd.  385. 

ence  shows  that  the  slot  irons  had  become  looa- 
sed  a  fourth  of  an  inch  above  the  top  of  the  table, 
tutward  from  the  saw,  making  the  space  between 
d  the  saw  wider  at  the  top  than  at  the  bottom, 
that  could  not  have  been  effected  by  the  incline 
it  being  at  right  angles  with  the  table;  and  that 
piece  of  timber,  passing  in  at  the  top  of  the  slot, 
arried  and  pressed  by  the  saw  quickly  downward, 
the  timber  to  turn  suddenly  and  throw  appellee's 
t  the  saw.  The  evidence  also  tends  to  prove  that 
remised  to  repair  the  table  by  reducing  and 
le  slot  iron  in  its  proper  place  as  soon  as  the  job 
ted.  The  facts,  we  think,  bring  the  case  within 
Long  V.  Doxey,  supra,  and  are  sufficient  to  sup- 
aplaint. 
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Appellant  also  complains  of  instructions  nnmber  ten  and 
eleven  given  by  the  court.  The  aubstance  of  each  ia  to  the 
effect  that  if  the  plaintiff  was  induced  to  continue  in  the  use 
of  the  saw  bj  the  promise  of  the  defendant  to  repair  the 
game,  the  plaintiff  waa  excused  if  he  used  care  reasonably 
commensurate  with  the  increased  danger;  and,  if  injured 
without  any  fault  on  his  part,  and  within  the  limits  of  the 
promise  to  repair,  he  is  entitled  to  recover,  provided  the 
danger  waa  not  so  great  that  a  reasonably  prudent  man  would 
not  have  encountered  it.  We  think  the  instructions  were 
proper  under  the  law  as  we  have  found  it  to  be.  Complaint 
is  also  made  of  the  refusal  of  the  court  to  give  an  instruction 
based  on  the  Wharton  rule,  supra,  which  we  have  found  is 
not  the  law.  Complaint  .is  also  made  of  another  refusal 
based  on  the  case  of  Meador  v.  Lake  Shore,  etc.,  R.  Co.,  138 
Ind.  390,  relating  to  the  defective  slot,  but  all  that  was  re- 
quested, that  was  pertinent  to  the  complaint  and  evidence, 
vre  think  waa  fully  covered  by  inatmctiona  given  by  the  ■ 
court. 

This  case  was  transferred  to  this  court  by  the  Appellate 
Court  under  §1362  Bums  1894.  We  find  no  error  in  the 
record.    Judgment  affirmed. 


Thk  Wabash  Bailboad  Oohpant  v.  Eellbt. 

[No.17.gM.  FUed  Deo.  1«.  ISW.  Behakring  dtaled  Oot.  8,  I8».t 
Kaujcoads. — Matter  and  Semant. — Ualpraetiee  of  Hoapital  Surgeon. 
— Where  a  nilroad  oompiui;  deduotad  »  portion  of  &d  MUplofe's 
wikgea  for  the  m&mten&nce  of  a  hospital  to  provide  Burgical  and 
madioal  service  for  its  employes  In  case  of  accident  it  oannot  eacapo 
liability  for  damages  to  such  employe  arising  by  reaaon  of  the 
malpractioe  of  its  boepital  anigaon,  on  the  ground  that  th«  deduc- 
tion of  th«  employe's  wages  waa  made  without  his  written  oonsent 
contrary  to  the  provlsiona  of  §g2800,  2801  Bums  1S94.  pp.  Itl-liS. 
EvniKNCZ. — EaOroada. —  Malpraetiee. —  Ineompetetteji  cf  Surgeon. — 
Notice. — In  the  trial  of  an  action  by  an  employe  against  a  railroad 
company  for  damages  arising  from  the  malpraotice  of  the  defend* 
ant's  hospital  surgeon,  evidence  as  to  the  reputation  of  aucb  ear- 
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did  not  give  his  written  consent  to  such  retention,  he  has, 
therefore,  by  reason  of  appellant's  said  wrongdoing,  no  ri^t 
t»  the  benefit  which  appellant  promised  him  in  return  for  the 
monej  so  exacted.  We  do  not  think  the  complaint  shows 
anj  agreement  on  the  part  of  appellee  to  violate  the  statute 
in  question.  It  is  alleged,  simply,  that  the  appellant  had 
undertaken,  as  a  part  of  the  contract  of  employment,  to  pro- 
vide surgical  and  medical  attendance  and  care  to  the  ap- 
pellee, as  the  same  should  be  rendered  necessary  by  casualty 
and  accident,  and  to  treat  him  for  such  injuries  received 
while  in  its  service;  that,  consequently,  on  the  happening  of 
appellee's  injury,  appellant  was  in  duty  bound  to  furnish  him 
such  medical  and  surgical  services ;  and  that  appellant,  recog- 
nizing its  said  duly,  did  send  appellee  first  to  the  Emergency 
Hospital  at  Detroit,  and  then  to  the  hospital  at  Peru,  to  re- 
ceive the  care  and  attention  originally  promised.  Such  un- 
dertaking to  provide  surgical  and  medical  care  is  not,  by  the 
statute,  made  void  as  a  part  of  the  contract  of  service.  The 
provision  of  the  statute  is  that  it  shall  be  unlawful  for  a  rail- 
road company  "to  exact  from  its  employes,  without  first  ob- 
taining written  consent  thereto  in  each  and  every  instance, 
any  portion  of  their  wages  for  the  maintenance  of  any  hos- 
pital, reading-room,  library,  gymnasium  or  restaurant."  If 
the  appellant  did,  indeed,  exact  any  such  contributions  with- 
out the  vrritten  consent  of  appellee, — which  does  not  appear 
from  the  complaint, — that  was  not  a  wrong  for  which  appel- 
lee can  be  held  liable.  It  was  the  act  of  appellant;  and  it  is  a 
familiar  principle  that  one  cannot  take  advantage  of  his  own 
^vrong. 

As  to  the  deductions  from  appellee's  wages,  it  appears 
from  the  complaint  that  appellee  had  no  voice  in  the  matter, 
but  that  appellant  had  "for  seven  years  [the  period  of  appel- 
lee's service]  deducted  and  taken  from  his  monthly  wages  the 
sum  of  fifty  cents  per  month,  with  which  to  reimburse  and 
recompense  itself  for  expenses  and  charges  incurred  or  ren- 
dered necessary  in  treating  or  providing  surgical  and  medical 
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treatment  for  plaiotifF."  It  would  be  strange,  indeed,  if 
appellant,  while  retaining  thia  money,  could  now  claim  that 
appellee  bad  no  right  to  the  promised  benefit  from  the  money 
so  retained,  for  the  reason  only  that  appellant  had  no  right  bo 
to  retain  it.  Even  if  such  unlawful  retaining  by  appellant 
could,  in  any  way,  be  conudered  as  a  contract  on  the  part  of 
appellee,  atill,  aa  said  in  9  Am.  &  Eng.  Ency.  of  Law,  910, 
"an  innocent  party,  defrauded  by  a  guilty  oae,  may  have 
redress  aa  to  him."  The  law  is  aimed  at  the  wrongdoer.  So 
it  was  said,  in  Stochwell  v.  State,  101  Ind.  1 :  "The  general 
rule  ia,  that  contracts  in  violation  of  law  are  void,  but  this 
rule  will  not  be  extended  and  applied  to  a  case  like  this,  so 
aa  to  enable  the  wrongdoer  to  take  advantage  of  hia  own 
wrong  against  an  innocent  party."  And,  in  Phoenix  Itu. 
Co.  V.  Pennsylvania  R.  Co.,  134  Ind.  215,  20  L.  R  A. 
405,  Judge  Coffey  writing  the  opinion,  it  was  held  that  a 
foreign  ioHuFance  company,  which  bad  insured  pn^rty  for 
an  agreed  concdderation,  could  not,  in  case  of  loss,  avoid  pay- 
ment on  the  ground  that  it  bad  wrongfully  omitted  to  com- 
ply with  the  statute  regulating  foreign  insurance  companies. 
"The  law  ceases  with  the  reason  thereof,"  as  said  in  Deming 
V.  State,  33  Ind.  416.  In  that  case  many  instances  are  ^ven 
and  authorities  cited,  showing  that  it  is  a  grave  error  to  re- 
gard the  rule  here  relied  upon  "as  a  merely  arbitrary  rule, 
applicable  to  all  contracts  which  are  prohibited  by  statute." 
It  is  the  wrongdoer  himself,  the  violator  of  the  statute,  who 
is  prohibited  from  reaping  any  benefit  from  his  own  wrong. 
In  Winchester  Electric  Light  Co.  v.  Veal,  145  Ind.  506,  eited 
by  counsel,  the  party  who  sought  to  recover  under  the  vio- 
lated statute  was  himself  a  principal  wrongdoer  in  the  viola- 
tion of  the  statute.  It  is  not  shown  here,  either  in  the  com- 
plaint or  by  the  evidence,  that  the  appellee  was  guilty  of  any 
violation  of  the  statute  in  suffering  a  part  of  his  wages  to  be 
retained  by  the  appellant. 

The  first  reason  given  to  show  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  is  substantially  the  same  as 
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the  aufficiencj  of  the  complaint;  that  is, 
itute  above  cited,  appellant  had  no  right, 
written  consent,  to  make  deductioDS  from 
■  to  reimburae  itself  for  care  given  or  to 
case  of  sickness  or  accident.  We  think  we 
Basoning  to  be  unsound.  Appellant  may 
vn  wrong  upon  the  head  of  appellee, 
(nee  showed  that  he  worked  for  the  cotn- 
that  he  was  hired  by  one  Sternberg,  who 
iharged  men,  and  directed  them  in  their 

the  first  pay-car  came  along,  Sternberg 
er  of  deducting  monthly  amounts  from  his 
The  company's  surgeons  and  physiciaofl 
1  all  my  nursing  would  be  done,  and  that 
arses,  and  that  they  could  take  care  of  the 
lospital  than  any  man  could  be  taken  care 
d  him  I  never  had  been  sick  any,  and  I 
pay  the  hospital  fee,  and  run  my  own 
lare  of  myself.  He  said,  if  I  worked  for 
Id  have  to  pay  it.  If  I  didn't  want  to  pay 
qiut  working  for  the  company.  •  •  • 
kick  about  it  after  that,  and  it  was  always 
iges." 

ct  was  the  company's  book  of  rules,  which 
vidence.  This  book  is  entitled  as  follows: 
form  1399.  The  Wabash  Railroad  Com- 
ipartment."  At  the  end  it  is  authenticated 
vei,  Charles  M.  Hayes,  General  Manager, 
ouse,  Chief  Surgeon."  In  this  book  of 
>f  the  several  surgeons  and  hospitals  are 
a  Dr.  L.  £.  Maire,  local  surgeon,  at  De- 
i.  niggina,  assistant  chief  surgeon,  at  the 
le  first  nile  set  out  in  the  hook  of  rules  is 
order  to  provide  a  fund  fw  the  support  of 
are  of  the  sick  and  injured  employes  a  de- 
de  on  the  pay  rolls  from  the  pay  of  each 
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employe  as  follows :  Where  the  pay  of  an  employe  amounts 
to  $50  or  more  per  month  a  dednction  of  50  cents  will  be 
made;  where  the  pay  of  an  employe  amountB  to  less  than  $60 
per  month  a  deduction  of  35  cents  will  he  made.  The  above 
dedactioDs  will  be  made  in  all  cases  where  the  employe  is  in 
continnona  service,  or  has  worked  as  many  aa  fifteen  days  in 
such  month." 

We  do  not  think  anything  further  is  needed  to  show  that 
appellant  had  assumed  an  obligation  to  care  for  its  injured 
employe,  and  that  it*  cannot  now  thrust  that  obligation  aside 
under  the  plea  that  it  had  no  right,  under  the  statute,  to  take 
from  the  employe,  without  his  written  consent,  a  part  of  hia 
wages,  monthly,  during  his  seven  years*  service.  If  the  com- 
pany should  feel  that  by  reason  of  the  violated  statute  it 
could  not  conscientiously  carry  out  its  promise  to  care  for 
the  appellee,  then  it  ought  at  least,  in  compliance  with  the 
dictates  of  the  same  good  conscience,  return,  with  interest, 
the  money  which  it  bad  so  persistently  retained  from  his 
wages. 

Counsel  for  appellant  next  innist  that  the  evidence  fails  to 
show  that  Dr.  Higgins  was  incompetent  to  perform  the  duties 
of  a  surgeon  at  the  time  of  the  alleged  malpractice.  The  in- 
compentency  of  Dr.  Higgins,  as  claimed  hy  appellee,  was 
not  due  to  any  original  want  of  knowledge  or  skill  as  a  sur- 
geon, but  to  violence  of  temper,  roughness  of  conduct,  and 
carelessness,  chiefly  dne,  as  alleged,  to  habits  of  drunkenness, 
induced  by  the  use  of  whisky  and  drugs.  A  great  deal  of 
testimony  was  given  on  both  sides  of  this  and  other  disputed 
matters  on  the  trial.  On  which  side  was  the  greater  weight 
of  evidence  in  any  case  is  not  for  us  to  determine.  Counsel 
for  appellant  details  a  large  amount  of  evidence  by  most 
respectable  witnesses  to  show  that  Dr.  Higgins  was  consid- 
ered by  these  witnesses  to  be  an  able  and  trustworthy  physi- 
cian and  sui^on.  Counsel  for  appellee  have  quite  as 
formidable  an  array  who  gave  evidence  to  supptHt  the  con- 
dnaOD  of  the  jury  that  he  was  not  such  reliable  and  truat- 
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worthy  physician  and  surgeon,  at  least  from  the  date  when 
appellee  was  admitted  to  the  hospital  until  Dr.  Higgins  was 
discharged,  three  months  afterwards,  on  account  of  the  ex- 
cessive use  of  drugs. 

It  is  true  that  much  of  the  evidence  which  tends  to  sup- 
port the  verdict  was  given  hy  those  whom  counsel  call  "a  set 
of  malignanta,  brim  full  and  running  over  with  animosity 
against  appellant  on  account  of  their  discharge."  We  have, 
however,  been  unable  to  discover  in  their  evidence  any 
malignity  or  animosity.  The  witnesses  Were  not  impeached. 
It  would  be  easy  to  accuse  appellant's  witnesses  of  some  ten- 
dency to  favor  their  employer.  But  we  do  not  think  counsel 
on  either  side  have  anything  to  gain  by  unduly  characteriz- 
ing the  testimony  of  those  who  are  sworn  to  tell  the  truth,and 
who,  so  far  as  the  record  shows,  seem  to  have  striven  to  per- 
form that  solemn  duty.  In  any  case,  this  matter  of  judging 
witnesses  and  weighing  their  testimony,  was  a  duty  to  be  per- 
formed by  the  jury,  in  rendering  their  verdict,  and  by  the 
court  in  passing  on  the  motion  for  a  new  trial.  AU  that  is 
left  for  113  to  do  is  to  see  whether  there  was  or  was  not  com- 
petent and  sufficient  evidence  given  upon  which  the  verdict 
of  the  jury  may  rest.  Not  only  was  there  competent  evidence 
given  by  appellee's  witnesses  from  which  the  jury  might 
infer  that  Br.  Hi^ns  was  at  the  time  in  question  intoxicated 
and  incompetent,  but  much  corroborative  evidence  to  the 
same  effect  came  also  from  appellant's  witnesses.  Even  Dr. 
Morehouse,  appellant's  surgeon  in  chief,  testified  that  on 
November  2,  1893,  when  he  went  to  Peru  to  discharge  Dr. 
Higgins  for  using  cocaine  to  excess,  the  doctor  told  him  that 
he  had  contracted  the  habit  of  using  that  drug  two  or  three 
years  previous,  at  a  time  when  he  had  been  Up  night  and  day 
during  the  sickness  and  death  of  a  beloved  daughter.  Dr. 
J.  Spooner,  consulting  surgeon  of  the  Peru  hospital,  testified 
that  Dr.  Hi^ns,  in  the  next  month,  after  his  removal  by 
Dr.  Morehouse,  went  to  an  inebriate  asylum  or  sanitarium 
at  LaPorte;  and  that  he  died  some  time  later,  after  his  return . 
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from  LaPorte.  Dr.  Spooner  also  admitted  that  after  tbe  re- 
tnm  from  LaPorte  Dr.  Hj^hb  told  him  that  many  a  time 
he  bad  taken  a  quart  of  whisky  with  him  at  night  to  drink 
np  before  morning,  or  words  to  that  effect;  though  Dr.  Hig- 
gins  did  not  tell  him  when  it  was  that  he  bad  drunk  whisky 
to  this  amoiini.  Dr.  H.  O.  Wells,  bouse  aurgeon  at  the 
Peru  hospital,  who  does  not  seem  to  have  considered  the  am- 
pntation  performed  by  Dr.  Higgins  to  have  been  necessary, 
testified  to  conduct  on  the  part  of  Dr.  Higgins  which  may 
well  have  caused  the  jury  not  only  to  believe  him  to  have  been 
under  the  influence  of  intoxicants  or  narcotics,  but  also  to 
have  been  rough  and  uncouth  in  his  language  and  conduct 
towards  his  patient,  the  appellee.  No  matter  how  great  the 
talent  and  ability  of  Dr.  Higgins  as  a  surgeon  may  have  been, 
there  can  be  no  doubt  that  there  was  evidence  given  from 
which  the  jury  might  infer  that  at  the  time  of  the  amputation 
by  bim,  and  afterwards  while  be  cared  for  appellee's  wounded 
leg,  np  to  the  date  of  his  removal  by  Dr.  Morehouse,  he  was 
unfit  for  the  responsible  work  with  which  he  was  intrusted 
as  surgeon  in  charge  of  the  hospital. 

What  we  have  said  as  to  the  evidence  of  the  surgeon's 
dmnkennesB  and  consequent  incompetency,  may  also  be  ap- 
plied to  the  evidence  adduced  for  and  against  the  question 
of  malpractice.  Competent  evidence  was  adduced  on  each 
side,  and  that  which  sustain?  the  verdict  of  the  jury  was  siifG- 
cient  for  the  purpose.  Whether  the  second  amputation  was 
necessary,  whether  it  was  performed  in  a  proper  manner,  and 
whether  the  patient  received  proper  care  thereafter  until 
the  third  amputation  became  necessary  to  correct  the  evil 
results  of  the  second,  were  all  questions  for  the  jury,  and 
they  have  decided  these  questions  in  favor  of  the  appellee. 

Evidence  was  also  introduced  as  to  the  reputation  of  Dr. 
Higgins  for  sobriety  during  the  year  1893,  in  order  to  show 
that  Dr.  Morehouse  and  other  officials  of  the  company  knew 
of  his  incompetency;  and  the  court  specially  instructed  the 
jury  that  this  evidence  as  to  reputation  was  admitted  only 
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ftn-  the  purpose  of  bringing  home  to  Appellant  knowledge  of 
such  incompetency  and  unfitness.  Dr.  Morehouse  himself 
testified  that  he  made  it  a  rule  to  visit  each  hospital  once  a 
month,  or  oftener.  He  recollected  visiting  the  hospital  at 
Peru  three  times  during  September,  1893.  Several  of  the 
officials  also  lived  at  Peru.  The  jury  may  therefore  "have 
believed  from  the  evidence  that  the  reputation  of  Dr.  Hig- 
pinti  US  to  sobriety  was  known,  or  should  have  been  known, 
to  Dr.  Morehouse  and  other  officials  of  the  company  long 
before  the  time  of  his  removal,  November  2,  1893.  Dr. 
Morehouse,  besides,  admitted  that  complaint  had  been  made 
to  him  previous  to  June,  1893,  by  one  of  the  patients  of  the  j 

hospital,  accompanied  by  a  physician,  urging  certain  charjires 
as  to  conduct  of  Dr.  Higgins  affecting  his  conduct  as  surgeon. 
The  jury  may  have  thought  this  alone  sufficient  to  put  the 
chief  surgeon  on  inquiry,  during  his  monthly  visits,  and  thus 
enable  him  to  leam  whether  the  talk  as  to  Dr.  Higgins'  mis- 
conduct was  well  founded  or  not.    It  was  the  duty  of  those  ] 
in  charge  to  use  ordinary  care  in  seeing  that  only  competent  ] 
curgeons  were  kept  in  control  of  the  hospitals  of  the  com-  j 
pany.                                                                      ^  | 
Counsel  finally  contend  that,  even  if  malpractice  on  the  i 
part  of  Dr.  Higgins  and  failure  on  the  part  of  Dr.  More-  I 
house  to  remove  him  after  learning  of  his  inefficiency  are  I 
shown  by  the  evidence,  yet  appellant  is  not  liable,  for  the  i 
reason  that  it  is  shown  that  the  hospital  system  is  managed  | 
by  a  board  of  trustees,  consisting  of  "the  vice-president,  tb  > 
general  manager,  and  the  assistant  secretary  of  the  Wabash 
Bailroad  Company,"  all  general  officers  of  the  road,  and 
members  of  the  executive  department;  and  also  because  the 
funds  for  the  support  of  such  hospital  ^tem  are  made  up  of 
deductions  from  the  wages  of  the  employes  of  the  company, 
which  funds,  it  is  said,  are  confided  to  the  management  of 
said  trustees.     "We  think  that,  even  from  what  has  already  . 
appeared  from  the  record,  a  much  closer  relation  is  shown  | 
between  the  company  and  its  hospital  system  than  counsel  ' 
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would  bare  na  andentaDd.  From  the  moment  the  employe 
begins  work  until  his  treatment  in  the  hospital  on  account  of 
sickneas  or  accident,  the  hospital  department,  aa  we  think,  is 
shown  to  be  as  closely  connected  with  the  administration  and 
management  of  the  road  as  any  other  department  of  the  com- 
pany's  busineae.  Everything  is  superintended  and  directed 
by  the  company,  the  hospital  officers  acting  and  reporting 
precisely  as  officers  of  other  divisions  of  the  company's  affairs. 
The  publication  issued  by  the  company  and  entitled 
"Book  of  Rules.  Form  1399.  The  Wabash  Railroad  Com- 
pany. Hospital  Department  list  of  local  surgeons  and  in- 
struction issued  for  information  of  employes,"  is  quite  as 
much  a  part  of  the  machinery  of  government  used  by  the 
company  aa  any  other  document  put  iorth  by  its  authori^. 
Rule  one  of  this  book,  as  we  have  seen,  provides  for  deduc- 
tions from  the  employe's  wages  as  the  source  of  income  to 
support  thecompany  ho8pitale,and  to  care  for  sick  and  injured 
employes.  Rule  two  fixes  and  prescribes  the  rights  of  the 
aick  or  injured  employe  to  care  and  treatment  while  disabled. 
Rale  three  provides  for  blank  certificates  of  admission,  to  be 
placed  in  the  hands  of  foremen,  and  by  them  issued  to  such 
of  their  men  as  may  be  entitled  thereto.  Rule  three  provides- 
for  free  transportation  to  the  nearrst  hospital  of  employes 
holding  such  certificates.  Rule  four  provides  that  in  case  of 
necessily  the  sn^eon  of  the  nearest  hospital  may  arrange 
by  telegraph  for  such  transportation  without  a  oertificata 
Kule  five  provides  for  the  free  use  of  the  company's  t«le^^ph 
line.  Special  rule  one  requires  immediate  report  to  the  "chief 
officere  of  the  road  and  the  surgeon  in  charge  of  the  nearest 
hospital"  in  every  case  of  injury  to  an  employe.  Special 
rule  two  provides  that,  in  case  an  injured  employe  cannot  be 
moved  he  shall  be  placed  in  care  of  "the  nearest  local  agent,'^ 
and  that  "the  nearest  available  local  surgeon"  shall  be  sum- 
moned; except  that  in  case  there  be  absolute  necessity,  and 
then  "for  the  first  attention  only,"  the  nearest  competent  war- 
VOL.  I5S— » 
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geon  Bhall  be  secured  until  "the  IogbI  BUrgeou  can  reacli  the 
spot."  By  special  rule  three  proviaion  is  made  for  stretchera 
to  be  kept  at  the  statious  and  in  the  baggage  cars.  Special 
rule  four  requires  a  report  by  wire  to  the  hospital  surgeon  to 
be  sent  by  "the  conductor  in  charge  of  the  train  having  pa- 
tieata."  In  case  of  injury  by  wreck  to  a  number  of  passen- 
gers or  employes,  special  rule  five  provides  for  the  summon- 
ing of  the  local  surgeons  and  also  other  competent  surgeons, 
and,  besides,  for  notification  "by  wire  at  once  to  the  nearest 
hospital  and  the  chief  officers  of  the  road."  In  case  of  injury 
to  citizens,  trespassers,  and  others  not  employes  or  passen- 
gers, those  in  charge  are  required  by  special  rule  six  to  give 
notice  to  the  local  authorities,  and  also  to  "notify  by  wire 
the  general  claim  agent  at  St  Louis."  Such  injured  per- 
eons  are  not  to  be  sent  "to  company's  hospitals,"  and  no 
employe  is  to  incur  expenses  in  such  cases,  "except  for  snr- 
geon  for  first  attention  only,  without  B[>ecial  authority  from 
the  general  claim  agent."  Special  rule  seven  provides  that, 
in  case  of  death  of  passenger,  employe  or  others,  notice  is  to 
be  given  to  "the  chief  officers  of  the  road"  and  others 
named,  but  no  expenses  are  to  he  incurred  "until  first  spe- 
cially authorized  by  the  chief  surgeon  or  general  claim 
"agent." 

It  further  appears  from  the  evidence,  that  the  money 
exacted  from  the  employes  goes  into  the  company's  treas- 
ury, and  that  it  is  paid  out  again  in  quite  the  same  way  as 
in  case  of  any  other  department  of  the  Wabaah  Railroad 
Company.  The  accounts  of  the  hospital  department  are 
kept  and  the  bills  audited  by  the  general  auditor  of  the 
road,  and  the  bills  are  paid  by  the  general  treasurer.  The 
hospital  department  has  no  treasury  or  fiscal  officer  of  its 
own,  as  separate  or  apart  from  the  general  treasury  and 
auditing  departments  of  the  Wabash  Railroad  Company. 
Indeed  so  far  as  any  independence  of  control  of  the 
Wabash  Company  goes,  the  medical  department  cannot  be 
distinguished  from  any  of  the  other  great  departments  of 
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that  ^jBtcni.  There  is  do  n-ritten  contract  or  agreemeat 
of  anv  kind  between  the  hospital  department  of  the  oom- 
panj  and  the  company  itself.  AU  is  directed  by  the  gen- 
eral management  Outside  of  the  rules  preecribed  by  the 
cwnpanj,  there  ia  no  authority  for  any  action  of  the  depart- 
ment or  the  employes.  The  title  to  the  ground  apon  which 
the  Peru  hospital  is  located  is  held  by  the  vice-president,  gen- 
eral manager,  and  assistant  secretary  of  the  company,  as 
tmstcca  of  the  hospital  fund,  subject,  however,  to  the  order 
and  directiou  of  the  board  of  directors  of  the  Wabash  Bail- 
road  Company. 

The  evidence,  all  considered,'  shows  clearly  that  the  prop- 
erty of  the  medical  department,  quite  the  -same  aa  the  pn^ 
er^  of  any  other  department  of  the  road,  is  wholly  imder  the 
control  and  management  of  the  company;  and  that  although 
the  funds  for  ita  support  are  drawn  from  the  wages  of  the 
employes,  they  are  but  nominally  in  the  hands  of  the  trustees 
named,  and  are  so  held  by  them  merely  for  the  convenience 
and  advantage  of  the  company.  So  far  as  the  trustees  act 
In  relation  to  such  property,  they  act  as  officials  of  the  com- 
pany. The  company  undertook  to  care  for  its  disabled  em- 
ployes out  of  moneys  derived  from  their  own  monthly  wages, 
and  the  jilan  devised  for  the  hospital  department  has  been 
contrived  as  the  means  of  carrying  out  t^at  undertaking. 
Whatever  defects  may  be  found  in  the  plan  adopted,  or  in 
the  manner  in  which  it  has  been  conducted,  it  appears,  on  the 
whole,  to  be  a  wise  and  praiseworthy  undertaking.  It  would, 
however,  be  a  great  wrong  to  hold  that  the  obligation  to  com- 
ply with  the  duty  so  assumed  by  the  company  could  be 
lightly  thrust  aside  by  laying  it  upon  the  shoulders  of  the 
pfficials  who,  under  direction  of  the  company,  are  placed 
in  charge  of  the  several  hospitals  and  relief  system  estab* 
lished  by  the  company  itself.  Here,  as  in  Piitshurgh,  etc., 
R.  Co,  V.  Svllivan,  141  Ind.  93,  the  appellant  company,  hav- 
ing undertaken  to  provide  its  injured  and  sick  employes  with 
medical  aud  sui^ical  assistance,  was  bound  to  exercise  reason- 


133  SUPKEME  COURT  OF  INI^IANA, 

Wkbaiih  R.  Co.  v.  Kell«y. 

able  dili^nce  in  the  selection  and  retention  of  its  phyaicians 
and  other  attendants.  This  reasonable  diligence  included,  of 
course,  the  duty  to  supervise  the  work  of  ita  hospitals,  and  to 
discbarge  any  appointees  who,  although  reasonably  compe- 
tent at  the  time  of  their  appointment,  had,  on  account  of  the 
use  of  intoxicants  and  narcotics,  or  for  other  causes,  since  be- 
come incompetent  This  was  particularly  the  case  where  the 
incompetency  of  the  hospital  surgeon  had  become  notorious 
in  the  community,  so  that  the  appellant's  supervising  officials 
must  have,  or  at  least  ought  to  have,  known  it. 

The  ei'iticism  of  coimsel  in  regard  to  instructions  given 
and  refiised  and  those  modified  liy  the  court,  has  all,  as  we 
think,  been  sufficiently  considered  in  what  we  have  said  of 
the  contract  relation  of  appellant  and  appellee,  and  of  the 
hospital  system  aa  a  department  of  the  appellant  company. 
Having  found  no  available  error  in  the  record,  the  juAg- 
ment  Is  affirmed. 


On  Petition  fob 

Bakbb,  J. — Aq  cTctended  examination  of  the  record  con- 
firms the  conclusion  that  the  judgment  is  right.  Nothing 
needs  to  be  added  to  the  matters  covered  by  the  opinion.  Ap- 
pellant contends,  however,  that  there  is  reversible  error  in 
aseignmentB  not  passed  upon. 

The  testimony  concerning  the  conversation  with  Stem- 
berg,  mentioned  in  the  opinion,  is  objected  to.  In  view  of 
evidence  that  Sternberg  engaged  appellee  to  work  for  ap- 
pellant and  kept  his  time,  the  declaration'  was  made  when 
and  regarding  a  matter  in  which  Sternberg  stood  for  appel- 
lant.   Pennsylvania  Co.  v.  Nations^  111  Ind.  203. 

Parks  was  called  for  appellee  to  prove  that  the  reputation 
of  Dr.  Iliggins  for  sobriety  was  bad  in  Peru  and  along  the 
line  of  appellant's  road  among  the  employes.  This  was  com- 
petent only  for  the  purpose  of  brining  home  to  appellant 
noticeof  Hi^ins's  unfitness  to  remain  in  chai^  of  the  hos- 
pital.    On  croee-examination  appellant  sought  to  show  that 
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the  witDess's  knowledge  of  the  subject-matter  waa  limited 
to  one  branch  of  appellant's  road.  On  reexamination  witness 
stated  that  he  had  talked  with  two  men  on  the  main^line. 
Then  followed:  "You  say  Higgins  was  talked  about?  Ybb, 
sir.  You  may  Btate  whether  or  not  the  converaatioD  between 
you  and  the  two  men  related  to  securing  the  removal  of  Dp, 
Higgina  from  the  hoepitall  Yes,  sir,  it  did."  As  appellant 
had  refrained  from  asking  for  conversations,  it  would  not 
have  been  pemuaaible  for  appellee  to  bring  them  out  But 
no  convereatioQ  was  detailed.  The  reexamination  was  di^ 
rected  merely  to  showing  that  the  subject-matter  of  thti 
conversation  waa  supportive  of  the  direct  examination.  In 
conversations  of  this  nature  it  is  not  the  person's  "general 
reputation"  that  is  talked  of,  hut  rather  his  fitness,  hia  habits, 
his  characteiistica,  from  which  flows  hia  general  reputation. 
To  have  failed  to  elicit  that  the  subject  of  the  conversation 
with  the  main-line  men  related  to  matter  that  might  affect 
Higgina's  reputation  would  have  left  the  reexamination  ir- 
relevant 

Whitman  testified  to  Higgins's  treatment  of  bis  broken 
arm  on  September  25,  1893,  at  the  hospital.  Appellee  was 
under  Higgins's  care  from  August  5th  to  October  9th.  A 
third  amputation  of  appellee's  leg,  in  December,  1893,  was 
charged  in  the  complaint  to  be  due  to  Higgins's  neglect 
down  to  and  including  October  9th.  There  being  evidence 
in  support  of  the  charge,  the  testimony  of  Whitman  wa?  ad- 
miauhle  on  the  question  of  notice  to  appellant  of  Higgins's 
incompentency. 

Appellant  complains  of  the  form  of  numerous  interrog- 
atories on  the  ground  that  facts  are  assumed  therein.  Fifty 
or  more  were  submitted  by  each  party.  In  both  sets  ques- 
tions are  aaked  on  the  basis  of  facta  previously  embraced. 
This  method  seems  to  be  practically  unavoidable;  and 
the  court,  far  from  abusing  its  discretion  in  controlling 
the  interrogatories  to  be  submitted,  appears  to  have  been 
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careful  that  all  queBtiona  of  fact  ahoold  be  fairly  pre- 
sented. 

The  mliTiga  on  givinXi  refusiiig  and  modifying  instmc- 
tiona,  so  far  as  the  particular  case  was  ooncemed,  accord  with 
the  principles  laid  down  in  the  opinion.  Appellant  insists, 
however,  that  the  court  erred  in  refusing  its  fifty-fifth  re- 
quest :  "If  upon  any  material  fact  io  the  complaint  the  weight 
of  evidence  is  with  the  defendant  or  equally  balanced  bar 
tween  plaintiff  and  defendant,  then  in  such  case  such  fact 
ii  not  proved  by  the  preponderance  of  evidence  and  the  find- 
ing of  the  jury  as  to  such  fact  should  be  for  the  defendant*' 
If,  as  counsel  assert,  this  request  was  not  covered  by  any  in- 
struction ^ven  to  the  juiy,  the  omission  would  be  fatal.  Bat 
an  e::amination  of  the  record  discloses  that  the  court  in  its 
fifth  instruction  gave  the  very  charge  requested  by  appellant. 

Appellee  lost  his  foot  by  his  own  fault.  But  we  cannot 
say,  under  the  evidence,  that  for  the  suffering  and  injury 
consequent  upon  the  second  and  third  amputations  the  jury 
awarded  ezcesdve  damages.    Petition  overruled. 
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CmcAOO  AND  Eastern  Illinois  Railroad  CoMPAirr 

V.  The  State,  ex  rel.  William  A.  Eetcham, 

AttorreT'Gbneral. 

[No- 18,818.  med  Not.  1«,  1808.  Behauing  denied  Oot  8, 18M.  ] 
9rATVTsa.~Coiutruetiott.—Vrhan  the  legislature  eipremlj  statae  tha 
meaning  which  ii  to  be  given  to  a  term  used  in  an  act,  that  mean- 
ing must  be  given  to  auoh  term  as  ao  used.  pp.  1S8,  139. 
CoBPORATiONS. — Cojuolidation. — Arttelea  of  Ineorporation. — Stat- 
vtea. — Coiutrv^ion. — Railroadt. — Treating  the  aots  relative  to  th» 
incorporation  and  consolidation  of  corporationa  aa  in  pari  materia 
(Acts  1801,  pp.  Bt,  B93  and  Acts  1S05,  p.  25S)  the  tenn  "oorpontion" 
ie  to  be  ootutmed  aa  including  also  oonsolidationa  of  oorpoiations, 
and  BO  far  aa  oonoams  the  filing  of  articlee  of  Inoorporation,  aa 
provided  in  said  acta,  a  oonsolidatioa  of  two  or  toore  oorporatioaa 
is  to  be  treat«d  aa  aimpl^  a  corporation,  p.  139. 
Sun.  —  ArlU:U»  of  IneorporatUm.  —  CoMtAidaiion.  ~  PmaltUK. — 
Aatlroods.— The  act  of  1895  amending  the  acta  of  1891  rela- 
tive to  the  incorporation  and  consolidation  of  oorporationa  ttdda 
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nothmg  to  the  penaltj  Impoaed  ij  the  acts  of  18S1,  but  pioridw  a 
method  of  entoroiiig  the  ftetiMf  proTided  In  Uie  toniMr  ooto. 
pp.  140.  UJ. 

CoKFoaATiOHS.— CoMolfdaMoii.'-fflahrfM— TUIs  of  Aet.—RaOffiad*, 
—The  aot  of  1800  amending  the  aots  of  1801  niativs  to  the  tnoor- 
poiKtion  and  oonsolidationa  of  oorpoiationa  is  not  invalid  for  th« 
reaaoa  that  the  title  of  neitlier  aot  makes  an7  referenoa  to  aitiolas 
of  oonaolulations  or  to  ooniolidated  oorporatfons,  sinoe  a  omuoU-' 
dated  corporation  ia  regarded  limplf  aa  a  corporation,    p.  14X. 

CoNsnnmoifAL  'Lt.fi .—Statute:— TitU  of  .dct.— Artfols  4,  glO  of  the 
CMistitntion  requires  that  the  subjaot  of  an  act  ihall  be  ezpresaed 
in  the  title,  but  does  not  require  that  matters  oounectad  with  and 
growing  out  of  the  subject-matter  shall  be  expressed  in  the  title  of 
the  act.    p.  14t. 

STATuna  —  AtMndmenU.  —  CcMtttvUomU  Law. — Cbrporattoiis.  — ; 
itailnNuIa.— The  act  of  IBOS  amending  the  acts  of  1891  relatiTe  to. 
the  incorporation  and  consolidation  of  oorporatifins  ia  not  retror 
active,  since  such  ameodment  was  intended  merely  to  famish  a' 
leoiedr  for  the  enforcement  of  the  peiutlt7  of  the  acts  of  1891 ;  and' 
where  a  penalty  had  been  Incorred  under  the  acts  of  1801,  prior  t»' 
the  aroetidment  of  tSBS,  such  penaltT'  maj  be  enforced  under  the 
provision  of  the  sm«ndator7  aot.    pp.  lit,  US. 

3VDQia3m.-~FoTmtr  Adjudieatum. — Corporattons.— Jbilurs  toFOt 
Artida  at  InMrporation.—RaUroadt.—A.  suit  b^  the  State  against 
a  railroad  company  for  the  recovery  of  the  fee  provided  by  law  for: 
filing  artlclM  of  oonaoUdation,  on  the  theory  that  the  articles  had 
in  fact  been  filed  and  wrongfully  withdrawn,  In  which  the  oourt 
held  thsft  the  articles  had  not  been  filed,  and  that  the  fee  could  not' 
be  recovered,  does  not  amount  to  a  former  adjudioatioa  of  an 
action  brought  to  oompd  the  filing  of  such  articles  of  incorporation, 
and  for  tilte  noovery  of  suah  fee,  under  an  amendatory  aot  afford- 
ing a  remedy  for  the  enforoement  of  the  penal^  Incurred,  under 
the  amended  statute,  by  Itw  failure  to  file  suoh  artiolee  of  oon- . 
soUdaCion.    pp.  14S,  144. 

COKPORATiOMB. — InUrwtaU  ComnMrce.— Aailroad*.— The  fee  imposed' 
by  the  acta  of  1691  (Acta  1881,  pp.  64, 892)  as  amended  by  the  act  of 
1899  (Acts  ISes,  p.  2.^3)  for  filing  articles  of  IncorporatioD,  or  eon< 
•olidation  of  corporations,  ia  not  a  tax  upon  the  right  to  carry  <Hi 
the  business  of  Interstate  commerce,  but  is  a  tax  upon  the  right  to 
incorpotate.    pp.  Ii4^  US. 

From  the  Marion  Circuit  Court    Affirmed. 
W.  H.  Lyford  and  A.  C.  Harris,  for  appellant 
William  L.  Taylor,  Attorney-General,  William  A.  Ketch- 
am,  A.  G.  Smith  and  C.  A.  Korhly,  for  State. 
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HowABD,  J. — By  an  act  approved  March  4,  1891  (Acts 
1891,  p.  84,  §7Q31  Bums  1894),  it  -was  pTOvided,  amongst 
other  things,  that  the  Secretary  of  State  should  collect  from 
certain  corporations  certain  named  f^s,  for  the  benefit  of  the 
State,  aa  follows:  First,  for  filing  articles  of  incorporation; 
second,  for  filing  a  certificate  of  increase  of  capital  stock; 
and,  third,  for  filing  "the  articles  of  agreement,  or  a  certified 
copy  or  duplicate  thereof,  of  any  consolidation  of  corpora- 
tions having  s  capital  stock."  It  was  there  further  pro- 
vided that  "said  articles  of  agreement  of  consolidations  shall 
be  treated  as  the  articles  of  incorporation  of  the  new  con- 
solidated corporations  created  by  such  articles  of  agreements 
of  consolidation,"  and  that  the  fees  for  filing  such  agreements 
ehould  be  the  same  in  each  case  as  for  filing  articles  of  incor- 
poration "of  a  corporation  having  the  same'  amount  of  cap- 
ital stock  as  is  provided  for  by  the  articles  of  agreement  of 
consolidation  for  the  new  consolidated  corporation,  created 
by  any  such  articles  of  agreement  of  consolidation." 

By  another  act,  approved  March  9,  1891  (Acts  1891,  p. 
89S,  §8424  Bums  1894),  it  was  provided,  in  addition, 
"That  all  persona,  companies,  corporations  and  associations 
hereafter  desiring  to  incorporate  under  the  laws  of  the  State 
of  Indiana,  and  who  are  not  now  by  law  required  to  do  so, 
shall  be  and  are  hereby  required  to  file  with  the'  Secretary  of 
State  certified  copies  or  duplicates  of  their  articles  of  incor^ 
poration  or  association,  and  no  such  corporation  or  aasociation 
shall  be  deemed  and  held  to  he  legally  incorporated  until 
the  provisions  of  this  act  shall  have  been  complied  with." 

On  the  Tth  day  of  June,  1894,  the  appellant,  which  is  a 
consolidated  corporation,  formed  as  such  on  June  6,  1894, 
and  composed  of  an  Ulinois  and  an  Indiana  railroad  com- 
pany, appeared,  by  its  agent,  at  the  ofiice  of  the  Secretary  of 
State,  and  tendered  for  filing  its  articles  of  agreement  of  con- 
solidation; the  capital  stock  therein  fixed  being  in  the  sum  of 
$25,000,000.  On  receiving  information  that  the  fee  for 
filing  the  articles  was  $25,000  the  agent  withdrew  the 
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papers;  and  the  company  thereafter  declined  to  file  its  artioles 
of  agreement,  and  has  hitherto  failed  to  file  them. 

On  the  theory  that  the  agent  of  the  company  had  placed 
the  articles  of  agreement  in  the  hands  of  the  Secretary  of 
State  for  filing,  and  thereafter,  when  informed  of  the  amount 
of  the  fee,  had  wrongfully  withdrawn  them,  the  State,  alleg- 
ing in  effect  that  the  articles  had  been  filed,  brought  soit  for 
the  nnpaid  fee  of  $25,000.  This  case  waa  decided  against  the 
State,  it  being  found  and  held  by  the  court  that  the  papers 
were  not  in  fact  placed  on  file.  State  v.  Chicago,  etc.,  R.  Co., 
145  Ind.  229.  "The  refn&l  of  the  agent  to  pay  the  legal 
fee  demanded,"  aaid  the  court  in  that  case,  "prevented  the 
filing  of  the  document,  and  left  the  company  in  the  same 
condition  aa  though  the  transaction,  or  offer  to  file,  bad  not 
taken  place." 

Afterwards,  by  an  act  approved  March  11,  1895  (Acts 
1895,  p.  255,  §3001a,  Homer  1897),  §1  of  the  act  of  March 
9,  1891,  ntpra,  waa  amended  to  read  as  follows:  "All  per- 
sona, corporations,  companies  and  associations  desiring  to  in- 
corporate under  the  laws  of  the  State  of  Indiana,  or  deedring 
to  enter  into  any  agreement  of  consolidation  of  the  interests 
rights  and  powers  of  two  or  more  existing  corporations,  and 
who  are  not  now  by  law  required  to  do  so,  shall  be,  and  are, 
hereby  required  to  file  with  the  Secretary  of  State  certified 
copies  or  duplicates  of  their  articles  of  incorporation  or  as- 
sociation or  of  consolidation,  and  no  such  corporation,  or  as- 
sociation, or  consolidation  of  corporations  shall  be  deemed 
and  held  to  be  legally  incorporated  or  consolidated  until  the 
provisions  of  this  act  shall  have  been  complied  with,  and 
until  such  time  they  shall  have  no  right  or  authority  to  do 
husineas  'nithin  the  State  of  Indiana,  and  any  contract  made 
or  entered  into  by  or  with  them  under  any  pretended  cor- 
porate or  consolidated  name  shall  be  utterly  void.  In  case 
any  snch  pretended  corporation,  association  or  consolidation 
of  corporation  shall  do  or  attempt  to  do  any  business  within 
the  State  of  Indiana,  without  having  first  filed  its  articles  of 
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incorporation  or  consolidation,  or  copies  thereof  i 
Secretary  of  State,  and  having  paid  tlie  fee  therefor 
provided  bj  law,  the  State  shall,  in  addition  to  otiu 
dies  now  provided  by  law,  have  the  right  to  proceed 
such  pretended  corporation  or  consolidation  of  corf 
by  suit  in  any  court  of  competent  jurisdiction  for 
covery  of  any  fee  which  would  be  due  under  the  pi 
of  this  act,  the  same  as  if  their  articles  of  incorport 
consolidation  bad  been  filed  and  any  such  court  sh 
the  power  to  compel  the  filing  of  such  articles.  1 
visions  of  this  act  shall  also  apply*  to  all  corporatipna, 
tions  or  consolidated  companies  now  doing  busineae 
State,  and  which  have  heretofore  entered  into  articli 
corporation,  or  consolidation,  but  have  failed,  or  ref 
file  the  same,  or  copies  thereof,  as  required  by  thi 
March  9,  1891,  of  which  this  is  amendatory,  and  to 
fees  required  by  law." 

On  January  31,  1897,  the  State,  on  the  relatitx 
Attorney-General,  and  by  virtue  of  the  authority  g 
the  acta  of  March  4  and  March  9,  1891,  supra,  i 
also  the  aid  of  the  additional  remedy  conferred  by  tl 
1895,  supra, — began  this  action  to  require  the  appt 
file  its  said  articles  of  incorporation  and  consolidati 
to  pay  the  fee  prescribed  therefor,  and  asking  in  addit 
the  corporation  be  restrained  from  doing  bnsinees 
until  such  filing  and  payment  should  be  made.  Ji 
was  rendered  in  accordance  with  the  prayer  of  the  oo: 
and  this  appeal  followed. 

Counsel  for  appellant  first  nrge  the  insufficiency 
complaint.  Under  this  head  the  three  acts  of  March 
March  9, 1891,  and  March  11, 1895,  are  taken  up  sej 
and  it  is  argued  that  there  conld  be  no  right  of  reco 
against  appellant,  under  any  one  of  those  acta.  Tl 
ment  so  made  is  a  specious  one,  even  as  shown  in'ap 
n\vn  brief,  in  which  it  is  said,  citing  Doe  v.  A  valine,  i 
that;  "Where  two  or  more  laws  are  passed  at  differei 
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sod  all  relate  to  the  same  subject'inatter,  althoogb  one  may 
be  an  amendment  of  the  other,  or  may  even  repeal  the 
otber,  the?  muat  all  be  constmed  together,  and  tbe  ooort  ia 
not  at  liber^  to  presume  that  the  legislatiire  intended  to  give 
different  meanings  to  the  same  words  in  different  atatutee 
which  are  in  pari  materia."  To  this  may  be  added  that, 
where  the  legislatore  expressly  states  the  meaning  which  ia 
to  be  given  to  a  term  used  in  an  act,  that  meaning  must  be 
given  to  sach  term  as  so  used. 

In  considering  the  safBdency  of  the  complaint,  we  must 
therefore  construe  together,  and  not  separately,  the  three 
acts,  gupra,  upon  which  the  complaint  is  based.  In  the  third 
specification  of  §1  of  the  earliest  of  these  acts  (that  of  March 
4,  1891),  as  we  have  already  seen,  the  legislature  plainly 
expressed  its  intention  that,  for  the  pniposes  of  filing  and 
collection  of  fees  therefor,  "articles  of  agreement  of  consol- 
idation shall  be  treated  as  tbe  articles  of  incorporation  of  the 
new  consolidated  corporations,"  and  that  fees  for  filing  such 
articles  of  consolidation  shall  be  the  same  as  for  filing  the 
articles  of  a  corporation  baring  the  same  amount  of  capital 
stock  "a«  is  provided  for  by  the  articles  of  agreement  of  con- 
solidation for  the  new  consolidated  corporation."  Acts  1891, 
p.  84.  Words  could  hardly  be  clearer  to  show  that  in  all  three 
of  the  acts,  which  must  be  treated  as  in  part  materia,  the 
term  "corporation"  is  to  be  construed  as  including  also  con- 
solidation of  corporations,  and  that  a  consolidation  is  but  a 
new  corporation  formed  out  of  two  or  more  prcPxii^ling  cor- 
porations. All  therefore  which  is  so  learnedly  enid  by  coun- 
sel as  to  the  distinctioD  between  corporations  and  cousoHda- 
tions  of  corporations  is  of  no  effect  hero.  So  far  aa  concerns 
the  filing  of  articles  provided  for  in  the  acts  under  consid- 
eration, a  consolidation  of  two  or  more  evaporations  is  to  be 
treated  aa  simply  a  ctH^oradon. 

In  this  connection  may  also  be  noticed  the  very  incon- 
astent  contention  that  appellant  is  not  in  fact  a  consolidated 
c(»^ration,  but  that  tbe  Indiana  corporation,  the  Coal  Kail- 
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way  Company,  hae  been  merely  merged  into  the  lUinoiB  cor- 
poration, the  appellant  railroad  company.  ThiB  is  evidently 
an  afterthought,  and  quite  out  of  harmony  with  the  form 
and  substance  of  the  articles  themselvee,  whose  very  lan- 
guage shows  them  to  be  a  plain,  ordinary  and  unambignooa 
agreement  of  consolidation.  Averments  in  appellant's  an- 
swer are  to  the  same  effect,  notwithstanding  the  use  of  the 
word  merger:  "It  was  deemed  proper  and  lawful,  and  it  was 
proper  and  lawful,  that  the  legal  title  of  all  the  property  of 
said  Chicago  &  Indiana  Coal  Railway  Company  should  be 
vested  in  this  defendant  by  the  formal  consolidation  of  said 
companies,  and  the  merging  of  the  property,  rights,  and 
franchises  of  the  said  Chicago  and  'Indiana  Coal  Kailway 
Company  into  and  vitli  the  property,  rights,  and  franchises 
of  the  defendant,  which  consolidation  and  merger  were  duly 
authorized  by  the  laws  of  the  states  of  Indiana  and  Illinois, 
wherefore,  on  the  6th  day  of  June,  1894,  said  companies 
entered  into  formal  articlee  of  consolidation."  That  the  new 
corporation  should  take  the  name  of  one  of  the  constituent 
corporationa  out  of  which  it  was  formed  is,  of  course,  im- 
-material.  So  also  is  the  circumstance  that  the  legislature, 
in  the  act  of  1895,  tupra,  proceet^  to  elaborate  the  lan- 
guage that  had  been  used  in  the  act  of  March  9,  1891.  We 
have  seen  that,  so  far  as  concerns  the  requirements  of  all  the 
acts  referred  to,  a  consolidation  is  to  be  regarded  as  a  cor- 
poration. That  theact  of  1995  emphasizes  this  conclusion 
goes  only  to  show  that  such  was  the  original  l^islative  in-  ' 
tent. 

The  purpose  of  the  act  of  1895  was  not  to  impose  any 
additional  obligation  upon  any  corporation  or  coosoUdation 
of  corporations,  but  only  to  furnish  the  State  with  a  remedy 
for  the  enforcement  of  the  obligation  already  imposed  by  the 
acts  of  1891.  By  the  act  of  March  9,  1891,  all  corporations, 
whether  simple  or  consolidated,  were  "required  to  file  with 
the  Secretary  of  State  certified  copies  or  duplicates  of  Ihcir 
articles  of  incorporation  or  association."    The  full  penalty  for 
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failtire  so  to  file  encb  articles  was  also  imposed  in  said  act  of 
1891,  where  it  was  further  declared  that  "no  such  corpwation 
or  association  shall  be  deemed  and  held  to  be  legally  incor- 
porated until  the  provisions  of  this  act  shall  hare  been  com- 
plied with."  To  these  penalty  words  the  act  of  1895  added 
the  foUowing:  "And  until  such  time  they  shall  have  no 
right  or  authority  to  do  business  within  the  State  of  Indiana 
and  auy  contract  made  or  entered  into,  by  or  with  them 
under  any  pretended  corporate  or  consolidated  name  shall 
be  utterly  void."  It  needs  no  argument  to  show  that  these 
words  of  the  act  of  1895  added  nothing  to  the  penalty  im- 
posed by  the  act  of  1891.  The  words  added  served  only  to 
elaborate,  emphasize,  and  explain.  If  the  corporation  oould 
not  be  deemed  legally  incorporated  or  consolidated  until  it 
had  complied  with  the  provisions  of  the  act,  it  is  plain  that 
until  it  had  so  complied  with  such  provisions  it  could  hare  no 
right  t9  do  business  within  the  State,  and  any  contract  en- 
tered into  under  its  pretended  corporate  name  must  be  void. 
The  means  of  enforcing  the  penalty,  however,  and  of  com- 
pelling the  delinquent  to  comply  with  the  law,  were  not 
given  in  either  of  the  acts  of  1891.  To  give  such  remedy  was 
the  purpose  of  the  act  of  1895.  It  was  therefore  pro- 
vided in  that  act  that  "in  case  any  such  pretended  corpora- 
tion, associaBoD,  or  consolidation  of  corporations  shall  do  or 
attempt  to  do  any  business  within  the  State  of  Indiana,  with- 
out having  first  filed  its  articles  of  incorporation  or  consoli- 
dation, or  copies  thereof,  with  the  Secretary  of  State,  and 
having  paid  the  fee  therefor,  as  now  provided  'by  law,  ^e 
State  shall,  in  addition  to  other  remedies  now  provided  by 
law,  have  the  right  to  proceed  against  such  pretended  cor- 
poration or  consolidation  of  corporations  by  suit  in  any  court 
of  competent  jurisdiction  for  the  recovery  of  any  fee  which 
would  be  due  under  the  provisions  of  this  act,  the  same  as 
if  their  articles  of  incorporation  or  consolidation  had  been 
filed  and  any  such  court  shall  have  the  power  to  compel  the 
filing  of  such  artidee."    This  provi^on  gave  ample  warrant 
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have  seen,  however,  that  there  ia  no  additional  penalty  im- 
posed by  the  act  of  1895.  That  act,  while  elabOTating  and 
explaining  provisions  of  the  act  of  March  9,  1891,  was  in- 
tended merely  to  give  to  the  State  a  remedy  for  the  enforce- 
ment of  the  penalty  incurred  under  the  two  acts  of  1891. 
Appellant'?  failure  to  file  its  Rrticles  of  consolidation  oc- 
curred after  the  acts  of  1891  went  into  force.  The  act  of 
1895  did  not  fix  or  attempt  to  £^  any  penalty  for  such  failure 
of  appellant  to  obey  the  law.  That  penalty  bad  already  been 
incurred,  and  the  act  of  1895  merely  furnished  the  means  for 
its  enforcement.  The  act  of  1895  consequently  does  not 
violate  the  obligation  of  contracts,  does  not  deprive  appellant 
of  ita  property  without  due  process  of  law,  does  not  deprive  it 
of  the  equal  protection  of  the  law,  and  does  not  interfere  with 
vested  rights. 

Counsel  for  appellant  next  urge  the  plea  of  former  adjadi' 
cation,  insisting  that  the  matters  here  in  issue  were  deter- 
mined against  the  State  in  the  former  action.  State  v.  Chi- 
cago, etc.,  R.  Co.,  145  Ind.  329.  But  in  tliat  case  the  State 
sued  for  the  fee  provided  for  filing  the  articles  of  consolida- 
tion, on  the  theory  that  the  articles  had  in  effect  been  filed, 
and  then  wrongfully  withdrawn.  The  court,  however,  found 
that  the  articles  had  not  been  filed,  and  hence  that  the  fee 
could  not  be  recovered.  Will  it  be  said  that,  if  the  company 
afterwards  filed  the  articles,  no  fee  could  be  recovered,  or 
that,  if  the  law  afterwards  aHorded  a  remedy  for  compelling 
their  filing,  the  fee  could  not  be  recovered?  Before  the  pl^a 
of  former  adjudication  can  be  invoked,  it  must  appear,  not 
only  that  the  thing  demanded  in  the  present  action  is  the 
same  as  that  demanded  in  the  former  action,  and  that  it  is 
between  the  same  parties,  or  their  privies,  and  was  found  for 
one  of  them  against  the  other  in  the  same  quality,  or  suing 
in  the  same  right,  but  it  must  also  appear  that  the  cause  of 
action  is  the  same.  Kilts  v.  Willaon,  140  Ind.  604,  and  au- 
thorities there  cited.  Becaiise  it  may  l>e  determined  that 
one  has  not  a  right  to  recover,  it  does  not  follow  that  he  may 


J,.v; 


144  SUPREME  COUET  OP  INDIANA, 

Chicago,  eto.,  B.  Co.  v.  Stete,  ex  rd. 

not  afterwards  recover,  on  acqniriDg  new  rights  or  titles. 
An  adjudication,  aajs  Judge  Van  Fleet,  "simply  determines 
which  party  had  the  right  or  title  at  the  time  the  suit  was 
commenced,  or,  at  furthest,  at  the  time  of  the  final  judg- 
ment; thus  not  preventing  either  party  from  asserting  any 
right  or  title  which  he  may  afterwards  acquire."  Former 
Adjudication,  §145,  and  following,  and  cases  there  cited. 

The  action  in  the  case  at  har  ia  not  the  same  as  in  the 
former  case.  There  it  was  to  reeover  a  fee  for  filing  articles 
of  incorporation  or  consolidation.  Here  it  is  to  compel  the 
filing  of  such  articles,  and  to  restrain  the  company  from  act- 
ing as  a  corporation  until  the  articles  are  filed,  and  the  fee 
therefor  paid.  The  issue  here  tried  could  not  be  considered 
in  the  former  action,  for  the  reason  that  the  State  had  not 
then  acquired  the  right  to  bring  the  action  here  instituted. 
Only  matters  within  the  issues  are  barred.  See  numerous 
illustrations  in  Van  Fleet's  Former  Adj.,  cited'above.  It  is 
quite  beside  the  question  to  say  that,  because  the  State 
might  have  instituted  some  other  suit  at  the  time  the  fcomer 
action  was  brought,  it  therefore  follows  that  the  action 
actually  brought  was  an  adjudication  of  the  matters  at  issue 
in  the  present  action.  The  question  ia,  rather,  whether  the 
relief  sought  In  the  present  action  could  have  been  had  in  the 
former,  and  not  whether  mandamus  or  some  other  remedy 
might  then  have  been  resorted  to.  In  so  far  as  the  State  vn  - 
without  power  to  institute  the  present  suit  until  after  a^i- 
thority  to  do  so  was  given  by  the  act  of  1895,  the  question 
presented  is  much  like  that  in  case  of  a  suit  prematnrely 
brought,  which  is  no  bar  to  a  subsequent  suit  brought  in  duo 
time.  See  Atheam  v.  Brannan,  8  Blackf.  440;  Duncan  v. 
Holcomh,  26  Ind.  378;  Wilson  v.  Fatout,  42  Ind.  52j 
Boberlt  v.  Norria,  67  Ind.  386;  Orijfin  v.  Wallace,  66  Ind. 
410;  Eitaon  y.  HiOdbold,  95  Ind.  136;  MiUer  v.  Maniee, 
6  Hill  {K.  T.)  114. 

The  contention  that  the  fee  imposed  by  the  acts  under 
conmderation  is  a  tax  on  interstate  commerce,  and  therefore 
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roid,  is  of  little  merit.  The  fee  is  not  a  tax  upon  the  right  to 
carry  on  the  busineaa  of  interstate  commerce,  but  a  tax  upon 
the  right  to  incorporate.  The  State  is  not  required  to  au- 
thorize the  formation  of  a  corporation,  or  the  consolidation  of 
two  or  more  corporations;  and,  if  it  does  give  authority  to 
form  such  corporations  or  consolidations,  it  may  impose  such 
conditions  aa  it  sees  fit.  The  tax  is  on  the  right  to  exist  as  a 
corporation,  and  not  on  the  buainess  done  by  the  corporation. 
In  6  Thompson  Corp.  §8120,  the  author  says:  "There  ap- 
pears to  be  no  essential  distinction  between  a  tax  upon  fran- 
chises, when  applied  to  a  domestic,  and  to  a  foreign  corpora- 
tion. A  franchise  tax,  when  applied  to  a  domestic  corpora- 
tion, is  a  tax  upon  the  right  of  a  corporation  to  exercise  the 
privilege  conferred  upon  it,  and  is  noi  a  properly  tax.  *  *  * 
The  manner  in  which  the  value  of  its  franchise  shall  be  as- 
sessed, and  the  rate  of  tazatioo  applied  thereto,  are  mattera- 
of  legislative  discretion,  subject  to  the  restrictions  of  the 
domestic  constitution;  and  no  question  in  respect  of  such  a 
tax  arises  under  the  federal  constitution."  And  in  Ashley  v. 
Ryan,  153  F.  S.  486,  the  court  said:  "A  state,  in  granting  a 
corporate  privilege  to  its  own  citizens,  or,  what  is  equivalent 
thereto,  in  permitting  a  foreign  corporation  to  become  one  of 
the  constituent  elements  of  a  conaolidated  corporation,  or- 
ganized under  its  laws,  may  impose  such  conditions  as  it 
deems  proper,  and  the  acceptance  of  the  franchise  in  either 
case  implies  a  submission  to  the  conditions  without  which  tha 
franchise  could  not  have  been  obtained."  Finding  no  error,, 
the  judgment  is  affirmed. 

It  is  ordered  by  the  court  that  this  opinion  be  certified 
down  at  once. 
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Ellison  et,  al.  v.  Bbanstratoe. 

060.  Filed  July  7,  1699.  B«bearing  dented  Oct  4. 1899.] 
TiOJfe.—£kteeuti<m  of  D«ed  bg  ViM-President.—VnIeee  others 
oTJded  by  rtatate,  by  the  obarter  of  the  oorporation,  or  its 
i,  the  deed  of  ft  oorporation  may  be  executed  aa  well  by  its 
9sident  as  by  its  president,  and  when  so  execnted.  with  other 
rj  formalities,  it  will  be  presumed  that  the  vioe-president 
bhority  to  act  on  behalf  of  the  oorporalion.  p.  US. 
'reawnptvyn  at  to  Aathority  of  Secretary  to  Affix  Seai. — The 
[y  of  a  corporation  is  the  proper  custodian  of  the  coriwrate 
id  when  he  affixes  it  to  a  deed  or  other  instrument,  the  pre- 
m  is  that  he  did  so  rightfully  by  the  direotion  of  the  oor- 
n.    p.  W. 

teeord  of  Deed.~Deaeriptvm  of  Corporate  Seal.— The  record 
9d  piuporting  to  be  the  deed  of  a  corporation,  and  executied 
wrded  more  than  forty  years  ago,  showa  that  there  was  a 
cm  the  instrument  but  does  not  describe  it  as  the  seal  of  tha 
ktion.  The  testatum  clause  of  the  deed  states  that  the  com- 
id  caused  their  corporate  seal  to  be  affixed,  and  the  oeriafi- 
!  acknowledgment  sets  forth  that  the  seal  was  affixed  bj 
ty  of  the  board  of  directors.  Held,  that  the  record  suffl- 
shows  that  the  seal  by  whioh  the  deed  was  attested  was  the 
tte  seal.    p.  14S. 

Hxeeution  bg  Attarrteg  in  Fact. — HustMind  and  Wife. — Where 
uid  and  wife  execute  a  power  of  attorney  to  sell  the  real 
)f  the  wife,  but  the  manner  of  the  conveyanoe  to  be  executed 
attorney  was  not  prescribed,  a  deed  executed  by  such  attor- 
pnrsuanee  of  the  power  thus  granted  him  conTeya  the  title 
wife,  although  the  attorney  in  fact  failed  to  insert  in  the 
ud  subaoribe  thereto,  the  name  of  the  husband ;  it  being 
nt  thai  the  attorney  intended  to  execute  the  power  fully  and 
ally,  and  the  purchase- money  was  received  and  retained  b^ 
iband  and  wife.    ^.  1S0-16S. 

^Uertpaney  Bettoeeit  Deed  and  Rscord.— Client  Bound  hg 
idye  of  Attorney. — Discrepancies  between  a  deed  from  N. 
3  record  thereof  wilt  not  avail  subsequent  porohasers  from 
en  one  of  the  purchasers,  who  was  also  the  attorney  for  the 
lurchaser,  was  shown  the  deed  before  purchasing,  p.  ISS. 
E. — Jfap. — A  new  map  made  by  a  drainage  company,  and 
on  file  in  the  county  auditor's  office,  is  not  admissible  in  evi- 
igainst  one  who  does  not  derive  title  through  soch  company^ 
:.  156. 
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Etidkno.— Failure  to  Introdvet  ISapa  Befemd  to  by  Witneiaet.— 
Testiiaony  of  witnesaea  ouuiot  be  strioken  out  becknea  the  part; 
introdDoing  it  failed  to  introduce  mape  referred  to  bjr  such  wit- 
nowofl,  and  which  would  hsve  rendered  the  teetinumy  more  easilf 
nnderstood.    j).  166. 

Sajb.— Z>«cIaratM>tu  of  County  Sutveyor  Contradieting  Survey.  —A 
declar&tioD  of  tha  ooiintj  eurreror  oontradioti&g  his  official  eorrey 
is  not  admissible  in  eTidence.    p.  1B6. 

Sakr.^Lm  Pendens  Record. — Tha  lit  pendent  record  is  properly  ad- 
mitted as  eridence  showioK  redemption  of  certain  lands  from  a 
judicial  sale.    p.  166. 

Sake.  —Introdiu^ion  of  Evidence  After  R^ftittai.—DtaereHon  of  Court. 
—The  refusal  of  the  trial  court  to  permit  the  adverse  party,  after 
the  rebuttal,  to  introduce  further  eridence  on  a  subject  which  bad 
boMi  presented  on  both  sidea  is  not  an  abuse  of  the  oourt's  diaoretion. 
p.  167. 

JtmomifT.  —  Amount  of  Damaget.  —  Computation  by  Court  from 
Special  Vtrdiet. — The  computation  and  inaertioa  by  the  court  of 
the  amount  of  damagee  to  which  plaintiff  is  entitled  under  the 
special  verdict,  made  during  the  term  at  which  the  Terdiot  was 
returned,  is  proper,    p.  1S8. 

From  the  Wells  Circuit  Court.    Affirmed. 
T.  E.  EUison,  for  appellants.  . 

Soberi  Lowry  and  Breen  &  Morris,  for  appellee. 

DowLTSo,  J. — Action  by  the  appellee  against  the  appel- 
lants to  recover  the  possession  of  real  estate  and  to  quiet  the 
title  thereto.  The  complaint  contained  two  paragraphs. 
There  was  a  trial  by  a  jury,  a  special  verdict,  and  a  judgment 
for  appellee. 

The  errors  discussed  are,  the  overmling  of  the  motion  for 
a  new  trial,  the  rulings  of  the  court  in  relation  to  the  fonn 
of  the  judgment,  and  the  renditiMi  of  judgment  against  the 
appellants. 

It  is  insisted  that  the  court  erred  in  admitting  in  evidence 
a  deed  purporting  to  be  executed  by  the  Lake  Erie,  Wabash, 
and  St.  Louis  Kailroad  Company.  The  objections  made  to 
this  instroment  were,  that  it  appeared  to  have  been  executed 
by  the  vice-president  of  the  company,  instead  of  the  presi- 
dent; that  in  such  case  the  authority  of  the  vi<-e!-preaident  to 
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execute  the  inBtrument  mii9t  be  shoivn;  and  that  thia  deed 
was  not  executed  iu  the  mauner  required  by  law. 

In  our  opinion,  none  of  the  objections  is  well  founded. 
Unless  otherwise  provided,  by  statute,  the  charter  of  the  cor- 
poration, or  its  by-lawa,  the  deed  of  a  corporation  may  be 
executed  as  well  by  its  vice-president  as  by  its  president,  and 
when  so  executed,  with  other  necessary  formalities,  it  will 
be  presumed  that  the  ^ice-president  had  authority  to  act  on 
behalf  of  the  corporation.  Smith  v.  Smith,  62  111.  493: 
Colman  v.  West  Virginia  Oil,  etc.,  Co.,  25  W.  Ta.  148 
Lewis  V.  AUtemarh,  etc.,  R.  Co.,  95  N.  C.  179;  Shaifer  v, 
Hahn,  111  N.  C.  1,  15  S.  E.  1033;  Sawyer  v.  Cox,  68  HI. 
130;  Bowers  v.  Hechtman,  45  Minn.  238,  47  N.  W.  792 
Ballard  v.  Carmichad,  83  Texas,  355,  18  S.  W.  734. 

In  the  case  before  us,  the  deed  purported  to  be  eicecuted 
by  the  corporation,  and  to  be  attested  by  its  seal.  Its  formal 
parts  were  as  felloe's:  "The  Lake  Erie,  Wabash,  and  St. 
Louis  Kailroad  Company,  convey  and  warrant  to  Enoa  Pom- 
■  eroy,  of  etc.,  *  *  *  the  lauds  and  premises  situate 
in  the  county  of  Allen,  in  the  State  of  Indiana,  described  as 
follows,  to  wit:     *     *     * 

"In  witness  hereof  the  said  Lake  Erie,  "Wabash,  and  St. 
Louis  Railroad  Company,  have  caused  their  corporate  seal 
to  he  hereunto  affixed,  and  these  presents  to  be  signed  by 
their  vice-president,  this  25th  day  of  January,  A,  D.  1855. 

"Signed,  sealed,  and  delivered,  in  presence  of  (the  word 
'second'  on  l7th  line  written  on,  erased  before  deliveryV 
Jno.  M.  Drummond,  Secy.;  I.  C.  Colton,  Vice-President  L. 
E.  W.  &  St.  Louis  R.  R.  Co."  (Seal.) 

The  deed  was  duly  acknowledged  by  Isaac  C.  Colton  in 
his  official  capacity  as  the  vice-president  of  the  railroad  com- 
pany, for  and  on  the  behalf  of  the  company,  and  his  affidavit 
that  the  seal  of  the  company  was  affixed  by  the  authority  of 
the  directors,  was  incorporated  in  the  acknowledgment. 

In  a  recent  work  on  corporations  it  is  said:  "A  very  ex- 
tensive principle  in  the  law  of  corporations,  applicable  to 
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every  kincl  of  written  coDtract  executed  oatenaibly  hy  &b 
corporation,  and  to  every  kind  of  act  done  bv  its  officers  in 
its  behalf,  is  that,  where  the  officer  or  agent  is  the  appropriate 
officer  or  agent  to  execute  a  contract,  or  to  do  an  act  of  a 
particular  kind,  is  behalf  of  the  corporation,  the  law  pre- 
sumea  a  precedent  authorization,  regularly  and  rightfoUy 
made,  and  it  is  not  necessary  to  produce  evidence  of  audi 
authority  from  the  records  of  the  corporation.  Under  the 
operation  of  this  principle,  a  deed  or  mortgage,  pur[M)rting 
to  have  been  executed  by  a  corporation,  which  ia  signed  and 
acknowledged  in  its  behalf  by  its  president  and  secretary, 
will  be  presumed  to  have  been  executed  by  its  authority." 
Thompson  on  Corp.,  §5029.  See,  also,  Nat.  Stale  Bank  v. 
Vigo,  etc.,  Bank,  141  Ind.  352;  Qorder  v.  Plattamoutk,  etc., 
Co.,  36  Neb.  548,  54  N.  W.  830;  New  England,  etc.,  Co. 
V.  Farmington,  etc.,  Co.,  84  Me.  284,  24  Atl.  848;  Eureka, 
etc.,  Works  v.  Bresnahan,  60  Mich.  332,  27  N.  W.  524; 
Malone  v.  Crescent  City,  etc.,  Co.,  77  Cal.  38,  18  Pac.  868; 
Means  v.  Swormstedt,  32  Ind.  87,  2  Am.  Rep.  330;  Pearas 
v.  Welbomy  42  Ind.  331;-I>eTlin  on  Deeds,  §343,  and  note. 

The  secretary  of  a  corporation  ie  the  proper  custodian  of 
the  corporate  seal,  and  when  he  affixes  it  to  a  deed  or  other 
instrument,  the  presumption  is  that  he  did  it  by  the  direction 
of  the  corporation;  and  it  devolves  upon  those  who  dispute 
the  validity  of  the  instrument  to  prove  that  he  acted  without 
attthority.  Tt  is  also  presumed  that  the  seal  of  the  corpora- 
tion -was  rightfully  affixed  to  any  deed  or  instrument  on 
which  it  appears.  Evans  v.  Lee,  11  Kev.  194;  Bowers  v. 
Bechiman,  45  Minn.  238,  47  N.  W.  792;  Thompson  on 
Corp.,  §5106,  and  cases  cited  in  note  6. 

It  is  said  in  Kelly  v.  Calhoun,  95  U.  S.  710,  in  speakin;; 
of  a  deed  executed  by  a  railroad  company  to  which  objection 
was  made;  "Instrmnents  like  this  should  be  construed,  if  it 
can  he  reasonably  done,  ut  res  magis  valeat  quam  pereat. 
It  should  be  the  aim  of  courts,  in  cases  like  this,  to  preserve 
and  not  to  destroy.     Sir  Matthew  Hale  aaid  they  should  be 
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:r  agent,  but  the  name  of  the  husband,  Lathrop 
,  was  not  inserted  in,  or  subscribed  to  the  deed 
!nt,  as  it  should  have  been.    It  should  be  observed 

was  nothing  in  the  power  of  attorney  prescribing 
)r  manner  of  the  conveyance  to  be  executed  by  the 

is  evident  that  there  was  here  an  imperfect  execu- 
wwer. 

State  a  married  woman  could  convey  or  encumber 
only  by  deed  in  which  her  husband  joined.  Her 
leed  was  absolutely  void.     Baxter  v.  Bodkin,  S5 

Stevem  v.  Parish,  29  Ind.  260;  CooJc  v.  Waliing, 
>,  2  L.  R  A.  769. 

WOT  of  a  married  woman  to  alienate  her  s^arate 
)  being  of  statutory  origin,  and  in  derogation  of 
on  law  which  deprived  her  of  all  control  over  her 
as  been  held  that  unless  the  statute  is  strictly  pur- 
ittempted  execution  of  the  statutory  power  to  alien 
\iaHin  v.  Dwelly,  6  Wend.  9,  21  Am.  Dec.  245; 
Hlliarm,  10  Ohio,  305,  36  Am.  Dec.  87;  Bressler 

61   n.   427;  Baxter  v.  Bodkin,   25   Ind.    172; 

Parish,  29  Ind.  260. 
imilar  grounds,  courts  in  many  cases  have  declined 

mistakes  in  deeds  executed  by  married  women, 
!  more  recent  decisions  a  strong  tendency  is  man- 

apply  to  cases  of  this  character  the  enlightened 

of  equity  jurisprudence,  and  where  the  intent  of 
I  is  evident,  and  the  right  clear,  to  decree  the  neces- 
[nation  of  the  defective  instrument,  or  to  treat  it  as 

lins  V.  Comwell,  131  Ind.  20,  the  name  of  the 
vas  omitted  from  the  conveying  clause  of  a  mort- 
1  the  lands  of  his  wife.  It  was  held  that  the  mort- 
fht  have  the  mortgage  reformed. 
ish  v.  Camplin,  139  Ind.  1,  the  names  of  both  hus- 
wife were  left  out  of  the  granting  clause  of  the 
^formation  was  decreed. 
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In  Travellers  Ins.  Co.  v.  Noland,  97  lad.  217,  the  namd 
of  the  wife  was  omitted  in  the  granting  clause.  The  court 
held  the  deed  valid,  and  directed  that  the  omission  he  sup- 
plied. 

So,  too,  it  has  been  held  in  this  State,  that  mistakes  in  the 
description  of  land  intended  to  be  conveyed  bj  married 
women  may  be  corrected.  Dunn  v.  Touaey,  80  Ind.  288; 
Carper  t.  Hunger,  62  Ind.  481;  Styers  v.  Bobbins,  76  Ind. 
547;  Hamar  v.  Medsher,  60  Ind.  413. 

In  the  present  case  no  mistake  was  nude  by  the  married 
woman  or  by  her  husband,  and  the  instrument  executed  by 
them  conformed  strictly  to  the  requirements  of  the  law. 
The  defect,  if  any  exists,  is  in  the  execution  of  the  power 
by  the  donee,  and  consists,  only,  in  the  (Knission  of  the  name 
of  the  bnaband,  Latbrop  Brockway,  in  the  deed  executed  by 
Henty  P.  Norton,  the  agent  and  attorney  under  the  power. 
This  deed  was  executed  and  acknowledged  in  the  state  of 
New  York.  It  may  well  be  supposed  that  the  agent  and 
attorney  who  executed  the  instrument,  was  ignorant  of  the 
law  of  Indiana,  which  required  the  husband  to  join  in  a  deed 
of  the  lands  of  the  wife,  and  supposed  the  deed  to  be  well 
executed  by  him  in  the  name  of  the  wife  alone. 

Ignorance  of  foreign  law  is  generally  deemed  to  be  igno- 
rance of  fact,  because  no  person  is  presumed  to  know  the 
foreign  law,  and  it  must  be  proved  as  a  fact.  Story's  Eq. 
JurL,  §140  (9th  ed.),  and  cases  cited  in  note  3. 

Some  of  the  general  principles  applicable  to  the  imperfect 
execution  of  powers  are  these:  Relief  by  way  of  reformation 
or  correction  will  be  granted  where  an  attempt  is  made  to 
execute  the  power,  but  there  is  a  defect  in  the  mode  of  execu- 
tion,— as  where  the  power  ought  to  be  executed  by  deed,  but 
is  executed  by  will;  or  where  the  instrument  is  required  to  be 
attested  by  three  witnesses,  but  is  attested  by  two.  It  is  said 
that  if  a  testamentary  instrument  was  required  by  the  power 
to  be  executed  and  attested  in  a  particular  form,  yet  an  instru- 
ment testamentary  in  the  execution  of  the  power,  wanting 
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wholly  the  forms  of  signature  and  attestation,  would  have 
been  a  good  execution  in  equit?  for  a  favored  object.  If  the 
instrumeot  was  of  the  character  required,  and  there  was  a 
clear  intention  that  it  should  operate  as  an  appointment, 
eqtiity,  in  favor  of  certain  objects,  supplied  all  defects  in  the 
form  of  the  instrument.  Even  where  the  subject  of  the 
power  was  real  estate,  this  relief  was  afforded  as  well  where 
the  defective  instrument  was  a  will,  as  where  it  was  an  act 
inter  vivos. 

Where  the  donee's  execution  of  the  power  entrusted  to 
him  is  defective  because  of  his  failure  to  conform  to  the 
directions  of  the  donor  in  the  instrument  creating  the  power^ 
a  court  of  equity  will  interpose  in  favor  of  the  parties  to 
whom  the  person  entrusted  with  the  execution  of  the  power 
is  under  a  moral  or  legal  obligation  to  provide  by  the  exe- 
cution of  the  same,  unless  such  action  on  the  part  of  the 
court  would  be  inequitable  to  other  persons,  or  is  repelled 
by  some  counter  equity. 

Where  a  party  undertakes  to  execute  a  power,  but  throng 
mistake,  ignorance,  and  the  like,  does  it  imperfectly,  equitrf 
will  interpose  for  the  purpose  of  carrying  into  effect  his  in- 
tention, and  in  aid  of  those  who  are  peculiarly  within  its 
protective  favor.  Sugden  on  Powers,  (Srd  Am.  ed.)  Ill; 
Story's  Eq,  Juri.,.  (9th  ed.)  §§97,  98;  Wadibura  on  Keal 
Property,  §676;  Kerr  on  Real  Property,  §§1867,  1868; 
Pomeroy's  Eq.  Juri.,  §§589,  590,  834. 

A  hona  fide  purchaser  for  a  valuable  consideration,  a  wife^ 
and  a  legitimate  child  are  generally  referred  to  as  examples 
of  the  class  of  persons  who  come  within  the  protection  of 
these  rules. 

Applying  the  foregoing  principles  to  the  question  before 
us,  we  hold  that  the  deed  executed  by  Henry  P.  Norton  as 
the  agent  and  attorney  of  Emily  Brockway  and  Lathn^ 
Brockway,  the  husband  of  the  said  Emily,  in  pursuance  of 
the  power  granted  to  such  agent  by  them  to  sell  and  convey 
the  land,  the  purchase-money  having  been  paid  to,  and  re- 
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tained  by  these  parties,  and  the  intent  fully  and  effectually  to 
execute  the  power  according  to  its  terms  and  legal  effect  be- 
ing apparent,  was  sufficieut  to  convey,  and  did  in  fact,  convey 
to  the  grantee  therein,  all  of  the  title,  interest  and  estate  ot 
Emily  Brockway  in  the  land  described,  to  the  same  extent 
and  as  effectnally  as  if  the  name  of  the  husband,  Lathrop 
Brockway,  had  been  inserted  in  and  subscribed  to  the  deed 
by  their  joint  attorney  in  fact. 

We  are  confirmed  in  our  views  by  a  recent  decision  of  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Williama 
r.  Paine,  169  TJ.  S.  55,  18  Sup.  Ct  279,  which  in  some  de- 
gree involves  the  application  of  the  principles  herein  referred 
to,  and  presents  many  points  in  common  with  the  present 
controveroy.  In  that  case  the  only  name  subscribed  to  the 
deed  executed  under  the  power  was  that  of  the  agent  In- 
dependently of  the  effect  of  the  act  of  Congress  upon  the 
defective  execution  of  the  deed,  we  think  the  reasoning  of  the 
eonrt  lends  a  strong  support  to  the  conclusion  announced  by 
ns  in  this  case.  See,  also,  Blagge  v.  Miles,  1  Story  426; 
Dentzel  v.  Waldu,  30  Cal.  138;  Tollett  y.  ToUeit,  1  Leading 
Cases  in  Equity  227,  and  notes. 

Ko  advantage  can  be  taken  by  appellants  of  the  discrep- 
ancies between  the  original  deed  and  the  record  of  the  same, 
for  the  reasof  that  before  the  appellants  attempted  to  acquire 
the  title  of  Heniy  P.  Norton  to  the  land  in  controversy, 
Thomas  E.  Ellison,  one  of  the  appellants  here,  and  the  at- 
torney of  the  other  appellant,  was  shown  the  original  deed 
executed  by  Henry  P.  Norton  to  appellee,  conveying  to  ap- 
pellee all  of  his  interest  in  the  land.  Under  the  circum- 
stances of  this  case  we  think  that  the  knowledge  of  the  at- 
torney was  sufficient  to  charge  his  client,  who  was  also  his 
brother,  and  who  was  closely  associated  with  him  in  the  trans- 
actions relating  to  the  premises  in  dispute,  with  notice  of  the 
contents  of  the  deed. 

It  is  contended,  in  the  next  place,  that  the  court  should 
have  permitted  the  appellants  to  introduce  the  map,  made 
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Little  River  Draioage  Company,  and  placed  on  file  in 
Ice  of  the  auditor  of  Allen  county.  This  was  not  an 
t  map,  and  as  it  was  not  made  by  the  appellee,  or  by 
reon  through  whom  he  derived  title,  he  was  not  bound 

The  ruling  of  the  court  excluding  it  was  correct. 
re  was  no  error  in  the  refusal  of  the  court  to  admit  in 
::e  the  tracing  of  a  map  made  by  one  William  Paul, 
be  original  could  not  have  been  used  to  affect  the  title 
ellee.  If  the  original  had  been  competent  proof,  an 
ial  tracing  or  copy  could  not  have  been  introduced  in 
;e  with  any  greater  propriety  than  an  unofBcial  or  un- 
ticated  copy  of  a  deed,  mortgage,  or  other  written 
lent. 

rulings  of  the  court  upon  the  motion  to  strike  out 
}f  the  testimony  of  the  witnesses,  Huntoon  and 
-n,  were  correct  Their  statements  were  to  be  taken 
at  they  were  worth,  and  the  failure  of  the  appellee  to 
ice  a  map  referred  to  by  them,  and  which,  perhaps, 
have  rendered  their  testimony  more  easily  understood, 
;  destroy  the  competency  of  that  testimony,  or  justify 
irt  in  striking  it  out, 

error  was  committed  in  excluding  the  evidence  of  a 
nation  with  the  surveyor,  Wilt  Its  object  was  to  show 
tree  adopted  and  marked  by  the  enrveytp  as  a  monu- 
ipon  the  line  established  by  him,  was,  in  fact,  some 
e  from  the  true  line.  The  proposed  declaration  con- 
id  the  official  act  and  survey,  and  we  think  no  error 
nmitted  in  sustaining  the  objection  to  it. 

next  points  made  by  the  appellants  relate  to  the  re- 
on  by  appellee  of  certain  lands  from  a  judicial  sale, 
B  admission  by  the  court  of  the  li"  pendens  records, 
ence  of  such  redemption.  As  the  owner  of  the  land 
ppellee  had  the  right,  under  the  statute,  to  redeem 
ach  sale,  to  the  extent  of  his  interest  in  the  real  estate 
lie  exercised  this  right  within  the  time  and  in  the 
r  prescribed  by  the  statute.     The  lis  pendens  record 
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was  competent  evidence,  and  the  proof  of  the  sale  and  tho 
red^nption  from  the  same  was  properly  admitted. 

Appellants  next  complain  of  the  refusal  of  the  court  to 
permit  the  introdnctioD  of  further  evidence  by  them,  after 
the  appellee  had  finished  his  rebutting  evidence.  The  objec- 
tion was  made  that  the  evidence  came  too  late,  and  that  the 
subject  had  alr^dy  been  gone  into  by  appellants.  We  find 
in  the  mling  of  the  court  no  abuse  of  the  discretion  which 
must  always  be  exercised  in  such  cases.  The  statute  provides, 
that  the  party  on  whom  rests  the  burden  of  the  issues  must 
first  produce  his  evidence.  The  adverse  party  must  then 
produce  his  evidence,  which  may  then  be  rebutted.  §542, 
snbd.  3,  Burns  1894. 

The  parties  had  introduced  their  evidence  in  the  order 
named  in  the  statutes,  and  each  had  been  allowed  the  op- 
portunity to  bring  before  the  court  and  jury  all  the  facts  re- 
lied upon  to  sustain  the  action  and  defense.  The  subject 
referred  to  bad  been  presented  by  both  sides,  and  there  was 
no  occasion  for  the  introduction  of  further  evidence  on  be- 
half of  appellants. 

The  appellants  moved  to  strike  out  each  of  the  interroga- 
tories submitted  by  the  appellee,  and  the  overruling  of  this 
motion  was  one  of  the  grounds  for  a  new  trial.  We  have 
examined  the  interrogatories,  and  we  cannot  say  that  the 
action  of  the  court  was  erroneous. 

We  are  asked  to  reverse  the  judgment  upon  the  evidence. 
A  careful  reading  discloses  many  points  of  conflict,  but, 
upon  the  whole,  the  evidence  strongly  supports  the  special 
findings  of  fact,  and  under  the  established  rule  of  this  court 
we  cannot  weigh  it. 

Upon  the  facts  found  by  the  jury  the  court  could  not  do 
otherwise  than  render  judgment  for  the  appellee,  and  the 
motion  for  judgment  in  favor  of  appellants  was  properly 
overruled. 

We  find  no  error  in  the  form  of  the  judgment.  What- 
ever rights  the  appellants  have  in  the  land  by  reason  of  th« 


'1 


SUPREME  COURT  OF  INDIANA, 

Crowder  v.  Riggs,  Aud. 

or  taxes  are  preserved  and  protected  by  the  decree. 

form  of  judgment  is  not  improper,  and  has  frequently 

approved  by  this  court. 

3  compntation  and  insertion  by  the  court  of  the  amount 

;  damages  to  which  appellee  was  entitled  under  the 

1  verdict,  mad«  during  the  term  at  which  the  verdict 

etumed,   was  not  an  improper  proceeding,   and   the 

it  so  inserted  is  sustained  by  the  verdict. 

iding  no  error  in  the  record,  the  judgment  herein  ia 

ed.  

CkOWDER  ET  AL.  v.  EiGGS,  AtriHTOR. 
18.078.  FUed  Jnn«  »,  1899.  Rehearing  denied  Oct.  4.  18M.] 
ION. — Converting  Property  for  Purpose  of  Avoiding  T^ixation. 
\ty  of  OSUxra.—'Rj  §8482  Bums  18M  the  assessor  is  required  to 
or  taxation  property  which  has  bean  tempoisrily  converted  into 
artj  which  ia  not  taxable  for  the  purpobe  of  evading  the  pa;- 
1  of  taxes  thereon;  but  if  such  duty  ia  not  performed  by  thst 
ir  it  is  imposed  upon  the  auditor,  county  asaessor,  and  other 
ig  ofBoers  by  other  sections  of  the  tax  lave.  pp.  159,  160. 
-AMe»»ment  of  Omitted  Property.— Duty  of  Offifert.—Sac- 
8462  Bums  1894  makes  it  the  duty  of  the  assessor  every 

when  he  lists  the  property  of  each  taxpayer  to  cause  any 
Brty  to  be  assessed  at  its  true  cash  value  which  he  ia  satis- 
nich  person  has  since  the  first  day  of  April  of  the  preoeding 
converted  into  non-taxable  property  for  the  pnrpoee  of  evading 
layment  of  taxes  thereon,  and  if  such  offloer  fails  to  discharge 
duty  for  one  year,  or  any  number  of  years,  the  other  taxing 
)rs  have  the  power,  and  it  is  their  duty,  to  assess  the  same  for 

years  as  omitted  property,  under  other  sections  of  the  tax  law. 
'60,  161. 

-Collection  of  Taxes. — Notice. — Injunction. — A  court  of  equity 
not  enjoin  the  assessment  of  property  for  taxation,  or  the  col- 
m  of  taxes,  on  the  ground  of  insufficiency  of  notice,  or  other 
malltiesor  irregularities,  where  the  property  is  taxable,  p.  ISI 
-Asteument  of  Omitted  Propet^.—Ityvnction. — An  injunction 
not  lie  to  restrain  the  county  auditor  from  placing  upon  tly 
laplioate  property  alleged  to  have  been  omitted  from  taxatiop 
lertain  years  if  taxable  property  belonging  to  plaintiff  was 
ted  from  the  tax  duplicate  in  any  of  the  yeara  mentioDed. 
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LrjUUCnOK. — TeLeation.—AMmaament  of  Omitted  JVop«r^.— Plaintiff 
is  not  entitled  to  an  injunction  restraining  the  ooimty  aoditor 
from  adding  certain  propertj  to  the  tax  duplicate  as  omitted  prop- 
ert7,  wbere  it  is  not  shown  bj  th«  special  finding  of  (acta  that 
defendant  would  add  sooh  propertr  to  the  tax  duplio«t«  it  not 
enjtnDed.    p.  161. 

From  the  Sullivan  Circuit  Court.    Afftrmed. 
John  C.  Briggs  and  J.  TV'.  Lindley,  for  appellants. 
John  S.  Bays,  for  appellee. 

Monks,  J. — This  suit  waa  commenced 'by  appellants  to 
enjoin  appellee  as  auditor  of  Sullivan  county  from  placing 
upon  the  tax  duplicate  certain  property  of  appellants  for  the 
years  1891,  1892,  1893,  and  1894.  The  court  made  a 
I7)ecial  finding  of  facts,  and  stated  conclusions  of  law  thereon 
in  favor  of  appellee,  and  cendered  judgment  against  appel- 
lants. The. only  errors  assigned  call  in  question  the  eonclu- 
Bions  of  law. 

It  was  found  hy  the  court  that  appellants  were  in  the  bank- 
ing business  as  partners  in  Sullivan  county,  Indiana,  from 
1875  until  November  1895,  and  that  for  a  number  of  years 
prior  to  1895  they  omitted  from  their  tax  schedule  of  the 
partnership  property  belonging  to  said  firm  of  bankers,  sub- 
ject to  taxation,  large  sums  of  money  which  had  been  hy  said 
firm  exchanged  for  "greenback"  currency  of  the  United 
States  of  America,  for  the  purpose  of  escaping  taxation,  and 
that  the  same  had  wholly  escaped  taxation.  The  finding 
states  the  amount  of  money,  suliject  to  taxation,  which  was 
by  appellants  exchanged  for  "greenbacks"  in  each  of  said 
years  for  the  purpose  of  escaping  taxation  thereon. 

The  act  of  Congrees,  authorizing  the  states  to  tax  United 
States  legal  tender  and  other  notes  and  certificates  of  the 
United  States,  was  approved  August  13,  1894.  28  U.  S. 
Stat  at  I.arge,  p.  278.  Since  said  act  took  effect  "green- 
backs" have  been  taxable  in  this  State.  Under  the  facts 
found  the  taxing  oflBcers  were  authorized  and  required  by 
statute  to  list  and  value  the  taxable  property  so  converted 
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into  "greenbacks,"  the  same  being  then  non-taxable  prop- 
erty. Section  52,  Acta  1891,  p.  213,  §8462  Burns  1894, 
§0320  Homer  1897.  Said  section  of  the  tax  law  of  1891  im- 
posed this  duty  upon  the  aeaeaaor,  but  if  such  duty  is  not  per- 
formed by  that  officer  it  is  imposed  upon  the  auditor,  county 
assessor,  and  olher  taxing  ofhcers  by  other  sections  of  the  tax 
law.  State  v.  Beal  Estate,  etc.,  Assn.,  151  Ind.  502;  State 
V.  Workingmen'a,  etc.,  Assn.,  152  Ind.  278.  Moreover,  if  the 
non-taxable  property  so  received  in  exchange  for  taxable 
property  was  valued,  and  assessed  fcjr  taxation,  a  coun  of 
equity  would  not  in  such  a  case  use  its  extraordinary  power 
of  injunction  to  promote  the  scheme  of  any  taxpayer  to 
escape  his  proportionate  share  of  the  burdens  of  taxation. 
Ogden  v.  Walker,  59  Ind.  460;  Mitchell  v.  Board,  etc.,  1 
Otto  (U.  S.)  206. 

It  is  insisted  by  appellant  that  under  §52  of  the  tax  law 
of  1891  (§8462  Bums  1894,  §6320  Homer  1897)  the  tax- 
ing officer  can  only  go  back  to  the  time  since  April  Ist  of  the 
preceding  year  in  placing  upon  the  tax  duplicate  taxable 
property  which  has  been  exchauged  for  non-taxable  property 
for  the  purpose  of  evading  the  payment  of  taxes  thereon,  and 
that,  therefore,  appellee  in  December  1896  had  no  power  to 
add  any  property  of  the  kind  named  to  the  tax  duplicate  for 
any  year  prior  to  1896.  It  is  true  the  section  mentioned  pro- 
vides that,  if  the  assessor  is  satisfied  that  any  person  required 
to  list  his  property  has  since  the  1st  day  of  April' of  the  prp- 
ceding  year  converted  any  part  of  his  property  into  property 
not  taxable,  for  the  purpose  of  evading  the  payment  of  taxes 
thereon,  such  assessor  shall  cause  such  property  to  be  asse3se<l 
at  its  true  cash  value.  This  is  the  duty  of  the  assessor  every 
year  when  he  lists  the  property  of  each  taxpayer.  If  he  fails 
to  discharge  this  duty,  however,  for  one,  or  any  number  of 
years,  the  other  taxing  officers  have  the  power,  and  it  is  their 
duty,  to  assess  the  same  for  such  years  as  omitted  property-, 
under  other  sections  of  the  tax  law,  the  same  as  other  omitted 


1 


MAY  TERM,  1899— Vol.  168.  161 

Crowder  v.  Riggs,  Aud. 

property.  Siaie,  ex  ret.,  y.  Real  Eglate,  etc.,  Assn.,  151  Iiid. 
502,  503. 

It  IB  also  urged  thftt  the  BOtice  given  \>y  appellee  to  ap- 
pellant under  §142,  Acts  1891,  p.  257,  §8560  Burns  1894, 
§6409  Horner  1897  to  appear  and  abow  cause,  if  any,  why 
certain  property  claimed  to  be  omitted  from  their  assess- 
ments  for  the  years  named  therein  should  not  be  added  to 
the  tax  duplicate,  waa  insufficient  for  the  reason  that  it  was 
not  as  specific  as  the  law  requires.  When  any  one  seek^  the 
aid  of  a  court  of  equity  to  enjoin  the  assessment  of  property 
for  taxation  or  the  collection  of  taxes,  he  cannot  obtain  relief 
on  the  grotmd  of  the  want  or  insufficiency  of  notice,  or  other 
informalities  or  irregularities.  If  the  property  is  taxable,  the 
want  of  notice  or  the  insufficiency  thereof,  or  any  other  ir- 
regularity or  informality,  does  not  entitle  the  owner  thereof 
to  an  injunction.  Hunter  Stone  Co.  v.  Woodard,  Treas., 
152  Ind.  474;  Miller  v.  VoRmer,  Treas.,  ante,  26; 
Reynolds  v.  Bowen,  138  Ind.  434;  Jones  v.  Summer,  27 
Ind.  510. 

It  is  insisted  by  appellants  that  the  findings  show  that  the 
"greenbacks"  held  by  them,  came  into  thoir  possession  in  the 
uEual  course  of  business,  and  that  their  property  was  not  con- 
verted into  "greenbacks"  for  the  purpose  of  evading  tlie  pay- 
ment of  taxes  thereon.  The  findings  as  to  the  years  1802, 
1893,  and  1894  are  that  a  large  sum  of  money  (stating  the 
amount)  was  by  appellants  exchanged  in  each  of  said  years 
for  "greenbacks"  for  the  purpose  of  evading  the  payment 
flf  taxes  thereon.  The  findings  for  the  year  1891  are  some- 
what ambiguous  and  contradictor^'.  But  even  if  the  findings 
for  said  year  of  1891  show  that  there  was  no  omitted  property 
for  that  year, — a  question  we  need  not  and  do  not  decide, — 
appellants  were  not  entitled  to  nn  injunction  if  there  was  any 
taxable  property  of  appellants  omitted  from  the  tax  duplicatt! 
in  any  of  the  other  years  mentioned.  The  finding  shows 
Vol.  163—11 
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there  was  taxable  property  omitted  in  each  of  said  years 
1892,  1893,  and  1894. 

The  conclusions  of  law  in  favor  of  appellee  were  not  er- 
roneous, and  appellants  not  entitled  to  an  injunction  for  an- 
other reason.  It  is  stated  in  the  special  finding  that  in  Dc- 
cemher,  1?96,  appellee,  as  auditor  of  Sullivan  county  served 
a  notice  on  appellants  under  §142,  Acts  1891,  p.  257,  §8560 
Burns  1894,  §6409  Homer  1897,  a  copy  of  which  notice  is 
set  forth  in  the  finding.  It  is  stated  in  said  notice  that  it  is 
the  purpose  and  intention  of  appellee  as  the  auditor  of  said 
county  to  add  certain  property  therein  described  to  the  ta.\ 
duplicate  for  collection  as  omitted  property,  hut  it  is  nowhere 
found  as  a  fact  by  the  court  that  appellee  had  any  such  pur- 
pose or  intention,  or  that  he  would  have  assessed  any  property 
against  appellants  as  omitted  property  if  not  enjoined. 

Said  notice  and  the  recitala  therein,  even  if  snfiicient  to 
authorize  the  court  below,  as  the  trier  of  the  facts,  to  infer 
and  find  as  a  fact  that  appellee  had  such  purpose  and  inten- 
tion, and  would  add  such  property  to  the  tax  duplicate  if  not 
enjoined,  wonid  not  authorize  this  court  Jo  draw  such  in- 
ference, because  the  same  is  one  of  fact  and  not  of  law,  and 
must  be  found  by  the  trier  of  the  facts,  Craig  v.  Bennett, 
1  to  Ind.  574.  Tliis  court  cannot  draw  such  inference,  as 
nothing  can  be  added  to  a  special  finding  or  verdict  by  in- 
ference or  intendment.  Craig  v.  Bennett,  supra,  p.  575, 
and  cases  cited.  Even  if  adding  such  property  to  the  tax 
duplicate  against  appellants  would  have  l)een  wrongful,  and 
an  act  which  a  court  of  equity  would  enjoin,  yet  appellants 
wore  not  entitle  to  an  injunction  to  prevent  appellee  from 
doing  that  which  it  is  not  found  he  intended  to  do,  and  would 
do  if  not  enjoined. 

Finding  no  available  error  in  the  record  the  judgment  is 
affirmed. 
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The  Baltuore  &  Ohio  Southwestern  Rail- 
way Company  v.  Young. 

(No.  18.408.  Piled  October  8, 1809.] 
Pleadhto. — Comptaint. — P^tonal  Injury  ofTmveler  at  Bailroadand 
Bightray  Cra»»ing.~Wiifulnf»*. — In  an  action  against  a  railroad 
rompany  for  personal  injuries  Bustained  by  plaiotiC  at  a  railroad 
aT:'d  highway  crossing,  an  alle^ntion  in  the  complaint  that  plain tifl"H 
team  was  seen  bjthe  flrem.nn  when  the  locomotive  was  400  feet  dis- 
tant therefrom,  and  that. the  fireman  thereupon  notified  the  engin- 
eer, who  conld  hare  stopped  the  train  bj  reversing  the  engine,  but 
failed  to  do  so,  does  not  amount  to  a  charge  of  wilfulness,     pp. 

IG4.  IGS. 

RAILR04D8,— Jtyury  of  Traveler  at  CroMing.— Failure  to  Oive  Statu-  . 
tory  Sifpinlx.^Prnximatt  Caiite. — Where  the  situation  of  &  rail, 
road  and  highway  crosHing  is  such  that  the  driver  of  a  team  draw- 
ing a  wagon  could  not  see  an  approaching  train  until  he  hatl 
reached  the  crossing,  but  that  before  reaching  the  crossing  be 
stopped  the  team  and  listened  for  a  train,  and,  not  hearing  any. 
proceeded  to  cross,  and  was  injured  by  reo-son  of  a  collision  of  his 
wagon  with  a  passing  train  the  engineer  of  which  had  failed  to 
give  the  statutory  sigualH.  the  failure  to  give  such  signals  was  the 
proiimate  cause  of  the  injury,     pp.  lUS-Hn. 

Sahb. — Stgligetux. — Proximate  CaoKr..  — Incomplete  Inxtruction. — In 
an  action  against  a  railroad  company  for  negligence,  an  instruction 
that  plaintiff  must  prove  "damage  to  plaintiff  proximately  caused 
by  plaintiff's  injury,"  if  incomplete  for  failure  to  limit  the  damage.s 
to  be  recovered  to  such  as  may  have  resulted  "from  the  matters  al- 
leged in  the  complaint,"  is  not  reversible  error,  where  no  modifica- 
tion of  the  instruction  was  aaked  by  the  defendant,    pp.  ISS,  109. 

Bkxz.— Injury  of  Trav^er  at  CroMing.— Failure  to  Give  Statutory 
SiipMifs.—Jn^frMpfi'oTi.^In  an  action  against  a  railroad  company  for 
personal  injuries  sustained  by  plaintilT,  an  instruction  that  the  fail- 
ure of  those  in  charge  of  the  locomotive  "to  give  the  statutory  sig- 
nals on  approaching  a  crossing  oonstitntee  negligence,  and  if,  on 
account  thereof,  injury  oomee  to  »  highway  traveler  at  such  croes- 
ing,  who  la  free  from  fault  or  negligence,  it  is  sufflcient  to  charge 
such  compftnj  with  negligence,"  is  proper,  and  is  not  equivalent  to 
instmoting  the  jary  that  snob  proof  is  oonclnsiTe  on  the  qneation  of 
negligence,    pp.  169,  170. 

SAifK. — Ptnotwi  jTiJaritt.— Contributory  Negligence.— Imtruetion. — 
Where,  on  the  trial  of  an  action  against  a  railroad  company  for  per- 
sonal injuries  caused  by  the  alleged  negligence  of  the  company,  it  is 
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sought  to  be  shown  that  plaintiff  was  goiltj  of  ooDtributory  negti- 
fCence,  it  ie  proper  in  an  inetmotion  to  define  contributory  negli- 
geace  "oa  such  negligence  on  the  part  of  the  plaintiff  as  helped  to 
produce  the  injuries  complained  of."    p.  no. 

Riii-aoADS.— rraueter  at  Crossing  Must  Look  ond  Licfen.— Jiwfrucfton. 
— In  an  action  against  a  railroad  tjompony  to  leoover  damages  re- 
ceived at  a  crossing,  an  Instruction  that  no  failure  on  the  part  of 
defendant  to  do  its  duty  wouldezouseplaintiS  from  using  liis  senses 
of  sight  and  hearing  was  euffloient  without  using  the  words,  "make 
complete  use  of  his  senses  of  sight  and  hearing."    pp.  170,  171. 

iHBTRDonoNS.— ii^usol  to  Ot«L— The  refusal  of  the  court  to  give  an 
instruction  is  not  error,  where  the  instruction  offered  was,  in  sub- 
stance, given  by  the  court  on  its  own  motion,    p.  171. 

From  the  Sullivan  Circuit  Court     Affirmed. 
TT.  R.  Gardiner,  W.  H.  DeWolf,  J.  T.  Hays  and  E.  W. 
Sirotig,  for  appellant. 

G.  0.  Beily  and  J.  W.  Emtson,  for  appellee. 


Dowuso,  J. — This  is  an  action  for  damages  e 
have  been  sustained  by  appellee  by  reason  of  a  collision,  at  a 
road  crossing,  between  a  train  on  appellant's  road  and  a 
wagon  and  team  driven  by  appellee. 

Upon  a  former  appeal  by  the  railway  company,  the  judg- 
ment of  the  Sullivan  Circuit  Coiirt  in  this  case  was  r^ 
versed  because  of  the  insufficiency  of  the  complaint.  Salti- 
more,  etc.,  R.  Co.  v.  Young,  146  Ind.  374. 

An  amended  complaint  waa  filed,  and,  upon  a  second  trial 
there  was  a  verdict  for  appellee.  A  remittitur  for  a  portion 
of  the  damages  assessed  havinfi  been  entered,  the  court  ren- 
dered judgment  Hsrainat  the  railway  company  for  the  residue, 
and  from  that  judgment  this  appeal  was  taken. 

The  overruling  of  a  motion  to  paragraph  the  first  para- 
graph of  the  complaint  af  nmetided,  the  overruling  of  de- 
murrers to  each  paragraph  nf  the  compiaint,  and  the  refusal 
of  the  court  to  grant  a  new  trial,  arc  the  errors  assigned. 

The  ground  of  the  motion  to  separate  the  first  paragraph 
of  the  complaint  into  pnraiiraplifl  was  that,  in  addition  to  the 
charge  of  negligence,  that  paragraph  contained  the  avemicnr 
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that  the  appellee's  team  was  seen  at  the  road  crossing  hy  the 
fireman  on  the  engine  when  the  locomotive  and  train  were 
400  feet  distant  therefrom;  that  the  fireman  thereupon  noti- 
fied the  engineer,  who  could  have  stopped  the  train  hy 
reversing  the  engine,  hut  that  the  engineer  failed  to  stop  the 
train  or  to  oheck  its  speed,  and  continued  to  run  it  at  the 
rate  of  eighty  miles  an  hour,  until  it  struck  and  injured  the 
jilaintiff. 

We  tliink  the  motion  to  paragraph  was  properly  overruled. 
The  allegations  as  to  the  discovery  of  appellee's  team  by  th'i 
fireman,  and  the  failure  of  the  engineer  to  check  the  speed  of 
the  train,  or  to  stop  it,  after  notice  that  the  team  was  near  to 
or  upon  the  road  crossing,  did  not  amount  to  a  charge  of  a 
wilful  injury,  but  were  averments  of  negligence  only.  Civ- 
cinnali,  etc.,  R.  Co.  v.  Eaton,  53  Ind.  307;  Oregori/  v. 
Cleveland,  etc.,  R.  Co.,  112  Ind.  385;  Parker  v.  Pennsyh 
vania  Co.,  134  Ind.  673;  Lahe  Erie,  etc.,  R.  Co.  v.  Braf- 
fi'i-d,  15  Ind.  App.  655;  Pennsylvania  Co.  v.  Smith,  98 
Ind.  42. 

In  support  of  the  errors  assigned  upon  the  overruling  of 
the  demarrers  to  the  complaint,  it  is  urged  that  it  does  not 
appear  from  the  averments  of  either  paragraph  that  the 
negligence  of  the  appellant  was  the  proximate  cause  of  the 
injury  to  appf  llee. 

So  much  of  the  complaint  as  it  is  neoe??flry  to  consider  in 
this  connection  is,  in  substance,  as  follows:  A  public  high- 
way, used  for  many  years,  extended  eastward  from  the  city 
of  Vincennea,  and,  at  a  distance  of  about  two  miles  from  said 
city,  was  crossed  by  the  railroad  of  defendant  upon  an  em- 
bankment upwards  of  ten  feet  high;  a  fence  and  cattle- 
guard  upon  one  side  of  the  highway,  and  a  ditch  and  cattle- 
gnard  on  the  other,  reduced  the  width  of  the  highway,  at 
and  near  its  intersection  with  the  railroad,  to  such  an  extent 
that  there  was  not  room  to  turn  a  wagon  drawn  by  two 
horses.  The  situation  at  the  crossing  was  such,  and  the 
view  was  so  olwtructed,  that  a  traveler  in  a  wagon  going 
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eastward  on  aaid  highway  could  not  see  a  train  on  said  rail- 
road moving  westward,  until  he  reached  the  croesing,  and 
from  that  point  the  approaching  locomotive  and  tmin  ould 
not  be  seen  when  more  than  200  feet  distant.  Appellee  had 
traveled  upon  the  highway  many  years,  and  was  familiar 
with  the  signals  given  by  passing  trains  upon  said  railroa<l 
at  the  crossing,  by  sounding  the  whistle  and  ringing  the 
bell  of  the  locomotive  at  a  point  100  rods  distant  from  said 
crossing.  On  the  day  of  the  accident,  a[>pellee  was  return- 
ing from  the  city  of  Vincennea  to  his  home  in  a  two-liorse 
wagon  drawn  by  a  pair  of  gentle  horses;  he  was  a  skilful  and 
pnident  driver,  and  was  sitting  on  an  elevated  seat  in  the 
front  end  of  the  wagon.  His  position  afforded  him  as  good 
a  view  of  the  railroad  as  its  situation  and  surrounding?  at  that 
point  would  permit.  His  sight  and  hearing  were  good.  For 
the  last  quarter  of  a  mile  he  approached  said  crossing  at  a 
slow  gait,  and  looked  and  listened  conetantly  for  trains  going 
in  either  direction  on  said  railroad.  When  within  thirty- 
five  feet  of  said  railroad,  he  stopped  his  team,  stood  up  in  hb 
wagon,  and  looked  up  and  down  said  railroad,  but  no  train 
could  be  seen  or  hoard,  nor  any  sound  or  signal  thereof.  No 
whistle  was  sounded  nor  bell  rung  at  or  liefore  he  !<topi)ed 
or  while  he  was  so  stopping  and  listening.  On  account  of  a 
cur\'e  in  said  railroad,  and  a  deep  cut  in  which  the  same  was 
situated,  and  because  of  the  obstruction  of  the  view  by  the 
ice  house,  an  approaching  train  could  not  lie  seen  east  of  the 
crossing  nearer  [further]  than  400  feet.  As  nothing  indi- 
cated the  approach  of  a  train,  the  plaintiff  started  across  the 
track,  and  at  that  moment  a  wild  passenger  train,  coming 
froni  the  capt,  appeared  in  sight  not  more  than  200  feet 
distant,  running  down  a  steep  grade  at  the  rate  of  eighty 
miles  an  hour,  and  then  for  the  first  time  the  locomotive 
whistle  was  sounded,  and  the  bell  ning.  Plaintiff  could 
not  stop  bis  team  and  turn  aronnd  for  want  of  tini*>  and  room, 
nor  could  he  hack  it,  and  his  only  chance  of  escape  was  by 
jirocecding  across  said  track,  which  he  attempted  to  do.     His 
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wagon  was  overtaken  and  struck  by  the  locomotive  before 
be  could  get  out  of  the  way,  and  plaintiff  ivas  thrown  out  and 
injured.  The  complaint  alleges  that  the  plaintiff  was  with- 
ont  fault. 

In  addition  to  these  allegations,  it  is  stated  in  the  first 
paragraph  of  the  complaint  that  the  appellee's  team  when 
on  the  crossing  was  discovered  by  the  fireman  on  the  loco- 
molive,  and  that  he  cailed  the  attention  of  the  engineer  to 
it,  but  that  the  engineer  failed  to  stop,  or  check  the  speed  of 
the  train,  although  he  could  have  done  so,  and  thereby 
averted  the  collision. 

In  our  opinion,  each  of  these  paragraphs  states  a  good 
cause  of  action.  The  circumstances  which  rendered  the 
crossing  a  dangerous  one  are  minutely  described,  and  it  ap- 
pears that  the  appellee,  before  entering  upon  it,  exercised 
more  than  ordinary  care.  Assuming,  as  we  must  do,  in 
considering  the  demurrers,  that  the  facts  set  oiit  are  true,  the 
accident  must  be  attributed  to  the  failure  of  the  appellant's 
servants  to  give  the  proper  signals  of  the  approach  of  the 
train  to  the  crossing.  In  view  of  the  situation  of  the  rail- 
road track,  the  curve,  the  deep  cut,  the  houses,  the  trees, 
and  the  embankment  which  obstructed  the  view  from  the 
croising,  the  heavy  grade,  and  the  speed  of  the  train,  even 
in  thp  alisence  of  a  statute,  ordinary  care  required  that 
warning  should  hp,  given  to  travelers  upon  the  highway  of 
the  approach  of  the  train.  Perhaps  the  spGe<l  of  the  train 
should  have  been  slackened  also.  Zicghr  v.  Railroad  Co., 
5  S.  C.  221;  Patterson's  R.  Ace.  Law  LIS.  The  statute 
expressly  imposed  this  duty  on  appellant,  and  it  appears 
very  clearly,  as  we  think,  thnt  if  those  signals  had  been' 
given  at  the  proper  distance,  or  at  any  reasonable  distance, 
the  appellee  would  have  escaped  injury.  The  failure  to 
give  them  must  be  taken  as  the  proximate  cause  of  the  ac- 
cident, and  the  averments  upon  this  branch  of  the  case, 
in  connection  with  the  other  facts  alleged,  sufficiently 
showed  that  the  appellant  was  guilty  of  un  actionable  wrong, 
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that  the  appellee  was  injured  thereby,  and  that  the  appellee 
M'as  without  fault.  The  demurrers  to  th«  first  and  second 
paragraphs  of  the  c(Hnp]aiDt  were  therefore  properly  over- 
ruled. 

The  last  error  asdgned  ia  that  the  court  erred  in  overral- 
ing  the  motion  for  a  new  trial. 

The  firat  seven  reasons  assigned  for  a  new  trial  relate 
to  the  admission  and  exclusion  of  evidence  by  the  court  over 
the  exceptions  of  the  appellant.  Counsel  say  in  their  brief; 
"While  we  do  not  regard  these  rulings  as  very  important  in 
the  decision  of  the  case,  we  do  not  wish  to  be  considered  as 
waiving  them."  An  examination  of  all  the  evidence  so  ad- 
mitted and'  excluded  satisfies  us  that  no  prejudicial  error 
was  committed  by  the  court  in  any  of  these  rulings.  None 
of  the  facts  involved  in  this  inquiry  was  of  a  controlling 
character,  and  we  think  the  court  properly  decided  the  ques- 
tions as  to  the  admissibility  of  each  item  of  the  evidence. 

The  eighth  and  ninth  reasons  for  a  new  trial  assail  the 
action  of  the  court  in  giving  and  in  refusing  to  ^ve  inatmc- 
tiong. 

The  objection  to  the  fourth  instruction  given  by  the  court 
is  thus  stated  in  the  brief  for  appellant:  "This  instruction 
is  incomplete,  as  the  court  should  have  informed  the  jury 
that  the  damages  to  the  plaintiff  resulting  from,  or  by  reason 
of,  the  matters  complained  of,  were  the  direct  and  proximate 
result  of  the  negligence  of  the  defendant,  as  chai^d  in  the 
complaint.  This  addition  would  have  made  the  instruction 
complete,  but,  in  the  form  as  given,  it  is  unfair,  and  too 
much  is  left  to  conjecture." 

The  fourth  instruction,  to  which  this  objection  was  made, 
was  as  follows:  "The  facts  necessary  to  be  established  by 
plaintiff  by  a  preponderance  of  all  the  evidence,  to  entitle 
him  to  recover,  are,  first,  negligence  on  the  part  of  the  de- 
fendant in  the  matter  complained  of;  second,  plaintiff's  free- 
dom from  fault  or  negligence  in  the  matter  complained  of; 
and,  third,  damage  to  the  plainliff  proximately  caused  by 


MAY  TERM,  189&— Vol.  153. 


Baltiniora,  «to.,  B.  Co.  v.  Young. 


the  defendant's  negligence;  and  a  failure  to  establish  any  of 
theee  by  a  preponderance  of  all  the  evidence  will  preclade  a 
recovery." 

The  language  adopted  by  the  court  e.TpreBees  the  rule 
much  more  correctly  than  the  phraseology  proposed  oy  coun- 
sel. If  the  court,  had  informed  the  jurj',  as  counsel  insist  it 
should  have  done,  "that  the  damages  to  tho  plaintiff,  from 
or  by  reason  of  the  matters  complained  of,  wei-e  the  direct 
and  proximate  result  of  the  negligence  of  the  defendant  as 
charged  in  the  complaint,"  the  instruction  in  tliis  form  would 
have  been  objectionable,  because  it  purported  to  state  a  fact 
in  the  case  instead  of  a  proposition  of  law.  But  if  the  ob- 
jection B  understood  to  mean  that  the  jury  should  have  been 
informed  that  the  plaintiff  cotild  not  recover,  unless  the 
damages  to  the  plaintiff  resulting  from  the  matters  com- 
plained of  were  the  direct  and  proximate  result  of  the  negli- 
gence of  the  defendant  as  charged  in  the  complaint,  then, 
we  do  not  perceive  that  this  form  of  expression  elates  the  law 
any  more  accurately  than  that  used  by  the  trial  court.  The 
instruction  as  given  is  sanctioned  by  the  authority  of  many 
cases.  Lake  Erie,  etc.,  R.  Co.  v.  SficJc,  143  Ind.  449; 
Kanffman  v.  Cleveland,  etc.,  R.  Co.,  144  Tnd.  456;  Pills- 
bttrgh,  elr.,  R.  Co.  v.  Froze,  150  Ind.  576;  Pennsylvania  Co. 
V.  Congdon,  134  Ind.  226,  39  Am.  St.  251. 

But  if  the  instruction  given  was,  as  is  alleged  by  appel- 
lant's counsel,  incomplete,  the  appellant  should  have  asked 
the  court  to  modify  it. 

It  is  objected,  in  the  next  place,  that  the  eighth  instnio- 
tion  was  erroneous,  because  it  lays  down  the  proposition  that 
proof  of  the  failnre  of  the  persons  in  charge  of  the  locomo- 
tive to  give  the  statutory  signals  of  the  approach  of  the  train 
to  the  road  crossing  is  conclusive  upon  the  question  of  negli- 
gence on  the  part  of  the  company.  The  court  did  not  say 
that  such  proof  was  conrhi.'iirr.  The  rule  was  thus  stated: 
"A  failure  on  its  part  to  fully  perform  such  duty  coiistitutos 
negligence,  and  if,  on  account  of  such  negligence,  injury 
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o  a  highway  traveler  at  such  a  crossing,  who  is  free 
ault  or  negligence,  it  is  aiifficient  to  charge  such  coni- 
j-ith  negligence." 

as  been  held,  however,  that  when  signals  required  by 
icipal  ordinance  to  be  given  at  street  crossings  on  the 
ch  of  a  train  are  not  ^ven,  and  an  injury  results  from 
lilure,  proof  of  this  fact  is  conclusive  upon  the  ques- 
E  negligence  on  the  part  of  the  railroad  company. 
ille,  etc.,  }{.  Co.  V.  Davh,  7  Ind.  App.  222. 
as  also  been  held  hv  this  court,  that,  if  the  statutory 
of  the  approach  of  a  train  toward  a  highway  crossing 
t  given,  the  railroad  company  will  be  liable  for  tjie 
?s  caused  to  person  or  property  by  a  failure  to  give 
;rnals,  where  there  is  no  contributory  fault  on  the  part 
injured  party.  PUfsburgk,  etc.,  R.  Co.  v.  Burton, 
d.  357;  Baltimore,  etc.,  B.  Co.  v.  Conoyer,  149  Ind. 

eleventh  instruction  is  complained  of  on  the  ground 
le   definition   of   contributory   negligence   contained 

not  correct.  That  instruction  is  as  follows:  "Oon- 
ry  negligence  is  such  negligence  on  the  part  of 
T  as  helped  to  produce  the  injuries  complained  of,  and 
ury  find,  from  a  preponderance  of  all  the  evidence  in 
w,  plaintiff  was  guilty  of  any  negligence  that  hel|ied 
g  about  or  produce  the  injuries  complained  of,  then, 
that  o.ise,  the  plaintiff  cannot  recover  in  this  action." 
ill  be  ol»ser^■ed  that  no  attempt  is  made  to  state  what 
oniis-iious  on  the  part  of  the  plaintiff  would,  under  the 
stances  of  this  case,  constitute  contributory  negligence. 
■nernl  statement  that  contributory  negligence  i^  such 
>ncr  as  helped  to  produce  the  injuries  complained  of 
'S  the  idea  of  bi->th  acts  and  omissions,  and  is  not  a 
ement  of  the  law. 

ructions  numbered  fifteen  iind  seventivn  merely  restate 
'Stance  of  other  instructions  given 'by  the  court,  and 
t  erroneous  or  defective.     In  the  fifteenth,  the  jury 
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were  told  that  no  failure  on  the  part  of  tlie  def«>ndant  to  do 
its  duty  would  excuse  the  plaintiff  from  using  liia  senses  of 
siglit  and  bearing  in  the  manner  before  indicated  in  the 
charge  of  the  court  This  waa  aufScient,  and  it  was  n^t 
necessary  to  use  the  woTda  "make  complete  use  of  his  senses 
of  sight  and  hearing,"  as  insisted  upon  by  counsel.  Tliere 
is  no  contradiction  between  instruction  numbered  seventeen 
and  the  other  instructions  given,  and  it  could  not  have  misled 
the  jury  in  any  respect. 

We  have  carefully  read  all  of  the  instructions  tendered 
by  the  appellant,  and  have  considered  all  that  is  said  in 
the  brief  of  counsel  in  support  of  them.  We  are  of  the 
opinion  that  the  instructions  given  by  the  court  fully  and 
sufficiently  stated  the  law  of  the  case,  and  that,  even  where 
the  instructions  tendered  and  refused  are  correct,  they  were 
unnecessary  and  would  not  have  aided  the  jury  in  their  de- 
liberations. As  to  instruction  number  nine  tendered  by  ap- 
pellant, it  is  true  that  this  court  held  in  the  case  of  Hatha- 
way V.  Toledo,  Mc,  R.  Co.,  46  Ind.  25  thnt,  "AVTien  a  person 
crossing  a  railroad  track  is  injured  by  collision  \vith  a  train, 
the  fault  is  prima  facie  his  own,  and  he  must  show  affirma- 
tively, that  his  fault  or  negligence  did  not  contribute  to  the 
injnrv,  before  he  is  entitled  to  recover  for  such  injury.'' 
But  the  court  aaj',  that  "this  instruction  means  no  more,  we 
think,  than  that  in  such  eases  it  must  be  made  to  appear  by 
the  plaintiff  that  the  injury  occurred  without  blamable  negli- 
penee  on  his  part,  before  he  can  recover."  In  the  present 
case,  the  jury  were  clearly  instructed  that  the  plaintiff  could 
not  recover  unless  it  M'as  shown  that  the  injurj-  occurred 
without  negligence  on  his  part,  and  a  refusal  to  repeat  this 
mle  of  law  in  the  particular  form  of  words  requested  by  the 
aiipellant  was  not  error. 

Where  the  law  of  a  case  is  once  fully  and  fairly  stated  by 
fbe  court,  mere  repetition,  in  different  language,  of  prin- 
eiplrs  already  announced,  are  more  likely  to  confute  a  jury 
than  to  aid  it,  and ,  unless  it  is  clear  thnt  an  instruction  offered 
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sable  to  the  facts  of  the  case,  and  essential  to  a  proper 
anding  of  the  rights  of  the  party  tendering  it,  it  is 
ir  in  the  trial  conrt  to  refuse  to  give  it. 
xamination  of  the  bill  of  exceptions  satisfies  us  that, 
h  the  testimony  was  cimflicting  on  many  points,  there 
idence  supporting  the  verdict,  and,  nnder  the  rule 
ing  lis  in  such  cases,  we  cannot  disturb  the  judgment 
jourt  below,  even  when,  in  the  language  of  counsel 
;llant,  "there  is  a  vast  preponderance  of  the  evidence 
r  of"  the  loang  party, 
ing  no  error  in  the  record^  the  judgment  is  affiimed. 


Lehmon  v.  Osborn  et  al. 

[No.'  1S,888.     Filed  October  8,  1888.] 
trs.— -Bniered  by  Agreement— Vfbeiv  r  judgment  is  entered 
eement,  the  rights  of  the  parties  are  as  conclusivelj  adjodl- 
as  If  the  jndgmeDt  had  been  rendered  upon  a  trial  of  th« 

p.  177. 
Execution  SaU.  —  Redemption.  —  Retale.  —  Quieting  Title.  — 
iff  entered  into  a  verbal  contnict  for  the  safe  of  certain  real 
The  sale  was  never  completed,  bnt  the  purchaser  took  poa- 
.ofthereal  estate,  witbouttheconsentof  plaintiff,  and  erected 
ling  house  thereon,  and  plaintiff  was  made  defendant  in  sa 
to  enforce  mechanic's  liens  acquired  in  the  constmction  of 
use.  The  purchaser  filed  answer  disclaiming  any  interest  in 
i  estate,  and  upon  the  agreement  of  the  parties  the  court  ren- 
judgment  against  the  purchaser  in  favor  of  plaintiff  for  the 
it  of  the  purchase  money,  making  same  a  first  lien,  and  judg- 
in  favor  of  Uie  lienholders  for  tbe  amount  of  their  liens,  and 
d  that  the  real  estate  be  sold  for  the  satisfaction  of  the  judg- 

andany  surplus  remaining  to  be  paid  to  plaintiff.  The  prop- 
as  sold  under  tlie  judgment,  and  plaintiff  redeemed,  where- 
he  holders  of  the  unpaid  judgments  sought  to  have  the  prop- 
isold  in  satisfaction  of  their  judgments,  anil  plaintiff  brought 

enjoin  the  sale  and  to  quiet  her  title.  Held,  that  tbe  judg- 
mtered  by  agreement  was  conclusive  as  to  the  validity  of  the 
ind  that  upon  plaintiff's  redemption  of  the  real  estate,  it  be- 
lubjectto  resale  for  the  payment  of  the  judgments  remaining 
I.    pp.  173-179. 

EUvruli'nn  Saiex — Redempt ion.  ^The  word  "owner,"  as  used 
!  Bums  II^M  relating  to  the  redemption  of  real  estate  from 
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ezecntioa  aale,  meona  sn^  owner  of  tb«  real  estate  redeemed  whose 
interest  was  aubjeot  to  the  pajmeot  of  the  jndgmeiit  upon  which  it 
waseold,  withontreg&rd  to  whether  he. ia  the  judgment  debtor  or 
f^ifljTHft  under  him.    p.  US, 

From  the  Fountain  Circuit  Court.  Affirmed. 
J.  A.  Lindley  and  0.  P.  Lewia,  for  appellant 
Ltieas  Nebeker  and  Lincoln  Healer,  for  appellees. 

McHKS,  J. — This  suit  was  commenced  by  appellant  to  en- 
join the  sale  of  real  estate  and  quiet  the  title  thereto  in^ 
appellant.  A  demurrer  for  want  of  facta  was  sustained 
to  the  complaint,  and,  appellant  refusing  to  plead  further, 
judgment  was  rendered  in  favor  of  appellees.  The  only 
error  assigned  calls  in  question  the  action  of  the  court  in 
fCQStaining  the  demurrer  to  the  complaint. 

The  part  of  the  complaint  necessary  to  the  determination 
-of  this  appeal  is,  substantially,  as  follows:  In  April,  ]S!)l>, 
appellant  was  the  owner  in  fee  simple  of  the  real  estate  in 
coDtroversy,  situate  in  Fountain  county,  Indiana,  and  at  said 
time  entered  into  a  verbal  agreement  with  appellee,  James 
S.  Hoover,  for  the  sale  of  said  real  estate  to  him  for  the 
consideration  of  $100.  Said  Hoover  was  to  pay  $25  cash, 
and  execute  two  promissory  notes,  for  the  remainder  of  the 
purchase  money,  payable  six  and  twelve  months  after  date 
respectively.  The  1st  day  of  May,  1896,  was  designated  as 
the  day  for  the  consummation  of  said  agreement,  by  the  pay- 
ment of  said  $25,  and  the  execution  of  said  notes,  at  which 
time  appellant  was  to  execute  to  said  Hoover  a  bond  for  a 
deed,  which  deed  was  to  be  executed  upon  the  full  payment 
of  said  notes;  that,  although  said  Hoover  took  possessfon  of 
said  real  estate,  he  failed,  and  refused  to  comply  with  the 
terms  of  said  agreement,  on  his  part  in  every  particular,  ex- 
cept that  he,  a  few  days  after  said  Ist  day  of  Itay,  paid 
appellant  the  sura  of  $25,  agreeing  at  the  time  he  so  paid 
said  money  that,  in  the  event  he  failed  to  comply  with  and 
execute  the  terms  of  said  agreement,  the  said  money  so  paid 
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should  lie  forfeited  to  appellant  for  whatever  Io?s  she  mijiht 
sustain  by  reason  of  a  non-compliance  with  said  agreement; 
that  no  notes  were  executed  to  appellant  for  said  real  estate, 
and  she  received  no  payment  therefor  except  said  sum  of 
$25,  and  that  no  bond  or  other  obligation  for  a  deed  was  ever 
executed  by  appellant  to  said  Hoover,  and  that  said  posses- 
sion of  said  Hoover  was  founded  on  no  other  right  than  an 
disclosed  by  the  facts  alleged;  that  appellant's  title  to  said 
real  estate  Was  at  the  time  of  said  agreement,  and  at  all  times 
since  has  been,  of  record  in  the  recorder's  office  of  said 
county  of  Fountain;  that  without  the  consent  or  agreement 
of  appellant,  Hoover  erected,  or  caused  to  be  erected,  on  said 
real  estate  a  frame  dwelling  house,  and  each  of  appellees 
<Utiy  gave  notice  of  a  lien  on  said  house  and  real  estate  for 
various-  sums  of  money  due  them  respectively  for  materials 
furnished  for,  and  labor  performed  in.  the  erection  of  snid 
house.  That  appellee  Osborn  on  April  15,  1897,  instituted 
fuit  in  the  circuit  court  of  Fountain  connty  against  appellant 
and  against  said  Hoover  and  against  said  Osbom's  co-appel- 
lees herein  (who  claimed  to  hold  mechanic's  liens  on  said 
house  and  real  estate),  and  other;,  for  jndirment  against  said 
Hoover  for  materials  furnished  for  said  house,  and  for  the 
foreclosure  of  said  lien  and  the  sale  of  said  house  and  real 
estate  to  pay  the  same,  alleging  in  the  complaint  that  said 
Hoover  was  the  owner  in  fee  simple  of  said  real  estate;  that 
the  appellees,  except  the  sheriff,  each  filed  separate  cross- 
complaints  in  said  cause  against  appellant,  said  Osborn,  and 
all  the  codefendants  in  said  action,  each  thereby  seeking  to 
obtain  judgment  against  said  Hoover  for  laboi-  performed  in 
the  erection  of  said  building  and  a  decree  of  foreclosure  of 
their  respective  liens,  and  a  sale  of  said  house  and  real  estate 
to  pay  the  said  judgments,  alleging  in  each  of  said  cross- 
complaints  that  said  Hoover  was  the  owner  in  fee  simple  of 
said  real  estate;  that  appellant  also  filed  in  said  court  her 
erosB-complaint  against  all  the  other  parties  thereto,  alleging 
therein,  among  other  things,  the  aforesaid  agreement,  non- 
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rompliance  therewith,  and  forfeiture  by  reason  thereof,  and 
claimed  that  she  was  the  absolute  owner  in  fee  simple'  of 
mil  real  estate,  together  with  all  the  improveraents  thereon, 
including  said  bouse,  free  from  all  claims,  and  liens,  and 
notices  of  liens  of  said  parties,  and  asked  to  have  her  title 
qiiictod  ajrainst  the  same;  that  she  also  filed  in  said  action 
answers  to  the  complaint  and  the  cross-complaints,  averring 
among  other  things,  in  addition  to  the  facts  averred  in  her 
erossKTomplaint  as  aforesaid,  that,  if  the  matcrinl  was  fur- 
nished and  labor  was  performed  as  claimed  by  ^aid  parties, 
the  same  was  done  and  the  honse  erected  wilhont  the  an- 
thority,  direction,  consent,  or  agreement  of  appellant;  and 
further  answering  that  since  the  filing  of  her  crosa-complaint 
in  said  cause  for  possession  of,  and  to  quiet  Iter  title  to,  said 
property,  the  said  IToover  on  the  5th  day  of  ^fay,  1807,  de- 
livered up  to  appellant  fnll,  complete,  and  unqualified 
possession  of  said  real  estate;  that  no  demurrer  was  filed  to 
said  answers,  or  any  of  tbom,  but  that  said  Osbnrn,  the 
plaintiff  in  said  action,  and  the  cross-complainants  filed  re- 
plies to  said  answers  alleging  facts  upon  which  they  claimed 
appellant  was  estopped  from  making  any  defense  to  the  fore- 
closure of  said  liens.  To  each  of  snid  replies  appellant  filed 
a  demurrer,  and  each  of  said  demurrers  was  overruled  by  the 
courts  that,  upon  the  complaint  in  said  suit,  the  cross-com- 
plaints and  the  answers  thereto,  and  the  answer  of  said 
Hoover  disclaiming  any  interest  therein,  the  title  to  said  real 
estate  was  pat  in  issue,  and,  the  issue  being  made,  the  cause 
was  submitted  to  the  court  for  trial,  judgment,  and  decree 
upon  the  agreement  of  the  parties,  and,  in  accordance  with  the 
agreement,  the  court  rendered  judgments  against  said  Hoover 
in  favor  of  the  following  named  persons:  appellant  for  $195 
and  costs,  Elijah  B.  Osbom  $24!),87  and  costs,  Lorenzo  D. 
Harrold  $61.15  and  costs,  Edward  E.  Wade  $30.17  and 
costs.  Hardy  Songer  for  $12  and  costs,  Easley  &  Hathaway 
for  $34.55  and  costs,  .\lvnh  Sumner  for  $43.57  nnd  costs, 
Belle  Briner  for  $24.60  and  costs;  and  it  was  adjudged  and 
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decreed  by  the  court  that  the  judgment  in  favor  of  appellant 
wab  the  first  and  paramount  lien  on  said  real  estate,  and  that 
bI]  the  other  judgments  were  equal  and  concurrent  liens  with 
each  other  on  said  real  estate,  and  that  said  real  estate  be  sold 
by  the  slieriff,  and  the  proceeds  be  applied  accordingly:  and 
that  any  surplus  remaining  after  paying  said  judgment  and 
costs  be  paid  to  appellant;  that  no  other  decision,  determina- 
tion, or  judgment  was  made  or  rendered  in  said  cause  in 
relation  to  or  touching  the  title  or  ownership  of  said 
property  than  as  above  alleged.  That  afterwards,  on  April 
30,  1898,  the  sheriff  of  said  county  sold  said  real  estate  on 
said  decree  to  appellee  Elijah  B.  Osbom  for  $400,  which 
amount  he  paid  to  said  sheriff,  who  executed  to  him  a  certifi- 
cate of  sale;  that,  after  the  application  of  the  proceeds  of  said 
Pale,  the  judgment  in  favor  of  appellant  was  satisfied  and 
there  remained  unpaid  of  said  judgments  in  favor  of  said 
Osbom  and  said  croaa-complainanta  the  sum  of  $375.12;  that 
afterwards,  on  May  23,  1808,  appellant  claiming  to  be  the 
owner  of  said  real  estate  redeemed  the  same  from  said  sale 
by  paying  to  the  clerl;  of  said  court  the  sum  of  $402.04, 
which  said  Osborn,  the  purchaser  at  said  sale,  accepted  and 
received  as  n  redemption  nf  said  real  estate;  that  thereupon, 
the  holders-  of  said  unpaid  judgments  caused  a  copy  of  said 
decree  to  i^siie  to  said  sheriff,  who  has  advertised  said  real 
estate  for  sale  thereon,  to  pay  the  unpaid  balance  on  said 
judgments:  that  appellant  is  the  l^^l  owner  of  said  real 
estate,  and  has  the  legal  title  thereto,  and  has  had  such  titlr 
ever  since  and  prior  to  the  1st  day  of  May,  1896,  and  that 
she  has  all  the  oiiuities,  interests,  and  rights  thereto;  that 
there  is  no  lien  against  said  real  estate  in  favor  of  either  of 
said  appellees,  and  that  neither  of  them  has  any  lien  upon,  or 
eouity,  interest,  or  right  therein,  etc.  Prayer  for  injunction 
and  to  quiet  title. 

The  sole  question  is  whether,  after  appellant  redeemed 
said  real  estaf?,  appellees  were  entitled  to  have  the  same 
resold  to  satisfy  the  balance  of  their  judgments. 
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The  jndgmeitta  hj  agreement  in  tbe  action  to  enforce  the 
mechanic's  lienB  againBt  said  real  estate  were,  and  sie,  as  coii- 
clusive  as  if  rendered  upon  a  trial  of  said  cause.  Van 
Heet'a  Former  Adj.  pp.  145,  146;  1  Herman  on  Estoppel,  p. 
41 ;  Bigelow  on  Estoppel,  pp.  68,  69;  Fletcher  v.  Holmes,  25 
Tnd.  458;  Chamberiain  v.  Preble,  11  Allen  370;  Dunn  v. 
Pipes,  20  La.  Ann.  276;  Oreenwood  v.  City  of  New  Orleans, 
12  I^.  Ann  426,  431;  Girod  v.  Pargond,  11  La.  Ann.  329, 
331;  Hev-itt  v.  Stewart,  11  La.  Ann.  100,  102;  Jarboe  v. 
Smith,  10  B.  Mon.  (Ky.)  257;  McCreery  v.  Fuller,  63  CaL 
30;  Oaltman  v.  Ounn  (Miss.),  7  South.  285;  Donnelly  v. 
Wileox,  113  N.  C.  408,  18  S.  E.  330.  It  was  therefore 
conrlnsivelj  adjudicated  between  the  parties  in  that  case  that 
Hoover  had  such  title  to  said  real  estate  as  gave  Osbom,  the 
plaintiff  in  said  action,  and  the  croas-complainants  other  than 
appellant,  valid  mechanic's  liens  thereon,  or,  at  least,  that 
appellant  waa  estopped  from  asserting  that  Hoover  did  not 
)i8ve  such  title,  and  that  appellant  had  a  lien  thereon  prior 
and  enperior  to  said  mechanic's  liens,  of  $125,  and  that  ap- 
pellant was  entitled  to  the  remainder  of  the  proceeds  of  the 
sale  of  said  real  estate  on  said  decree,  if  any,  remaining 
after  the  payment  of  said  judgments,  interest,  and  eoMts. 
Appellant  cannot  in  this  action  against  the  said  parties  »>iic- 
cesafully- assert  any  fact  inconsistent  with  the  validity  of  her 
own  lien  for  the  $125,  or  the  mechanic's  liens  adjudged  in 
that  case;  in  other  words,  she  is  precluded  by  said  judgments 
from  disputing  any  fact  in  this  action  which  is  essential  to 
the  validity  of  her  own  lien  or  the  liena  of  the  other  partica 
to  that  action.  It  was  essential  to  the  validity  of  said  liens 
that  Bflid  Hoover  was  the  owner  of  either  the  lepnl  or  equit- 
able title  to  said  real  estate,  subject  to  appellant's  lien,  when 
said  ho\i3e  was  erected,  or  thnt  appellant  was  estopped  from 
averting  in  that  action  thnt  be,  Hoover,  was  not  the  owner 
of  fluch  title;  and,  therefore,  said  facts  were  conclusively  ad- 
judged between  the  parties  to  that  action,  and  the  parties  to 
Vol.  163—13 
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this  action  having  been  partieB  to  that  action  are  bound 
(hereby.  In  determining  the  sufficiency  of  the  complaint, 
therefore,  all  facts  alleged  therein  inconsietent  with  the 
^alidity  of  said  lien  must  be  disregarded,  and  for  this  reason 
the  truth  of  such  allegations  is  not  admitted  by  the  demurrer. 
That  appellant  held  both  the  legal  and  equitable  title  to  said 
reiil  estate,  and  was  the  owner  thereof  in  fee  simple  subject 
to  said  liens,  when  said  judgments  were  rendered,  is  entirely 
consistent  with  the  validity  of  said  liens  and  with  eaid  judg- 
ments and  decree,  and  that  she  had  such  title  is  confirmed 
hy  that  part  of  the  decree  which  directs  that  any  of  the  pro- 
ceeds of  the  sale  of  said  real  estate  remaining  after  the 
payment  of  said  judgments,  interest,  and  cost  he  paid  over 
to  appellant. 

It  is  insisted  by  appellant  that  the  word  "owner",  as  used 
in  §782  BiimB  1894,  §770  Horner  1897,  must  be  con- 
Btrued  to  mean  "judj^ment  debtor",  and  that  therefore  it  is 
only  when  the  redemption  is  made  by  the  judgment  debtor, 
or  some  one  claiming  title  under  him,  that  the  real  estate  is 
subject  to  resale  to  pay  the  amount  of  the  judgments  re- 
maining unpaid.  We  cannot  agree  with  appellant  in  this 
contention.  The  word  "owner",  as  used  in  said  section, 
means  any  owner  of  the  real  estate  redeemed,  whose  interest 
was  subject  to  the  payment  of  the  judgment  upon  which  it 
was  sold  without  regard  towhether  he  is  the  judgment  debtor, 
or  claims  under  him,  or  not  If,  however,  appellant  was  the 
owner  of  said  real  estate  in  fee  Mmple,  subject  to  said  liens, 
at  the  time  said  judgment  was  rendered  it  must  be  presumed 
that  she  acquired  Hoover's  title  thereto  after  the  mechanic's 
liens  were  placed  thereon.  The  title  so  acquired  by  appel- 
lant fron)  IToover  entitled  appellant  to  redeem  said  real 
estate  from  said  sherifTs  sale  whether  she  would  have  been 
cutitled  to  redeem  without  such  title  or  not.  This  being 
true,  appellant,  so  far  as  appellee?  (the  holders  of  said  me- 
chanic's liens)  arc  concerni-il,  re<leemed  said  real  estate  as 
owner  of  the  title  acquired  from  Hoover,   the  judgment 
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debtor.  In  any  view  of  the  case,  however,  it  is  clear  that 
whatever  title  appellant  had  to  said  real  estate  when  said 
judgment!!  were  rendered,  and  when  she  redeemed  the  same 
as  owner,  whether  she  derived  any  title  from  Hoover  or  not, 
the  same  was  subject  to  said  liens  and  said  judgments,  and 
ia,  therefore,  after  redemption  hy  her  as  snch  owner,  subject 
to  resale  under  the  provisions  of  §782  Bums  1894,  §770 
Homer  1897. 

The  court  did  not  err,  therefore,  in  sustaining  the  de- 
murrer to  the  complaint.     Judgment  affirmed. 


Kkdet  v.  Petty,  Guardian,  bt  al.  , 

[No.  18,416.    Filed  Octobar  4. 18M.] 

Spzoul  Fumvia.-^SIuat  bt  Corutrued  at  a  Whale.— A  apodal  finding 
most  be  ccmsidered  as  a  whole,  and  force  given  to  all  fladings  clear- 
ly relating  to  the  iame  fact  or  transaction,    pp.  183-185. 

Bnxs  AND  NoTKB- — BeiKiral.— The  term  "renewal."  as  applied  to  prom* 
iseory  notee,  means  the  reeotabliahment  of  the  partioular  contract 
for  another  period  of  time.   p.  IS4. 

Special  FnmiNO. — Suffieieney. — In  a  auit  by  a  creditor,  a  special  find- 
ing that  defendant  executed  a  note  to  plaintiff  which  was  after- 
ivardB  renewed,  and  that  judgment  was  obtained  by  plaintiff  on  ths 
renewal  note,  is  a  sufficient  finding  that  the  judgment  was  rendered 
against  defendant,    p.  185. 

Fn&CDCLEirr  Cosv«tance. — I^eading. — Proof  Necttaary, — Judgment. 
— Pretumption. — In  a  suit  by  a  judgment  creditor  toset  aside  a  con- 
veyance as  frandnlent,  it  Is  sufficient,  to  entitle  plaintiff  to  tnain- 
tain  his  suit,  to  allege  and  prove  the  rendition  of  his  judgment 
prior  to  the  commencement  of  such  suit;  the  continuance  of  such 
judgment  in  force  being  presumed  in  the  absence  of  affirmative 
proof  established  under  a  proper  answer,    p.  18G. 

HuSBAttD  AMD  WiPK.  —  When  Dairy  and  Poultry  Products  Nat  Sepa- 
rate Property  of  Farmer'i  Wife.— Mortgage.— Vfh6T9  by  the  assent 
of  her  husband  a  farmer's  wife  took  charge  of  all  domestic  dairy 
and  poultry  products  as  her  own,  a  portion  of  which  wag  expended 
for  grooeries  and  clothing  for  the  family,  and  a  part  used  by  the 
husband,  the  production  and  sale  of  such  products  did  not  const!- 
tote  the  wife's  separate  business  within  the  meaning  of  g697S  Bums 
18M;  and  notesand  mortgaged  executed  by  the  husband  to  the  wife 
for  sums  of  money  derived  from  such  products  received  by  him 
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■  from  his  nife,  ore  without  consideration,  and  void  aa  against 
oreditora.    pp.  186-189. 

COBiB.—FaUure  of  Special  Ptnding  to  Bpeeify  Amount.— Appeal. — 
A  proTisiou  in  a  decree  for  ttie  pajmsnt  of  a  apeciflo  amount  of 
oostB  accrued  in  the  original  judgment  will  not  be  stricken  out  on 
appeal  beoauae  the  speoi&l  finding  of  the  trial  court  did  not  specify 
the  amount  of  costs  accrued,    p.  IS9. 

From  the  Clinton  Circuit  Court.     Affirmed. 
M.  A.  Morrison  and  J.  T.  Hockman,  for  appellant. 
Palmer  &  Palmer,  W.  8.  Simt,  C.  Q.  Gueniher  and  A.  B. 
Clark,  for  appellees. 

Hadlet,  J. — The  special  finding  discloses  that  appellant 
was  intermarried  with  Matthew  T.  Kedev  in  1862,  and  is 
still  hb  wife.  She  had  no  property  at  the  time  of  her  mar- 
riage, except  one  heifer,  two  shoats,  and  one  dozen  chickens, 
and  has  since  acquired  none  by  gift,  devise,  or  descent,  except 
one  cow,  given  her  by  her  husband  to  replace  tie  heifer, 
which  died  a  few  months  after  the  marriage.  At  the  time 
of  the  marriage,  Matthew  T.  Kedey  had  about  eighty-Bix 
acres  of  land  in  Clinton  county,  upon  which  they  settled,  and 
have  continuously  resided,  raising  a  family  of  three  children. 
At  no  time  has  appellant  been  engaged  in  any  business  or 
employment  upon  her  own  account,  but  during  all  her  mar- 
ried life  has  been  engaged  in  performing  such  domestic 
duties  as  pertain  to  a  farmer's  wife.  Within  the  last  twenty- 
four  rears,  by  an  arrangement  with  her  husband,  appellant 
received  and  kept  the  proceeds  of  the  surplus  butter,  eggs^ 
chiofeenal  ducks,  geese,  and  garden  products,  grown  and 
produced  on  her  husband's  farm  by  their  joint  labor,  and 
sold;  she,  from  such  proceeds,  purchasing  an  indefinite  por- 
tion of  the  grooeries  and  clothing  used  by  the  family,  and 
her  hnaliRnd  purchasing  the  residue.  From  the  sales  of  such 
property  within  the  last  twenty-four  years,  appellant,  from 
time  to  time,  let  her  husband  have  small  sums  of  money, 
amounting  in  the  ajpn^giite  to  $1,200,  her  husband  agreeing 
with  her  that  he  would  reiwy  the  money  so  received  from 
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her.  On  the  28th  day  of  December,  1891,  her  husband 
executed  to  appellant  a  note,  whereby  he  agreed  to  pay  her, 
twelve  months  after  date,  $1,200  with  eight  per  cent,  in- 
terest from  date.  On  the  1st  day  of  January,  1896,  her 
hnsband  executed  to  her  another  note  calling  for  $399.55, 
payable  one  day  after  date,  with  eight  ^r  cent,  interest  and 
attorney  fees.  On  the  5th  day  of  December,  189fl,  her 
husband  executed  to  her  another  note  calling  for  $170,  pay- 
able one  day  after  date,  with  eight  per  cent,  interest  and 
attorney  fees.  On  the  19th  day  of  December,  1896,  her 
husband  executed  to  her  still  another  note,  calling  for 
1JS96,68,  payable  one  day  after  date,  mth  eight  per  cent, 
interest  and  attorney  fees.  On  the  9th  day  of  December, 
1896,  appellant  and  her  huaband  executed  a  mortgage  on 
sixty  acres  of  the  huaband's  lands  to  Kramer,  to  secure 
$1,100,  money  borrowed  and  used  by  the  husband  in  th'' 
jtayment  of  his  individual  debts.  On  the  same  day,  to  wit, 
December  9,  1896,  her  husband  executed  to  appellant 
Ilia  mortgage  upon  all  of  his  lands,  subject  and  junior,  how^ 
ever,  (p  the  Kramer  mortgage,  to  secure  the  payment  to  ap- 
pellant of  said  several  notes,  namely:  one  dated  Decemlwr 
38,  1891,  for  $1,200,  one  dated  January  1,  1896,  for 
$399..^5,  and  one  dated  December  5,  1396,  for  $170.  On 
the  24th  day  of  December,  1896,  her  husband  executed  to 
her  a  further  mortgage  upon  all  his  lands,  purporting  to 
secure  to  her  the  payment  of  said  note  dated  December  19, 
1Sfl6,  calling  for  $896.68.  Each  of  the  mortgages  was 
duly  recorded  in  the  recorder's  office  of  Clinton  countj'  within 
the  time  prescribed  by  law. 

The  husband's  lands  at  the  date  of  said  mortgages  were  of 
the  value  of  $3,440.  Appellant's  husband,  at  the  date  of 
FHid  mortgages  and  at  the  commencement  of  this  suit,  had 
no  other  property  subject  to  execution. 

Appellant,  on  the  26th  day  of  December,  1896,  brought 
her  action  in  the  Clinton  Circuit  Court  upon  all  of  her  said 
nntes  and  mortgages  against  her  hnsband,  her  huaband  being 


SUPREME  COURT  OF  INDIANA, ' 

Kedey  v.  Petty.  Gdn. 

mt  with  her  in  town,  and  was  served  with  summons  on 
ame  day;  and  on  the  5th  day  of  January,  1897,  appel- 
took  judgment  and  a  decree  of  foreclosure  against  her 
and,  and  all  of  his  lands,  by  default,  for  $3,369.80  and 

;  the  time  of  the  execul^on  of  said  notes  and  mortgages 
ipellant,  her  husband  and  their  son,  William  U.,  were 
nt  with  her.  On  the  13th  day  of  January,  1897,  her 
and  executed  to  appellant  a  quitclaim  deed  purporting 
nvey  to  her  all  of  said  mortgaged  premises.  Between , 
lates  of  August  13,  1892,  and  January  1,  1896,  ap- 
nt's  husband  and  their  aon,  William  U,  Kedey,  executed 
notes  to  divers  persons  for  borrowed  money,  amounting 
,670,  which,  remaining  unpaid,  judgments  were  taken 
on  against  the  makers  at  the  January  term,  1897,  of  the 
on  Circuit  Court.  Executions  were  issued  upon  the 
menta  against  both  defendants,  and  in  each  case  re- 
•d  nulla  bona.  William  U.  is  a  resident  of  the  county, 
never  had  any  property  subject  to  execution.  Each  of 
otes  and  mortgages  purporting  to  secure  the  same  was 
ited  to  appellant  by  her  husband  without  consideration, 
the  last  three  notes  and  both  mortgages  were  executed 
er  husband,  and  received  by  her,  for  the  purpose  of 
?ring  and  delaying  the  creditors  of  the  husband;  and 
foreclosure  of  the  mortgages  and  quitclaim  deed  to 
llant  were  further  steps  mutually  intended  by  appellant 
her  husband  to  hinder  and  delay  the  plaintiffs  and  the 
nnd's  other  creditors  from  the  collection  of  their  debts, 
le  complaint  is  by  the  judgment  creditors  of  the  hua- 
,  and  seeks  to  vacate,  as  fraudulent  against  the  plaintiffs, 
judgnient  and  decree  rendered  in  favor  of  appellant 
lary  5.  1897,  for  $3,369.80.  and  also  the  quitclaim  deed 
pellant  dated  Januar>- 13,  ISHT.  and  to  subject  the  lands 
lO  pa^Tuont  of  the  plaintiffs'  jiidtrments.  A  demurrer 
e  C'lnipl.iint  was  ovomileil.  trinl  upon  the  general  denial, 
finding  and  judgment  for  the  plaintiffs. 
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Xo  infirmity  of  the  complaint  i3  pointed  out,  bat  '8  re- 
I  Teraal  of  the  judgment  is  asked  for  alleged  errora  of  the 

court  in  stating  c6ncliisione  of  law  and  in  overruling 
appellant's  motion  for  a  new  trial  and  to  modify  the  judg- 
ment. 

The  conclusions  of  law  are  to  the  effect  that  the  lands 
described  in  the  complaint  ought  to  be  sold  for  the  payment 
of  the  plaintiffs'  judgments,  subject  to  the  Kramer  mort- 
gage and  the  inchoate  rights  of  appellant.  It  is  insisted  that 
the  facts  found  do  not  sustain  the  conclusions  of  law,  in  this: 
First,  that  it  is  not  found  that  the  plaintiffs,  at  the  commence- 
ment of  this  suit,  held  judgments  against  Matthew  T.  Ked^; 
and  second,  that  such  judgments  were  unpaid. 

It  is  stated  in  the  special  finding  that  on  the  13th  day  of 
August,  1892,  William  U.  and  Matthew  T.  Kedey  executed 
their  note  for  borrowed  money  to  the  plaintiffs  Allen,  which 
j  note  was  renewed  for  one  year  from  August  13,  1893,  and 

which  renewed  note  was  credited  September  27,  1895,  by 
$86.50.  "Complaint  filed  on  it  in  this  court  December  26, 
1896.  Judgment  taken  on  January  9,  1«07,  for  $180.63 
and  costs,  in  favor  of  John  P.  Allen  and  Emma  Crull.  Exe- 
cution issued  on  the  same,  January  11,  1807.  The  said 
William  U.  filed  his  schedule  January  14,  1897,  fhowing  his 
entire  property  to  be  of  the  value  of  $230.30.  That  on  the 
I  13th  day  of  January,  1897,  the  said  Matthew  T.  filed  his 

j  schedule  showing  his  personal  property  to  be  of  tlie  value  of 

$187.7.'>,  and  eighty-six  acres  of  real  estate  mortgaged  for 
$4,463.80;  and  said  execution  was  returned,  'N^o  property 
:  found  on  which  to  levy,'  and  '^V^lolly  unsatisfied,'  " 

With  respect  to  the  plaintiffs,  Petty  and  Wilson,  the 
I  siiecial  finding  recites  the  execution  to  each  of  promissory 

I  notes  for  borrowed  money  by  William  IT.  and  Matthew  T. 

I  Kedey,  the  rendition  of  judgment  thereon  by  the  Clinton 

!  Circuit  Court  and  that  said  judgments  remained  wholly  nn- 

I  paid. 
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The  first  objection  urged  is  that  these  findings  are  insuffi- 
«ient  in  that  they  do  not  find  in  terms  that  the  several 
judgments  were  rendered  against  Mitthew  T.  Kedey.  We 
concede  the  premise  that  nothing  can  be  taken  b;  intend- 
ment, and,  if  it  does  not  appear  from  the  findings  that 
the  plaintiffs,  at  the  conunencement  of  the  action,  had  valid, 
subsisting  judgments  against  Matthew  T.  Kedey,  they  cannot 
call  in  question  his  right  to  mortgage  and  convey  his  lands 
to  others.  With  respect  to  the,  Allen  note, — ^the  finding 
recites  the  execution  of  the  note  by  William  U.  and  Matthew 
T.  Kedey,  September  13,  1893,  and  adds,  "Which  note  was 
renewed  September  13,  1893,  for  one  year,"  From  this  it 
is  urged  that  we  can  not  determine  that  the  note  was  renewed 
by  the  same  parties,  or,  rather,  that  Matthew  T.  Kedey  was 
a  party  to  the  renewal,  and,  if  not  a  party  to  the  renewal, 
conid  not  have  been  a  party  to  the  judgment  rendered 
thereon. 

There  can  be  no  doubt  but  the  words  "which  note"  refer 
for  their  antecedent  to  the  note  executed  by  AVilliam  U.  and 
Matthew  T.  Kedoy.  No  other  note  between  the  parties,  or 
any  of  the  parties,  was  before  the  court.  And  it  was  the 
note  of  the  two  that  was  renewed,  the  obligation  of  both  to 
pay  the  plaintiff  a  sum  of  money.  How,  then,  could  the 
obligation  be  renewed  by  a  single  one  of  them,  or  by  one  of 
them  and  a  stranger?  "Renewed"  or  "renewal,"  as  applied 
to  promissory  notes,  in  commercial  and  legal  parlance,  moans 
something  more  than  the  substitution  of  another  obligation 
for  the  old  one.  It  means  to  reestablish  a  particular  con- 
tract for  another  period  of  time.  It  means  to  restore  to  its 
former  conditions.  "An  obligation  on  which  the  time  of  pay- 
ment has  been  extended."  Eng.  Law  Diet.  686,  "Imparting 
continued  or  new  force  and  effect."  And.  Law  Diet.  873. 
"To  malte  again."  2  Bouv.  Law  Diet,  876;  Daggett  v.  Dag- 
gett, 124  Mass.  149,  151,  To  find,  therefore,  that  the  partic- 
ular note  of  William  U.  and  Matthew  T.  Kedey  was  renewed, 
in  the  absence  of  any  restriction  or  limitation,  is  equivalent  to 


r^ 
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a  finding  that  the  renewal  was  by  tbe  aame  parties  aa  ihe 
origina],  and  that  the  note  sued  on  was  the  note  of  Matthew 
T.  Kedey. 

It  is  further  contended  that  the  finding  does  not  show  that 
the  plaintiffs  had  recovered  judgment  against  Matthew  T. 
Kedey,  The  finding  continues:  "Upon  the  renewed  note 
186  was  paid  September  27,  1895.  Complaint  tiled  on  it 
in  this  court  December  26,  181)6.  Judgment  taken  on 
January  9, 1897,  for  $180"  in  favor  of  the  Aliens.  "Execu- 
tion issued  on  the  same,  January  11th.  *  *  •  On  the 
13th  day  of  January,  1897,  the  said  Matthew  T.' filed  his 
schedule,"  showing  no  property  subject  to  execution,  and 
"Said  execution  was  returned  'No  property  found.'  " 

In  ascribing  meaning  and  effect  to  a  special  finding,  we 
roust  read  and  consider  it  as  a  whole,  and  give  force  to  all 
findings  clearly  relating  to  the  same  fact  or  transaction. 
Cleveland,  etc.,  R.  Co.  v.  Cloaaer,  126  Ind.  348,  367,  9  L. 
R.  A.  754,  22  Am.  St.  593.  The  finding  shows  that  the 
complaint  was  filed  on  the  renewed  note;  judgment  rendered 
in  favor  of  the  Aliens;  execution  issued  on  "same;"  Matthew 
T.  Kedey  filed  his  schedule,  showing  no  property  subject  to 
execution,  and  "said  execution"  was  returned  "No  property 
found"  upon  which  to  levy. 

The  facts  are  loosely  stated,  but,  taken  together,  we  think 
they  Bufficiently  show  that  the  judgment  was  rendered 
against  the  defendant,  Matthew  T.  Kedey.  But  it  is  further 
insisted  that  the  special  finding  is  insufficient  because  it  docs 
not  show  that  the  Allen  judgment  against  Matthew  T. 
Kedey  was  unpaid  at  the  time  of  the  commencement  of  this 
suit.  In  this  respect  it  is  sufficient  to  entitle  the  plaintiffs 
to  maintain  their  suit  to  allege  and  prove  the  rendition  of 
their  judgments  against  Matthew  T.  Kedey,  prior  to  the 
commencement  of  this  action.  Pierce  v.  Ilower,  142  Ind. 
626,  632.  The  rendition  shown,  it  will  be  presumed  the  judg- 
ments continue  in  force  and  effect.  If  for  any  reason  tliev 
have  been  annulled,  tliis  is  an  affirmative  defense  which  tbe 
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Fendants  must  establish  under  a  proper  answer,  if  they 
uld  profit  bj  it.  Campbell  v.  Cross,  39  Ind.  155;  Law  v. 
erling,  45  Ind.  25 ;  Blackburn  v.  Crowder,  108  Ind.  238, 
1;  State,  ex  rel,  v.  Scanlon,  2  Ind.  App.  320,  328;  11 
cy.  PI.  and  Pr.  1164. 

The  plaintiff,  Allen,  was  not  required  to  prove  the  non- 
rment  of  his  judgment.  Appellant's  only  answer  was  the 
leral  denial  and,  under  this  answer,  she  could  not  be  per- 
ttcd  to  prove  it.  Pierce  v.  Hower,  142  Ind.  626,  632. 
ince  she  is  not  in  a  situation  to  complain  of  the  absence  of 
'  fact  from  the  special  finding.     We  think,  therefore,  that 

■  facts  contained  in  the  special  finding  are  sufficient  to 
iport  the  jndffinont,  and  that  the  conclusions  of  law  stated 
■reon  were  correct. 

It  is  vifforonslj-  urged  that  a  new  trial  should  have  been 
inted  appellant  for  failure  of  the  evidence  to  sustain  the 
dings.  The  contention  is  that  the  evidence  proves  that, 
<n  after  their  marriage  in  1863,  appellant  made  a  valid 
■eement  with  her  husband,  whereby  she  was  to  have  the 
tceeds  of  the  biitter  and  eggs,  poultry,  and  other  produce, 
1  that  after  the  agreement  she  prosecuted  a  business  of 
:  own  with  respect  to  such  things,  and  that  the  money 
eived  therefrom  was  her  own  separate  property.  The  evi- 
ice  of  such  an  agreement  was  given  by  the  appellant  and 
IS  follows;. 

■Q.  What  arrangement,  if  any,  did  you  have  with  your 
'Wndf  A.  I  was  to  have  what  I  made  off  the  things 
t  1  stild  aWut  the  hou?e;  that  is.  the  produce  that  I  got 
t'ther,  Q.  When  was  the  arrangement  m.ide  with  your 
^Iwiid  (  A.  Pight  away  after  we  were  married,  as  soon  as 
wr-nt  to  luinst'kifpiiig.  Q.  How  did  you  make  the  ar- 
,«>nuentf  A.  We  ju-^t  mavlo  the  arrangement  that  the 
L-s  HUil  ihe  ohiokons  tlmt  I  wv>rkt\l  with.  I  was  to  have  the 
ittit  v>f.     Ho  t.'ia  nio  tiist  \.-a*  t.>  he  mine.     Q.     What 

■  ■vsi.l  iiN>nt  th.'  gnxvrio*?  .V,  He  said  I  was  to  buy  the 
,fm^  it   1   w-mu^l  t,',     Q.     Wh;ii  a'-mt   the  clothingt 
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A.  I  don't  know  that  there  was  anything  said  at  that  time 
about  that" 

Her  buiband  was  a  witness  for  appellant  and  examined 
at  length  and  made  no  mention  of  any  agreement  or  under- 
standing of  the  character  insisted  upon,  and  we  perceive  no 
just  ground  for  appellant's  insistence  that  the  court  should 
have  found  that  a  valid  contract  existed  between  appellant 
and  her  husband,  in  virtue  of  which  she  received  as  her  own 
separate  property  the  money  she  afterward  let  him  have. 

Contracts  between  husband  and  wife,  uhilc  sometimes 
nplield  in  this  State,  when  clearly  established,  are  not  fa- 
vorites of  the  law,  and  can  not  be  established  by  such  vague 
and  indefinite  testimony  as  that  given  by  appellant.  At 
common  law  such  contracts  were  wholly  void,  and  the  rule 
has  been  relaxed  by  statute  in  this  State  tmly  so  far  as  to 
enable  a  married  woman  to  manage  and  enjoy  her  own 
separate  business  and  estate.  The  importance  of  protecting 
the  home  against  the  mischiefs  likely  to  result  from  unre- 
strained commercial  dealings  between  husband  and  wife  is 
still  recognized  in  this  jurisdiction,  and  the  rule  of  the  com- 
mon law  can  not  be  extended  beyond  the  letter  of  the  statute. 
Bamett  v.  Uarshbarger,  Adm.,  105  Ind.  410.  It  is  imma- 
terial, therefore,  whether  or  not  appellant  and  her  husband 
entered  into  the  agreement  contended  for.  It  is  a  subject 
about  which  they,  as  husband  and  wife,  had  no  power  to 
contract.  No  claim  is  made  that  the  money  received  by  the 
wife  was  a  gift  from  her  husband,  and  with  that  question 
we  have  nothing  to  do. 

The  evidence  shows  that  the  husband  sometimes  assisted 
appellant  in  milking  the  cows,  furnished  feed  for  the  cows 
and  poultry  and  generally  ai^companied  her  to  market.  She 
made  the  butter,  gathered  the  epg»,  tended  the  poultrv,  and. 
assisted  by  the  children,  gathered  wild  plums  and  grapes  and 
sold  them  on  the  market.  The  surplus  produce  she  "got 
t(^ether"  she  sometimes  sold  for  cash,  and  at  others  ex- 
changed for  family  ^oceries  and  clothing  for  herself  and 
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cne  heifer,  two  shoats,  and  one  dozen  chickens,  and  it  is 
ugoed  that  a  8um  equal  to  appellant's  recovery  against  her 
husband  proceeded  therefrom  aa  natural  accretion.  The 
heifer  died  within  a  few  months,  we  are  not  advised  as  to 
what  hecome  of  the  dioats,  and  the  dozen  chickens  constitute 
rather  a  slender  foundation  for  a  fortune  of  $3,369,  the 
amount  of  the  judgment  and  decree  assailed  in  this  suit 
There  is  evidence  to  the  contrary,  and  we,  therefore,  avail 
ourselves  of  the  rule  applicable  to  findings  on  appeal,  and 
leave  the  judgment  of  the  lower  court,  upon  this  point, 
undisturbed.  "We  think  the  finding  of  the  court  is  sustained 
by  the  evidence,  and  is  not  contrary  to  law;  and  the  motion 
for  a  new  trial  was  therefore  properly  overruled. 

Appellant's  motion  to  modify  the  judj^ment  was  overruled. 
The  point  stated  against  the  judgment  is  but  a  renewal  of  the 
objection  urged  to  the  special  finding,  that  judgments  were 
rendered  in  favor  of  the  plaintiffs  and  against  Matthew  T. 
Kedey,  and  the  conclusions  of  law  thereon.  We  have  fully 
considered  this  question  in  the  former  part  of  the  opinion. 

The  contention  that  the  provision  in  the  decree  for  the 
payment  of  a  Fpecific  amount  of  costs  accrued  in  the  original 
judgments  of  the  plaintiffs  should  have  been  stricken  out 
because  the  special  finding  did  not  state  the  specifie  amounts 
accrued,  can  not  be  sustained.  Palmer  v,  Ohrer,  73  Ind. 
529,  533:  PittahurgJi,  etc.,  R.  Co.,  v.  Toum  of  Elwood,  19 
Ind.  308;  Dufour  t.  Kioua,  91  Ind.  409. 

We  find  no  error  in  the  record.     Judgment  affirmed. 

Mbtzger  v.  Httbbard  et  al. 

[No.  18,033.    Filed  October  S,  18W.]  '  i^TmI 

Bnxs  AND  Nona.— JVomworv  Note.—Indortement.—Suretnthip.—  {^  g^' 

Ouaranty.  — An  iDdorseiDeiit  of  s  promissory  note  by  the  pajee  \\si  '\m\ 

as  follows:     "For  valne  reoelvecl.  I  hereby  sell  and  assign  the  l!£L"*l 
wittiin  note  to  W.,  and  (cnanntee  the  payment  and  oollsctlon  of  the 
BMne,  and  agree  to  pay  all  attorney's  fees,  and  do  waive  presant- 
luant  for  payment,  protest  and  notice  of  protest  and  nonpayment  of 
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itituten  a  direct  and  abBolute  undertaking  to  fuj  the 
ch  undertaking  the  indorser  is  liable  at  the  suit  of 
id  it  is  not  required  of  auch  assignee  that  be  attempt 
the  maker  before  proceeding  against  such  indotser. 

aing  Demvrrer  to  Pleading. — Harvileii  Error. — It  is 
»  sustain  a  demurrer  to  one  paragraph  of  a  pleading, 
ling  paragraph  contains  all  the  material  allegations 
more.    p.  19S. 

. — Assignment. ^IndorMTnent. — Merger. — An  under- 
1  on  a  note  by  the  payee  thereof  is  not  merged  into  a 
n  assignment  of  such  note  by  the  mere  acoeptanoe 
lent.    j>p.  196,  197. 

.  Joseph  Circuit  Court.     Affirmed, 
hers,  8.  0.  Pickens,  C.  W.  Moons  and  D.  M. 
pellant. 
and  A.  L.  Brick,  for  appellees. 

On  March  29,  1884,  John  Snorf  executed  his 
te  to  appellant  in  these  words:  "Niles, 
ch  39,  1884.  Five  yean:  from  the  16th  day 
K  1884,  for  value  received,  I  promise  to  pay 
^r  twenty-eight  Inindred  and  thirty-five  dol- 
est  at  the  rate  of  seven  per  cent,  per  annntn, 

the  whole  sum  to  be  paid  annually  on  the 
ril  of  each  year,  a  mortgage  l>earing  even  date 
I  collateral  thereto.  Signed,  John  Snorf." 
ly  Snorf  and  wife  executed  a  mortgage  to  ap- 
3  in  the  state  of  Michigan  to  secure  said  note. 
1884,  appellant  Metzger  sold  and  transferred 

Daniel  Ward,  in  consideration  of  $2,800  then 
l^ard  to  him,  and  assigned  said  note  to  said 
allowing  agreement  in  writing  indorsed  there- 
B  received  I  hprehy  sell  and  assign  the  within 
Ward  of  South  Bend,  Indiana,  and  guarantee 
id  cnlWtion  of  the  same,  and  agree  to  pay  all 

and  do  waive  presentment  for  payment,  pro- 
I  of  protest  and  non-payment  of  the  same,  all 
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nilhoot  TeHef  from  valaation  and  appraisement  laws, 
digued,  John  B.  Metzger."  Said  Ward  dipd  at  St.  Joseph 
county  Indiana  in  1892,  testate,  the  will  was  duly  probated, 
and  an  executor  appointed  who  sold  and  assigned  said  note 
by  indorsement  to  appellees.  The  interest  was  paid  on  said 
note  each  year  hy  the  maker  thereof,  in  full,  to  October  19, 
1891,  This  action  was  commenced  by  appellees  against  ap- 
pellant upon  his  said  contract  indorsed  upon  said  note.  Ap- 
pellant's demurrer  to  the  complaint  for  want  of  facts  was 
oremiled  and  he  filed  an  answer  in  ftre  paragraphs,  the  first 
lieing  a  general  deniaL  Demurrers  for  want  of  facts  were 
sustained  to  the  third,  fourth,  and  fifth  paragraphs  of  answer. 
The  trial  of  said  cause  by  the  court  resulted  in  a  finding  and, 
over  a  motion  for  a  new  trial,  judgment  in  favor  of  appellees. 

The  complaint  proceeds  upon  the  theory  that  appellant's 
contract  indorsed  on  said  note  was  a  direct  agreement  to 
pay  said  note  upon  which  he  was  liable  at  the  suit  of  his 
own  or  any  subsequent  assignee.  If  this  theory  is  correct 
the  court  did  not  err  in  overruling  appellant's  demurrer  to 
the  complaint. 

It  is  the  settled  rule  in  this  State  that,  when  the  form  of 
the  contract  is  that  of  an  original  and'  absolute  undertaking 
to  pay  the  debt  of  another,  the  liability  of  ihe  promisor  is 
that  of  surety;  but  when  the  agreement  is  that  another  ahali 
pay  in  the  first  instance  and  the  promisor  only  becames  liable 
upon  the  default  of  the  other,  the  contract  is  one  of  strict 
guaranty.  "Usually  the  contract  of  the  guarantor  is  to  an- 
swer for  the  default  of  his  principsl,  if  by  the  use  of  duo 
diligence  a  lose  results  from  such  default,  while  the  surety 
is  responsible  at  once  upon  his  direct  engagement  to  pay." 
Furst  &  Bradley  Mfg.  Co.  v.  BlacJc,  111  Ind.  308,  313; 
Ward  V.  Wilson,  100  Ind.  52,  5.^,  56,  50  Am.  Rep.  763; 
LaRoae  v.  Bank,  102  Ind.  332,  335,  336. 

It  has  been  uniformly  held  in  this  State  that  where  any 
person  upon  a  sufficient  con^idcrntion,  bv  a  contract  in  writ- 
ing, guarantees  the  payment  of  the  debt  of  another,  c^'I- 
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or  otherwise,  in  language  snb- 
antee  the  payment  of  [deacrib- 
t  is  a  direct  and  absolute  un- 
kvithoiit  any  coodidon  or  con- 
rs  him  primarily  liable  thereon, 
in  is  not  entitled  to  any  notice 
wrty  to  pay  the  debt,  and  no 
jebtedness ,  or  failure  to  coUect 
le  from  the  other  parties  liable 
le  person  making  sach  contract 
.nd  that  such  a  contract  passes 
edness.  Nading  v.  McGregor, 
ifith,  121  Ind.  478,  481;  Furat 
;■,  111  Ind.  308;  Ward  v.  Wih 
ip.  763;  Kline  v.  Raymond.  70 
7  Ind.  55;  Cole.  v.  MerchaTit* 
haker  v.  Cody,  54  Ind.  586; 

226;  Dickinson  v.  Caller,  45 
ut,  18  Ind.  281;  Bumham  v. 

,  supra,  the  agreement  entered 
the  payee  was  in  the  following 
lyment  of  this  note,  and  costs, 
was  held  to  be  in  substance  and 
and  the  person  executing  it  an 
onally  boujjd  to  pay  the  note 
cy  or  insolTency  of  the  maker 

ira,  the  agreement  indorsed  on 
one  being  the  payee,  was,  "We 
:as  held  that  the  persons  execut- 
anally  liable,  antf  were  not  dis- 
dilippnce  to  collect  the  note  of 
mt  and  able  to  pay. 
tipra,  the  note  was  indorsed  by 
alue  received  1  assign  this  note 
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to  Edgar  HendersoD,  and  guarantee  the  payment  of  the 
same  when  due,"  and  it  was  lield  that  the  same  was  a  direct 
agreement  by  the  payee  to  pay  the  note  when  due,  depending 
upon  no  demand  of  payment,  or  other  condition,  and  upon 
vhich  he  waa  primarily  and  abaolntely  liable  at  the  suit  of 
the  first  or  any  sabeequent  assgnee. 

Id  Cole  V,  Merchants  Bank,  supra,  two  persons,  not 
the  payees  of  the  note,  indorsed  on  the  back  thereof  the  fol- 
lowing, "We  jointly  or  severally,  for  value  received,  hereby 
guarantee  the  prompt  payment  of  the  within  note."  Said 
note  was  afterwards  sold  and  assigned  by  the  payee  to  said 
Merchants  Bank,  and  the  assignee  brought  an  action,  on  said 
agreement  and  it  was  held  that  said  contract  passed  to  said 
bank  and  it  was  entitled  to  recover  thereon  upon  tho  doctrine 
declared  in  Sample  v.  Martin,  supra,  which  waa  approved. 

In  Frash  v.  Polk,  supra,  William  Frash  assigned 
to  one  Polk  a  judgment,  and  at  the  same  time  he  and  one 
John  Fra^  executed  an  agreement  which,  omitting  that 
part  which  described  the  judgment,  assigned  it  as  follows: 
'^Ve  hereby  guarantee  that  said  judgment,  bearing  ten  per 
pent,  interest,  shall  be  paid  to  said  Bobcrt  Polk  on  or  before 
December  25,  1875,  and  in  case  it  is  not  paid  by  that  time 
we  guarantee  the  payment  of  three  per  cent,  additional  inter- 
est from  said  date  (Dec.  25,  1875)  until  said  judgment  is 
paid,"  and  it  was  held  that  said  contract  was  not  a  collateral 
guaranty,  but  that  it  was  a  direct  and  absolute  contract  of  the 
persons  executiDg  it,  and  that  they  were  severally  liable 
thereon. 

In  Kline  v.  Raymond,  supra,  the  writing  sued  on  read: 
"I  hereby  guarantee  the  payment  of  six  hundred  dollars  to 
Raymond,  Lowe  &  Co.,  •  *  *  for  goods  bought  April 
3,  1872,  by  G.  H.  Baxter,  Muncie,  Ind.,  the  terms  being  for 
net  goods  sixty  days,  and  time  goods  four  months.  This 
guaranty  shall  cover  any  balance  in  account,  not  exceeding 
the  amount  above  named.     Invoice  not  made  out,  and  may 
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lilt  guaranteed  bj-  $200.00  or  $300.00.''  And 
be  an  absolute  and  unconditional  promise  to 
iim. 

tradley  Mfg.  Co.  v.  Black,  supra,  S.  M,  Black 
contract  with  one  Prier,  upon  the  back  of 
;ten  an  agreement,  guaranteeing  the  fultil- 
rreement  by  said  Black,  and  it  further  pro- 
ler  guarantee  to  the  said  H.  J.  Prier  the  pay- 
es  that  may  be  taken  by  him  in  part  or  full 
sums  for  which  he  may  become  liable  under 
eluding  in  the  above  guarantee  the  payment 
le  by  any  other  person  whatever  that  may  be 
aid  H.  J.  Prier  by  S.  M.  Black.  Payable 
rom  valuation  or  appraisement  laws."  It  was 
n  on  said  contract  that  the  part  thereof  that 
fulfilment  on  the  part  of  Black,  of  his  con- 
•,  was  an  indirect  or  collateral  guaranty,  be- 
ns executing  the  same  only  guaranteed  that 
ilfil  it,  and  they  did  not  assume  or  agree  to 
;s.  The  court  however  held  that  the  latter 
iement  which  guarantees  the  payment  of  all 
Prier,  under  the  agreement  between  him 
a  direct,  and  absolute  undertaking  to  pay  all 
Q  which  they  were  absolutely  and  uncondi- 

that  the  agreement  sued  on  is,  under  the  nOe 
lis  State,  a  direct  and  absolute  undertakini;  to 
ind  that  appellant's  liability  thereon  is  abso- 
litional,  and  that  neither  appellees  nor  their 
appellant  any  duty  to  collect  or  attempt  to 
!  from  the  maker  of  the  note,  and  that  their 
in  this  respect,  did  not  discharge  appellant 
ty  to  pay  said  note,  and  the  indorsement  of 
ppellees  passed  to  them  the  agreement  of 
upon.  Coif  V,  Merchants  Bank,  supra : 
?od<j,  supra.     The  word  "collection"  in  said 
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agreement  does  not  cbsnge  the  legal  effect  of  the  direct 
nndertakiDg  to  pay  the  note.  It  may  be  true  that  by  said 
agreement  appellant  not  only  undertook  to  pay  the  note  but 
also  guaranteed  the  collection  of  the  same,  as  in  Furst  & 
Bradley  Mfg.  Co.  v.  Black,  supra.  As  to  whether  this 
ia  a  proper  coiiBtmction  of  the  agreement  it  is  not  necessary 
to  decide.  This  seems,  however,  to  have  been  the  opinion  of 
the  trial  court  in  refusing  to  allow  appellees  attorney's  feett 
in  this  action  which  could  only  be  sustained  upon  the  theory 
that  the  attorney's  fees  provided  for  in  said  agreement  were 
the  attorney's  fees  incnrred  or  paid  by  appelleea  in  an  action 
against  Snorf  and  wife  on  the  note  and  mortgage,  and  not 
attorney's  fees  incurred  or  paid  in  an  action  on  appellant's 
agreement  This  ruling  of  the  trial  court  is  not  challengeil 
liere,  and  we  are  not  required  to,  and  do  not,  decide  as  to 
its  correctness.  The  agreement  in  Bumham  v.  Qallentine, 
Kupra,  which  was  held  to  be  an  absolute  and  unconditional 
promise  to  pay  the  note,  contained  a  provision  guaranteeing 
the  payment  of  the  cost.^,  if  any  were  made,  in  an  action  on 
the  note.  The  court  did  not  err,  therefore,  in  overruling 
the  demurrer  to  the  complaint. 

The  fourth  and  fifth  paragraphs  of  answer  were  drawn 
upon  the  theory  that  appellant's  agreement  was  a  strict  guar- 
anty, and  that  he  did  not  undertake  thereby  to  pay  the  note. 
It  follows  from  what  we  have  already  said,  that  the  court 
correctly  held  aaid  paragraphs  of  answer  insufficient. 

Appellant  says  that  "the  third  paragraph  of  answer  sets 
up  the  same  facts  as  the  second  paragraph  of  answer,  with 
the  additional  facts"  setting  forth  the  same.  The  sufficiency 
of  the  additional  facts  stated  depends  upon  the  theory  of  ap- 
pellant that  the  agreement  sued  upon  is  one  of  strict 
guaranty,  and  therefore  added  no  strength  to  said  third  para- 
graph, being  mere  surplusage.  As  said  third  paragraph 
without  said  additional  facta  was  the  same  as  the  second,  the 
error,  if  any,  in  sustaining  the  demurrer  thereto  was  harm- 
lesB,  for  the  reason  that  appellant  could  make  the  same  de- 
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fense  Tinder  the  tliird  paragraph  without  any  other  or  greater 
evidence  than  wonld  have  been  required  under  the  aecond. 
Hormann  v.  Hartmeiz,  128  Ind.  353,  354,  355;  LestfT  v. 
Brier,  88  Ind.  296;  Ciiy  of  Elkhart  v.  Wickwire,  87  Ind. 
77,  79. 

It  is  next  inaiated  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  Appellant  insists  that  the 
issue  of  fact  made  liy  the  general  denial  to  the  second  para- 
graph of  answer  should,  under  the  evidence,  have  been  found 
in  his  favor.  Said  second  paragraph  of  answer,  disregard- 
ing surplusage,  conclusions  and  other  unnecessary  and  im- 
material allegations,  avers  in  substance  that,  "on  March  31, 
1888,  appellant  and  said  Ward,  who  Avas  then  the  holder  of 
said  note,  entered  into  the  following  agreement:  'Know 
all  men  by  these  presents,  that  I,  John  B.  Metzger,  of  St. 
Joseph  county.  State  of  Indiana,  for  value  received,  the 
receipt  whereof  is  hereby  acknowledged,  have  sold,  assigned^ 
transferred  and  set  over,  and  by  these  presents  do  sell,  assign, 
transfer  and  set  over  unto  Daniel  AVard,  of  St.  Joseph 
county,  State  of  Indiana,  his  executor,  administrator  or  As- 
signs, to  his  and  their  own  proper  use  and  benefit,  a  certain 
■  indenture  or  mortgage  bearing  date  March  28,  A.  D.  1834, 
and  recorded  March  31,  A.  D.  1884,  in  Liber  24,  Mortgages, 
pages  608  of  the  records  of  Berrien  county  and  state  of 
Michigan  in  the  registry  office  thereof,  which  mortgage  was 
executed  and  delivered  by  John  Snorf  and  Teresa  Snorf,  his 
wife,  to  the  undersigned,  John  B.  Metzger,  together  with  the 
promissory  note  and  the  debt  and  interest  secured  by  said 
mortgage;  and  I  do  hereby  give  the  said  Daniel  Ward,  his 
executor,  administrators  and  assigns  the  full  power  and  nn- 
thority,  for  his  or  their  own  use  and  benefit,  or  at  his  or  their 
own  cost,  to  ask,  demand,  collect,  receive,  compound  and  give 
acquittance  for  the  same  or  any  part  thereof,  and  in  my 
name  or  in  his  own  name  or  otherwise  prosecute  and  with- 
draw any  suit,  or  proceeding  in  law  or  in  equity  therefor.  The 
note  secured  by  said  mortgage  is  of  even  date  herewith,  and 
for  the  principal  sum  of  $2,835,  bearing  interest  at  seven  per 
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cent,  from  April  16,  A.  D.  1884.  In  witness  whereof  T 
have  hereunto  set  my  hand  and  seal  this  31at  day  of  March, 
A.  D.  1888.  (Signed)  John  B.  Metzper.'  That  the  noti> 
mentioned  in  said  agreement  ia  the  note  upon  wtiich  the 
agreement  sued  on  in  this  case  was  indorsed,  and  the  said 
mortgajfe  mentioned  wa?  given  to  secure  said  note,  and  that 
said  Ward  thereupon  undertook,  assumed  and  agreed  to 
collect  said  note  and  mortgage,  and  released  this  appellant 
from  any  further  duty  with  respect  thereto,  and  accepted 
said  asragnment  in  lien  of,  and  in  satisfaction  of  the  agree- 
ment  of  appellant  sned  upon  in  the  complaint" 

There  was  no  evidence  given  by  any  one  that  said  "Ward 
agreed  to  receive  said  assignment  in  lieu  or  discharge  of 
appellant's  undertaking  to  pay  said  note,  or  that  he  would 
release  appellant  therefrom,  or  that  the  same  should  be  can- 
celed in  consideration  of  said  assignment.  Unless  therefore 
the  mere  execution  by  appellant  of  said  written  assignment 
set  forth  in  the  second  paragraph  of  answer,  and  its  accept- 
ance by  Ward,  released,  discharged,  or  canceled  appellant's 
undertaking  to  pay  said  note,  appellees  were  entitled  to  re- 
cover thereon,  and  the  motion  for  a  new  trial  was  correctly 
overruled. 

The  written  assignment  set  up  in  said  paragraph  in  no  way 
refers  to  or  modifies  appellant's  written  undertaking  to  pay 
the  note,  nor  was  said  undertaking,  by  the  mere  acceptance 
of  said  assignment,  mei^ed  therein.  There  is  nothing  in- 
consistent in  the  two  writings,  and  they  may  both  stand 
without  in  any  way  interfering  with  each  other.  The  writ- 
ten assignment  did  not  require  Ward  to  sue  on  the  note  and 
mortgage,  it  only  gave  him  the  right  to  do  so,  a  right  which 
he  already  had.  It  is  evident  that  the  mere  execiition  and 
acceptance  of  the  assignment  in  March,  188S,  did  not  cancel, 
release,  or  in  any  way  prevent  the  enforcement  of  appellant's 
imdertaking  to  pay  said  note. 

Finding  no  available  error  in  the  record  the  judgment  ia 
affirmed. 
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Sbouritt  Savincis  and  Loan  Associatic 

Elbert  et  al. 

[No,  18.B63.    Filed  October  6,  ISM.] 

BmLDtNO  ANi>  Loam  Associations.— 7nferesf.—  I7*UTV.- 
between  building  and  loan  associations  and  members  f 
on  loans  in  excess  of  the  legal  contract  rate  are  not  uphe 
of  an?  statutoiy  law  exempting  building  and  loan  associf 
tbe  usuty  law,  but  on  the  ground  that  the  contracts 
their  nature  usurious,  since  the  member  stands  in  the  di 
of  lender  and  borrower,  and  the  transactions  are  not  mc 
'       money  as  between  strangers,    pp.  SOO-lOt. 

Same. — Foreign  Corporations, — ContmcU. —  The  State  m 
terms  on  which  foreign  corporations  may  enter  to  do  bv 
if  a  foreign  corporation  is  permitted  to  enter,  the  vali 
contracts  with  citizens  of  the  State  must  be  determined  b 
that  apply  to  similar  contracts  between  oitixens  and  do 
porations.    p.  20S. 

Saue — Foreign  Corporationt. — Contracts. — .Failure  to  C< 
Slatutorj/  Begutatiotu.—A  contract  entered  into  by  a  for 
ing  and  loan  association  with  a  citizen  of  this  State  is  nc 
invalid  by  reaaon  of  the  failure  of  the  association  to  oo 
gg3453-3459  Bums  1864,  providing  that  foreign  corporati 
enforce,  in  any  court  in  this  State,  any  contracts  mat 
agents  until  such  agents  file  certificates  of  their  appoit 
their  principal's  consent  to  be  sjied  in  this  State  by  serv 
ess  upon  the  agent,  and  a  compliance  with  the  statute  a 
before  bringing  suit  renderssuch  contracts  enforceable,  j 

Same. — Foreign  Corporations, — Contracts. — failure  to  Ci 
Statutory  Regulations. — The  failure  of  a  foreign  buiidin 
association  to  comply  with  the  act  of  1898  (g§«64~448a  E 
making  it  unlawful  for  sucb  association  to  do  business  ii 
until  it  has  complied  with  the  provisions  thereof,  does 
the  obligation  of  existing  contracts,  nor  prevent  sucb 
from  enforcing  contracts  entered  into  prior  to  the  pas 
act.    pp.  SOS,  20U. 

From  the  Madison  Circuit  Court.     Reversed. 
A.  M.  Wagner,  J.  Bingham,  J,  Long  and  F.  E 

for  appellant. 

J.  C.  Blachlidge,  C.  C.  Skirhij,  C.  Wolf,  B.  C. 

Warner  and  A.  W.  Brady,  for  ap()ellees. 
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Barer,  J. — ForecloBore  of  a  "building  and  loan"  mort- 
gBge.  Tht:  error  assigned  is  the  overr.iling  of  appellant's 
motion  fur  a  aew  trial.  The  evidence  discloses  that  appel- 
lant ia  a  foreign  building  and  loan  association,  organized 
under  the  laws  of  Minnesota.  On  November  21,  1891, 
Elbert  took  out  five  shares  of  $100  each  and  received  a  cei^ 
tilicate  therefor,  of  which  the  essential  features  were  Elbert's 
membership  in  the  appellant  association,  his  agreement  to 
pay  monthly  dues  of  sixty  cents  per  ^hare  until  the  sharoB 
matnred,  appellant's  agreement  to  apportion  among  the 
shares  in  good  standing  all  the  profits  arising  from  interest, 
premium  and  other  sources,  and  appellant's  agreement  to 
pay  $100  per  share  "whenever  the  monthly  payments  made 
on  any  share  together  with  the  profits  apportioned  to  such 
share  amount  to  $100".  On  the  same  day,  Elbert  made 
written  application  for  a  loan  of  $.'')00  on  certain  land  ia 
Madison  county,  Indiana,  and  therein  offered  a  monthly 
premium  of  sixty  cents  per  hundred  dollars  borrowed.  On 
this  application  appellant  awarded  Elbert  the  loan.  On 
January  13,  1892,  Elbert  executed  the  bond  and  mortgage 
sued  on.  In  the  bond  Klliert  acknowledges  the  receipt  of 
$500  and  promises  to  pay  monthly,  $3  dues  on  hia  stock,  $.1 
premium,  and  $2.50  interest,  "until  the  ralue  of  his  stock 
shall  equal  the  amount  loaned".  The  mortgage  secures  the 
performance  of  the  covenants  in  the  bond.  The  business  of 
selling  the  stock  and  making  the  loan  was  done  in. Madison 
county  through  appellant's  agent,  IFerman  F.  ^V'ilkie,  a  resi- 
dent of  that  county.  At  that  time,  appellant  had  not  com- 
plied with  the  foreign  corporations  act  of  1S53,  §§3022- 
3028  R  S.  1881  and  Homer  1897,  §§345.3-3459  Bums 
1894,  At  DO  time  did  appellant  comply  with  the  foreign 
building  and  loan  associations  act  of  1893,  g§44G4- 
4483  BnmB  1894,  §§3420v-3420oo  Homer  1897.  After 
the  passage  of  the  act  of  1893,  and  before  bringing 
this  suit,  appellant  and  its  agent  Wilkie  did  the  things  re- 
quired by  the  act  of  1852.     Appellee  Mary  Peele  is  the 
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I  wife  of  Elbert.     Appellee  Edward  Peele  is  the 

of  Mary.  Elbert  kept  up  the  payments  under  hia 
1  Jauuary,  1896,  This  cuit  was  begi!n  in  November 
At  that  time  Mary  Peele  had  become  the  owner  of 
tgaged  land.  Elbert  defaulted.  As  against  Peele 
le,  the  court  rendered  jud^ent,  in  rem  only,  for  the 
of  the  loan  with  six  per  cent,  interest,  less  all  stock, 
and  premium  payments  under  the  bond,  reckoned 
g  to  the  nile  for  partial  payments.  The  motion  for 
rial  states  as  grounds  that  the  decision  is  contrary  to 

not  sustained  by  sufficient  evidence,  and  that  the 
nt  of  the  amount  of  recovery  is  too  nmall. 
^Constitution  of  this  State,  in  force  since  November 
.,  provides:  Article  1,  §23,  "The  General  As- 
shall  not  grant  to  any  citizen,  or  class  of  citizens, 
;s  or  immunities  which,  upon  the  same  terms,  shall 
ally  belong  to  all  citizens";  Article  4,  §22,  "The 

Assembly  shall  not  pass  local  or  special  taws  in 
he  following  enumerated  cases,  that  is  to  say:  •  *  * 
relation  to  interest  on  money".  On  May  27,  1852, 
jlature  passed  a  general  usury  law,  applicable  to  all 

"interest  upon  the  loan  or  forbearance  of  mwiey". 
H.  p.  406.  From  that  day  to  this,  there  has  been 
e  statute  books  a  general  usury  law,  essentially  ihe 
the  firet.  §§7043-7050  Bums  1894. 
n£thod  of  business  known  as  "building  and  loan", 
ch,  as  Endlich  says,  "in  its  essential  plan  and  nature 
ime  all  over  the  world",  developed  in  England  at 
early  as  1815.  The  first  act  of  parliament  for  the 
ation  of  building  and  loan  societies  was  passed  in 
Wnrtzburg's  Bldg.  So.  12.  Prior  to  that  time, 
ness  had  been  done  through  unincorporated  aaaocia- 
lat  is,  partnerships.     The  business  was  introduced 

United  States  ns  enrly  as  1831.  As  there  were  no 
ig  and  loan  statutes",  the  bu^ness  was  necessarily 
^ough  unincorporated  associations.     It  was  not  until 
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in  the  period  of  1850  to  1860  that  the  states  generally  addei^ 
took  Btatntory  regulation  of  the  basineBS.  In  this  State  the 
Stst  hiiilding  and  loan  statute  was  enacted  March  5,  1857. 
1  G.  6:  H.  p.  273.  From  the  title,  "an  act  for  the  incorpora- 
lion  and  continuance  of  building,  etc.,  aasociationa",  and 
from  section  10,  "any  building,  etc.,  association,  oi^anized, 
shall  have  the  benefit  of  this  law",  it  is  evident  that  building 
and  loan  bnsineas  was  done  in  this  State,  prior  to  1857,  bv 
partnernhipB.  In  Stein  v.  Indianapolis,  etc.,  Assn.,  18  Ind. 
237,  81  Am.  Dec  353,  decided  in  1802,  the  building  and 
loan  bond  sued  upon  wan  given  March  31,  1856.  The  qne»- 
tion  whether  or  not  the  building  and  loan  bond  (nnder 
which  the  member  stands  in  the  dual  relation  of  lender  and 
borrower)  contravenes  the  general  usury  law  and  the  consti- 
tutional pro\nsion  relating  to  interest,  was  decided  in  the 
negative  in  McLaughlin  v.  Citizens,  etc.,  Assn.,  62  Ind. 
2*14.  This  case  was  decided  in  1878.  The  association  waa 
orgainzed  under  the  law  of  1857  and  the  bond  sued  on  was 
executed  in  1873.  The  act  of  1857  was  replaced  by  the  act 
of  1875.  §3407  et  aeq.,  R.  S.  1881.  In  the  act  of 
1857  it  was  provided  that  when  loanable  funds  were  on 
hand  a  loan  be  made  to  that  "member  who  sball  take  the 
same  upon  the  terms  most  favorable  to  the  company". 
There  was  no  legislative  attempt  to  grant  to  building  and 
loan  associationg,  as  a  special  privilege,  exemption  from  the 
usury  law.  In  section  four  of  the  act  of  1875  it  waa  expressly 
provided  that  premiums,  tines,  and  interest  on  premiums 
should  not  be  deemed  usurious.  Of  this,  the  court  said 
in  the  McLaughlin  case:  "We  think  that  the  provisions 
of  thia  section  did  not  change  the  law  as  it  had  pre- 
viously existed,  but  merely  declared  in  plain  langnage 
what  the  law  was  on  the  subject  of  the  section."  That  is 
to  say,  if  the  nature  of  the  transaction  is  in  fact  usurious,  the 
l^alatiro  declaration  can  not  make  it  innocent;  if  building 
and  loan  asBOciations  can  stand  only  upon  a  special  grant,  the 
constitutional  prohibitions  directed  against  granting  special 
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iking  Special  laws  in  relation  to  interest 
f  them,  Hom€8*ic  and  foreign,  out  of  the 
:,  since  the  Mclnughlin  case,  has  continued 
he  transaction  betwern  a  borrowing  mem- 
f  is  not  n  mere  loan  of  money  as  between 
■ey  V,  Workivgmen's,  etc.,  Assn.,  84  Ind. 
V.  Citizens,  etc.,  Assn.,  66  Ind.  602; 
zens,  etc.,  Assn.,  140  Ind.  662,  29  L, 
I  Trust  Co.  V.  Trustees  of  Edwards  Lodge, 
:ie  transaction  is  not  in  its  nature  usurious 
arted  by  the  great  weight  of  authorities. 
Bank  v.  Cook,  46  Am.  St.  200;  4  Am.  & 
1054-1056  (2nd  cd.). 

[ix  the  terms  on  which  foreign  corporations 
jusiness.  But  if  a  foreign  corporation  is 
',  the  validity  of  its  contracts  with  citizens 
be  dcterminpd  by  the  rules  that  apply  to 
a  between  citizens  and  domestic  corpora- 
rdly  do  to  say  that  a  building  and  loan 
3  in  ifadison  county  is  in  its  nature  non- 
g)7en  to  an  Indiana  asaociation  of  which 
i  meniber,  and  that  the  same  mortgage  is 
1U8  becflusT  the  association  is  a  foreign  one, 
ransacted  the  business  of  soiling  the  stock 
on  to  Elbert,  there  wag  no  statute  preacrib- 
bieh  foreign  building  and  loan  associations 
:  in  this  State.  The  act  of  1852  was  in 
lired  agents  of  all  foreign  corporations, 
ion  the  dniies  of  their  agency  in  thb  State, 
e  of  the  clerk  of  the  circuit  court  of  the 
they  intended  to  do  business  certificates  of 
and  their  principal's  consent  to  be  sued,  by 
oh  the  agents,  in  the  courts  of  this  State 
z  claims  arising  out  of  tran^etions  with 
lure  of  an  agent  to  file  these  papers  made 
e.    Section  four  provided  (bat  the  foreign 
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corporations  could  not  enforce,  in  any  court  of  this  State,  any 
cuntracts  made  I>y  their  agents,  before  a  compliance  by  bucIi 
agents  with  the  proviaions  of  the  act.  This  section  does  not 
rendor  any  contract  void.  But,  in  order  to  compel 'foreign 
corporations  to  snbmit  tc  the  jurisdiction  of  our  courts  in 
suits  against  them,  our  courts  will  not  entertain  suits  by 
them  until  they  agree  that  suits  against  thF^ni  may  also  be 
tried  here.  Wood,  etc.,  Co.  v.  Caldwell,  54  Ind.  270,  23 
Am.  Rep.  641;  Domesiie,  etc.,  Co.  v.  Hatfield,  58  Ind.  187; 
Daly  V.  National  Int.  Co.,  64  Ind.  1 ;  Singer  Mfg.  Co.  v. 
Brown,  64  Ind.  548;  American  Ins.  Co.  v.  Wellman,  69 
Ind.  413;  Elston  v.  Piggott,  94  Ind.  14;  Pkenix  Ins.  Co.  v. 
Pennsylvania  R.  Co.,  134  Ind.  315. 

Prior  to  the  act  of  1852,  the  common  law  of  comity  was 
in  full  force.  Appellant  would  have  been  entitled  to  trans- 
act in  this  State  any  business  that  did  not  contravene 
our  public  policy.  2  Morawetz  Corp,  §§958,  960-966; 
Mnrfree  For.  Corp.  §§1-5,  208;  Story  Confl.  Laws  36-38; 
Rorer  Interstate  Law  (2nd  ed.)  §§6,  80,  382,  383; 
Bank  of  Augusta  v.  Earle,  13  Pet.  517,  662,  590; 
Freie  v.  Fidelity,  etc.,  Assn.,  166  LI.  128,  46  N.  E.  784; 
Maine  Guarantee  Co.  v.  Cox,  146  Ind.  107,  on  petition  for 
rehearing.  Under  the  act  of  1852,  appellant  had  the  sam^ 
rights  in  respect  to  the  validity  of  its  contracts.  As  has 
been  seen  from  an  examination  of  our  Constitution,  statutes 
and  decisions,  what  is  known  as  the  building  and  loan  busi- 
ness is  not  in  contravention  of  our  public  policy.  It  results 
that  the  contract  in  this  case  was,  so  far  as  the  issues  and  the 
evidence  disclose,  validly  entered  into. 

The  act  of  1803,  declaring  that  it  shall  be  unlawful  for 
a  foreign  corporation  to  do  a  building  and  loan  business  in 
this  State,  until  it  shall  have  deposited  bonds,  etc.,  must  be 
read  prospectively,  if  possible;  must  be  read  as  not  impairing 
the  obligation  of  existing  contracts,  to  he  constitutional.  To 
meet  these  requirrments  the  act  must  be  construed  to  mean 
that  the  business  which  may  not  lawfully  be  done,  nntil  the 
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Bed  are  complied  with,  is  the  making  of  new 
he  issuance  of  new  shares,  tlie  execution  of  new 
3.  contract  is  valid  when  executed,  which  conteiii- 
.apse  of  several  years  before  all  of  its  terms  are 
,  it  must  be  held  to  remain  valid  and  enforceable 
under  the  laws  in  force  at  the  time  of  its  execu- 
itter  what  changes  the  law  has  undergone  in  the 
the  contract.     State,  ex  rel.,  v.  Helms,  136  Ind. 

intract  was  valid  when  executed,  and  as  no  groiinrl 
ent  of  the  action  existed,  the  finding  is  contrarj- 

it  reversed,  with  directions  to  sustain  the  motion 
rial. 


STERVENEB,  V.  ThE  UkION  TbUST  COMPANY, 
IVEB  OF  THE  MUTUAL  LiFE  luSURAKCK 
COMPANT. 
{No.  18.650.  Filed  October  A,  1899.] 
a  Loam  Absociatioms.  — Intotveney. — Inmranee  Company 
ding  and  Loan  Business. — A  companj  was  incorporated 
let  for  the  incorporation  of  mutual  tife  and  acoident  in- 
npanies.  It  was  provided  in  itsmrticles  of  incorporation 
onefs  belong^ing  to  it,  except  expense  funds,  might  be 
ny  manner  provided  for  in  tlie  policies  or  certificates  of 
ation.  Loans  were  madeon  the  building  and  loan  plan. 
n7  became  Insolvent  and  passed  into  the  hands  of  a  re- 
[>pellant  intervened  in  the  receivership  case  and  asked 
1  given  bj  him  to  the  insolvent  for  a  loan  be  found  paid 
d  canceled.  '  Held,  that  appellant  is  chargeable  with 
t  of  money  received  by  him.  with  sis  per  cent,  interest 
less  the  amounts  paid  as  interest  and  premium,  or  '"addi- 
."  under  the  loan  certificate,  and  less  the  amount  paid  the 
nd  all  other  sums  paid,  except  stock  dues,  to  be  com- 
Litial  payments;  and  is  entitled  to  share  in  the  residuum 
a  of  the  amount  of  stock  dues  paid. 

e  Marion  Superior  Court.     Reversed. 
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Pliny  W.  Bartholomew  and  Duane  H.  Bowles,  for  ap- 
pellanL 
ABtert  J.  Bevendge,  for  appellee. 

Bakeb,  J. — Tlie  Mutual  Life  Insurance  Company  of  In- 
diana is  &D  iDsolvent  corporation  in  the  hands  of  appellee  a-t 
receiver.  Iluter  intervened  in  the  receivership  case  and 
asked  that  a  bond  and  mortgage  given  by  him  t»  the  in- 
solvent be  found  paid  and  ontcred  canceled.  The  special 
finding  discloses  snbstantially  these  facts; 

(1)  The  insolvent  was  incorporated  in  lSfi2  under  the 
act  for  the  incorporation  of  mutual  life  and  accident  insur- 
ance companies.  Acta  1865  p.  114,  §3763  R.  S.  1881, 
g4895  Bums  1894. 

(2)  The  articles  of  incorporation  provided  that  the  busi- 
ness of  the  company  should  1k!  the  issuing  of  "policies  of 
insurance  on  the  lives  of  persons  applying  therefor,  during 
the  life  of  the  applicants  or  for  any  determinate  period,  or 
upon  the  endowment  plan,  and  upon  such  amounts,  values, 
and  upon  such  conditions  as  may  be  agreed  upon  and  stipu- 
lated for  in  any  policy  issned" ;  and  also  that  all  policies  or 
certificates  should  be  upon  any  system  of  business  adopted 
by  the  directors. 

(3)  The  articles  further  provided  that  the  corporation 
"might  loan  all  moneys  belonging  to  it,  except  e.xpensc 
funds,  in  any  manner  provided  for  in  the  policies  or  certifi- 
cates of  the  corporation". 

(4)  On  August  1,  1891,  the  company  issued  to  Hntor  a 
certificate,  of  which  a  copy  is  attached  to  the  petition.  This 
"share  certificate"  provided,  among  other  things,  that  "in 
consideration  of  the  payment  of  eighty  cents  each  month  for 
each  share  for  the  term  of  seventy-two  months  from  date, 
this  association  promises  to  pay  Iluter  $100  for  each  share, 
the  shares  to  become  due  and  payable  when  the  monthly  dues 
paid  thereon  together  with  all  profits  on  the  same  shall  equal 
$100  for  each  share";  and  also  that  "upon  the  above  named 
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ing  a  loan  from  this  association,  this  cer- 
rrendered  and  a  'loan  certificate'  issued 
^  further  provision  was  that,  in  case  of 
n  six  years,  his  wife  should  receive  such 
on  each  share  as  the  time  the  certificate 
to  the  whole  time.  Various  articles, 
rules  of  building  and  loan  asscKiiations, 
)  face  of  the  certificate.  Among  them 
ith  of  one  per  cent,  upon  the  par  value 
be  deducted  from  the  receipts  of  each 
der  with  the  membership  and  other  fees 
2;ers  of  the  association  to  defray  expenses, 
shall  be  required  to  contribute  anything 
e  fund';  and  all  other  moneys  received 
e  shall  go  to  the  'loan  fund'  for  loaning 
es  at  maturity." 

certificate,  for  six  shares,  Huter  made 
lyments  of  $4.80  each,  from  which  the 
ixty  cents  for  expenses  each  month. 
30,  1892,  Huter  surrendered  the  above 
B  and  received. in  lieu  thereof  a  second 
e,  of  which  a  copy  is  attached  to  the 
ficate  is  the  same  as  the  first  except  that 
ificate,  does  not  provide  for  exchanging 
;,  and  except  that  it  calls  for  "the  pay- 
month  for  each  share  from  date  of  the 
>r  the  balance  of  the  term  of  seventy-two 
)f  original  certificate, 
1892,  Huter  applied  to  the  company  for 
on  August  30,  1892,  the  loan  was  made 
ortgage  set  out  in  the  petition.  In  the 
'ledged  his  indebtedness  to  the  company 
with  interest  at  six  per  cent,  per  annum, 
in  monthly  instalments;  and  agreed  to 
les,  fines  and  interest  as  set  forth  in  the 
"until  said  share  certificate  matures  as 
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therein  provided,  and  upoD  maturity  of  aaid  share  certificate 
ihia  bond  ahal)  mature  and  each  shall  operate  as  a  payment 
of  the  other,  in  fnll  eatiafaction  thereof,  as  concurrent  mu- 
tual obligations".  The  mortgage  was  given  to  secure  the 
performance  of  the  conditiona  of  the  certificate  and  bond. 

(8)  Under  the  second  certificate,  down  to  the  appoint- 
ment of  the  receiver,  Huter  made  fifty-aix  monthly  payments 
of  $7.80  each  and  one  fractional  monthly  payment  of  $6,40, 
from  which  one-fifth  of  one  per  cent,  of  the  par  value  of  the 
shares  was  dedncted  monthly  for  expenses. 

(9)  Under  the  bond,  down  to  the  appointment  of  the 
receiver,  Huter  paid  fifty-sjx  monthly  interest  payments  of 
$3  each  and  one  fractional  monthly  payment  of  $1.65. 

(10)  Down  to  the  appointment  of  the  receiver,  Huter 
performed  all  of  the  conditions  of  the  certificate  and  bond 
on  his  part.  Since  then,  he  has  paid  the  receiver  $39,  which 
was  credited  on  the  principal  of  the  loan. 

(11)  The  company  was  never  incorporated  under  the 
building  and  loan  laws.  In  iia  building  and  loan  department 
it  issued  various  kinds  of  certificatea.  As  a  mutual  inmir- 
ance  company,  it  never  took  any  premium  notes. 

(12)  In  1863  an  act  was  passed  entitled  "An  act  to 
legalize  the  incorporation  of  the  Mutual  Life  and  Endow- 
ment Association  of  Indiana,  and  to  legalize  all  the  acta  of 
said  corporation,  and  all  the  contracts  made  by  said  corpora- 
tion to  and  with  all  persons  whatever,  and  all  the  official 
acts  of  the  board  of  directors  thereof,  and'  declaring  an 
emergency  therefor."     Acts  1893  p.  192. 

(13)  In  1895  an  act  was  paawd  changing  the  name  of  the 
company  from  The  Mutual  Life  and  Endowment  Association 
of  Indiana  to  The  Mutual  Life  Inaiirance  Company  of  In- 
diana, saying  all  righta.     Acts  1895  p.  160. 

(14)  On  July  14,  1897,  in  the  Marion  Superior  Court, 
the  company  was  adjudged  insolvent  and  appellee  was  ap- 
pointed receiver.  Apppllpp  at  once  qualified  and  entered 
npon  the  discharge  of  its  duties. 
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Separate  accounts  were  kept-  of  the  transactions  in  the 
nsurance"  and  in  the  "building  and  loan"  departments, 
o  assetB  from  the  "insurance"  department  came  to  the  re- 
iver.   Claimants  against  that  department  have  no  interest 

the  fund.  After  costs  and  the  company's  expense^ebts 
e  paid,  the  balance  must  be  distributed.  The  assets  are 
hat  is  left  of  the  "loan  fund"  and  consist  of  cash  and  evi- 
inces  of  loans  to  holders  of  certificates  similar  to  Huter'a. 
tie  "loan  fund"  was  created  from  payments  by  "borrow- 
g"  and  "non-borrowing"  certificate  holders.  Plainly,  the 
>irt  must  divide  the  remnant  of  it  among  them. 
Huter  claims  that  the  division  should  be  made  by  giving 
e  borrowers,  out  of  the  notes,  100  cents  on  the  dollar  of 
eir  payments  under  their  certificates,  and  the  non-borrowers 
it  of  the  cash,  twenty  cents,  say,  on  the  dollar  of  their  pay- 
ants  under  their  certificates,  because  the  building  and  loan 
ntracts  are  illegal  and  void  and  thus  nothing  is  left,  eo  far  as 
irrowers  are  concerned,  but  accounts  for  money  had  and 
ceived  to  be  oflfset 

The  company  was  chartered  to  write  life  insurance.  It 
id  no  powers  except  those  specifically  granted  in  the  gov- 
ning  act  and  those  necessary  to  effectuate  the  powers  ex- 
esaly  given.  In  conducting  a  "building  and  loan"  busi- 
as,  its  acts  were  ultra  vires.  The  act  of  Harch  3,  1893, 
d  not,  nor  did  it  purport  to,  legalize  the  building  and 
BD  busness,  but  only  the  life  insurance  businrfls  of  the 
mpany.  The  State  could  and  should  have  restrained  the 
mpany  from  going  beyond  its  charter.  Its  executory 
ntracts  for  the  issuance  of  building  and  loan  stock  and  the 
aking  of  loans  on  the  building  and  loan  plan  could  not 
ive  been  specifically  enforced.  But  those  are  matters  of 
e  past.  There  is  no  M//m  rirts  business  for  the  State  to 
ij.iin.  Xo  eseentory  contracts  looking  to  the  doing  of 
ings  ultra  virfs  are  involved,  ^Vhat  was  done  is  done. 
Iiere  was  an  t-xi-ting  oiiqwratioii.  It  had  power  to  loan 
[  own  funds.     The  building  and  loan  business  is  lawful  in 
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itself.  Security  Savings,  etc.,  Assn.,  v.  Elhert,  ante, 
198.  Simply,  this  corporation,  with  power  to  loan,  was 
lacking  in  power  to  gather  in  and  put  out  funds  on  the  build- 
ing and  loan  plan.  Ijut  it  did  do  it  For  a  long  period  of 
years  it  held  itself  out  to  the  public  as  having  the  right  to  do 
90.  Iluter  and  very  many  others  jointly  made  np,  through 
the  "building  and  Joan"  department,  the  "loan  fund"  from 
which  loans  were  made  to  various  ones  of  themselves.  The 
receiver  contends  that  it  might  well  be  held  that  Huter  and 
otiiera  similarly  situated  should  not  be  permitted  to  defeat 
the  enforcement  of  the  contracts  hy  pleading  ultra  vires. 

But  that  is  not  the  bottom  question, — l>ecause  it  leaves  out 
of  view  the  effect  of  insolvency.  If  these  borrowers  and 
non-borrowers  had  been  doinfr  business  through  a  duly  au- 
thorized building  and  loan  a9.sociBtion,  its  insolvency  would 
have  abrogated  the  stock  and  loan  contracts — the  situation 
would  be  treated  by  the  courts  as  though  the  contracts  had 
never  existed-^quity  would  administer,  not  according  to  the 
contract  relations  of  the  parties,  but  according  to  their  actunl 
relations  resulting  from  what  they  had  done,  and  according  to 
the  nature  and  source  of  the  fund  and  of  the  claims  upon  it. 
Marion  Trust  Co.  y.  Trustees  of  Edwards  Lodge,  ante,  06. 
An  allowance  of  the  plea  of  ultra  vires  could  not  wipe  out 
the  contracts  more  thoroughly.  In  either  case,  the  olaim- 
ants  would  stand  before  the  court  on  a  footing  of  equality. 
If  they  engaged  in  an  authorized  building  and  loan  business, 
they  would  be  equally  innocent;  if  in  an  unauthorized, 
equally  blamable. 

The  situation  governs, — not  the  forms  under  which  it  has 
arisen.  Whether  the  fund  and  the  claims  result  from  ths;  ■ 
insolvency  of  a  life  insurance,  fire  insurance,  building  and 
loan,  savinga  bank,  or  any  other  enterprise,  if  the  court  finds 
in  its  hands  assets,  which  were  made  up  from  the  contribu- 
tions of  claimants,  and  from  the  profits  of  handling  which, 
if  profits  had  been  made,  those  claimants  would  have  been 
entitled  to  dividends,  no  claimant  whose  debt  is  a  part  of 
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the  assets  may  set  off  against  bis  debt  the  amount  of  bia  con- 
triLutiotis  as  investor,  but  must  pay  his  debt  in  full,  to  the 
end  that  the  losses  shall  be  borne  by  those  who  would  have 
shared  the  profits,  and  in  the  same  pr<^K>rtiona.  Marion 
Trust  Co.  V.  Trustees  of  Edwards  Lodge,  supra,  and 
cases  there  cited;  Wohlford  v.  Citizens,  etc.,  Assn.,  140 
Ind.  662,  29  L.  R.  A.  177;  Osbom,  Rec,  v.  Byrne,  43  Conn. 
155,  21  Am.  Rep.  641;  Stockton,  Atty.-Gen.,  v.  Mechanics, 
etc..  Bank,  32  N.  J.  Eq.  163;  Hantlon  v.  Williams,-Rec.,  34 
N.  J.  Eq.  255,  38  Am.  Rep.  378;  Lawrence,  Rec,  v.  Nelson, 
21  N.  Y.  158;  Newcomh,  Rec.,  v.  Almy,  96  N.  Y.  308;  Hit- 
lier  V.  AUegkeny,  etc.,  Ins.  Co.,  3  Pa.  St.  470,  45  Am.  Dec. 
656;  Long  v.  Penn  Ins.  Co.,  6  Pa.  St.  421;  Care,  Rec,  v. 
Brown,  31  Pa.  Weekly  Notes  501. 

Huter  complains  of  the  overruling  of  his  demurrer  to  the 
receiver's  answer  to  the  second  and  third  paragraphs  of  the 
petition.  These  paragraphs  count  upon  the  certificates  as 
valid  contracts,  aver  that  Huter  has  fully  performed  all  the 
conditions  on  his  part,  and  ask  that  the  amount  due  him 
tmder  the  certificates  be  set  off  against  his  bond  and  mort- 
gage. The  certificates,  bond  and  mortgage  are  made  parts 
of  these  paragraphs.  It  is  specifically  shown  that  Huter  paid 
in  but  $87.10  on  each  share  and  that  no  profits  were  made 
and  that  the  company  is  hopelessly  insolvent  These  specific 
averments,  in  connection  with  the  condition  in  the  certificate 
that  the  shares  shall  become  due  and  payable  "when  the 
monthly  dues  paid  thereon  together  with  all  profit*  on  the 
same  shall  equal  the  sum  of  $100,  for  each  share",  overcome 
the  theory  that,  before  the  receiver  was  appointed,  a  sum  was 
due  Huter  under  the  terms  of  the  certificate,  which,  upon 
the  appointment  of  the  receiver,  be  was  entitled  to  have  set 
off  against  his  obligation  in  the  receiver's  hands.  These 
paragraphs  are  bad  and  it  is  immaterial  what  the  answer  "was. 

It  is  urged  in  Huter's  behalf  that  he  is  entitled  to  the 
eet-off  by  reason  of  the  company's  representations.  These 
were  "that  the  company  had  a  building  and  loan  department 
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aod  did  a  bnHdiiig  and  loan  bnsmess."  If  the  false  repre- 
wntatioDS  that  the  companj  was  duly  authorized  to  have 
such  a  departmeot  and  do  such  a  bndnese  are  implied,  the 
estoppel  (which  would  depend  upon  Ilnter'a  right  to  ignore 
the  goveming  act  and  the  companys  recorded  articles)  would 
entitle  him  onlj  to  insist  that  the  court  treat  the  false  repre- 
eentationB  as  true. 

Under  the  first  certificate  Huter  was  a  non-borrowing  or 
isrestment  member,  and  paid  eighty  cents  per  share  per 
month.  Upon  becoming  a  borrowing,  member,  he  paid 
$1.80  per  share  per  month, — fifty  cents  per  share  for  interest 
under  the  bond,  fifty  cents  and  eighty  cents  per  share  under 
his  second  or  loan  certificate.  The  additional  fifty  cents  per 
share  under  the  loan  certificate  he  paid  in  his  capacity  of 
borrower.  Whether  this  six  per  cent,  per  annum,  payable 
monthly,  be  considered  additional  interest,  or  "premium" 
for  the  loan,  or  additional  "dues"  upon  becoming  a  borrow- 
ing member,  it  was  an  item  not  charged  against  investing 
members.  The  borrowers  continued  to  be  investing  mem- 
bers, and  under  their  "loan  certificates"  paid  eighty  cents 
per  share  per  month  as  investors  and  fifty  for  the  privilege 
of  being  borrowers.  Huter  is  chargeable  with  the  amount  of 
money  received  by  him,  with  six  per  cent,  interest  from  date, 
leea  the  fifty  cents  per  share  per  month  paid  as  interest  under 
the  bond,  and  the  like  sums  paid  as  additional  "dues"  under 
the  loan  certificate,  and  the  amount  paid  the  receiver,  and  all 
oUier  sums  paid  except  stock  dues,  to  be  computed  as  partial 
payments.  The  eighty  cents  per  share  per  month,  paid 
under  both  certificates,  he  is  entitled  to  have  allowed  as  a 
claim  and  to  receive  thereon  his  share  of  the  residuum  pro 
rata  with  other  investors  on  their  investments.  Marion 
Trutt  Co.  V,  Trustees  of  Edwards  Lodge,  ante,  96. 

Judgment  reversed,  with  instructions  to  Testate  the  oon- 
clunona  of  law  in  conformi^  hereto. 


SUPREME  COURT  OF  INDIANA, 


State  V.  Pasco. 


Thb  State  v.  Pasoo. 

[No.  17,672.  FUed  October  10,  ISM.] 
IKAL  Law.— Failure  to  Weigh  Coal  Before  Sereeninfj. — Indict- 
nt.—Aa  indictment  under  gg5  and  7  of  the  act  of  March  2,  18S1 
ctslSSl,  p.  C7),  which  charges  that  defendant  did  "  nnlawf ullj 
1  to  weigh  said  coal  aa  it  came  from  e&id  mine  before  the  Banie 
S  screened,  but,  on  the  contrary,  did  then  and  there  weigh  the 
no  after  it  had  been  screened,"  without  disclosing  by  clear  and 
iltive  avennentB  some  intended  or  eiecut«d  purpoae  affecting 
I  rights  of  the  minen,  states  no  offense,  p.  S15. 
\. — Failure  to  Weigh  Coal  Before  Screening. — Indictment. — Min- 
r  Bote. — An  indictment  under  %%5  and  7  of  the  act  of  March 
1891  (Acts  1801,  p.  (17),  charging  that  defendant  was  a  "  mining 
b"  without  charging  that  he  exercised  the  duties  of  an  "owner, 
irator,  agent,  leasee,  superintendent,  or  bank  boss,"  is  not  anffl- 
nt  to  withstand  a  motion  to  quash,    p.  S16. 

pom  the  Greene  Circuit  Court.     Affirmed. 

'.  L.  Taylor,  Attorney-General,  Merrill  Moores,  W.  L. 

l-ard  and  A.  E.  Dickey,  for  State. 

merson  Short,  for  appellee. 

^DLET,  J. — Appellee,  Pasoo,  was  indicted  under  the 
isions  of  the  act  1891,  (Acts  1891,  p.  57,  §§7465,  7467 
as  1894),  which  read  as  follows: 

That  all  coal  mined  in  this  state  under  contract  for  pay- 
t,  by  the  ton  or  other  quantity,  shall  be  weighed  before 
g  screened,  and  the  full  weight  thereof  shall  be  credited 
le  miner  of  such  coal,  and  eighty  pounds  of  such  coal 
lined  shall  constitute  a  bushel,  and  two  thousand  poundt 
lal  as  mined  shall  constitute  a  ton:  Provided,  That  notli- 
in  this  act  shall  be  so  construed  as  to  compel  payment  for 
hur,  rock,  slate,  blackjack  or  other  impurities,  incIudiDg 
,  which  may  be  loaded  with,  or  amongst  the  coat. 
That  any  owner,  operator,  agent,  lessee,  superintendent 
ank  boss,  who  shall  violate  the  provisions  of  section  five 
and  six  (6)  of  this  act,  shall  upon  conviction  thereof  be 
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fined  in  anj  sum  not  less  than  one  hundred  ($100)  dollars 
for  each  and  ever;  day  during  which  such  a  violation  shall 
continue." 

Pasco's  motion  to  tjaseh  the  indictment  was  sustained,  and 
the  State  appeals.  The  substance  of  the  indictment  follows: 
that  "James  Pasco,  on  the  20th  dny  of  April,  1S94,  was  then 
and  there  the  mine  boas  of  Buckeye  iline  then  and  there 
stuate  in  said  county  and  State;  that  said  mine  was  then  and 
there  being  operated;  that  on  said  day  there  was  mined  in 
said  mine,  and  in  aoid  mine  already  mined,  400  tons  of  coal 
then  and  there  under  contract  for  payment  by  the  ton  at 
and  for  the  price  of  seventy-five  cents  per  ton ;  that  said  James 
Pasco  did  then  and  there  unlawfully  fail  to  weigh  said  coal 
as  it  came  from  said  mine  before  the  same  was  screened,  but 
on  the  conti-ary  did  then  and  there  weigh  the  same  after  it  had 
been  screened  in  violation  of  section  five,"  etc. 

The  gravamen  of  the  offense  defined  in  §7465  is  the  fail- 
ure of  the  responsible  party  to  credit  the  diggers,  who  work 
for  a  price  per  ton,  or  other  quantity,  with  the  weight  before 
screening,  of  the  coal  mined  by  them.  Unless  the  pnrpose 
of  the  weighing  is  to  ascertain  the  basis  for  settlement  with 
those  who  mined  the  coal,  the  law  is  not  offended  by  weighing 
it  after  screening;  nor  is  the  weighing  of  it  before  screening 
commanded,  only  when  it  is  a  necessary  means  to  credit  cor- 
rectly the  miners  with  the  full  amount  mined  by  them.  Once 
weighed  before  screening,  and  properly  credited  to  the 
mmers,  the  law  takes  no  further  account  of  any  subsequent 
weighing.  It  is,  then,  the  weighing  and  crediting  to  the 
miners  the  full  weight  of  the  coal  mined  by  them  that  is 
required  by  the  statute,  and  to  make  a  charge  sufficient 
thereunder  it  is  essential,  as  in  all  other  criminal  pleading, 
that  the  indictment  state  the  offense  by  clear  and  positive 
averments.  Shaffer  v.  State,  82  Ind.  221,  227;  McLaughlin 
V.  State,  45  Ind.  338,  341.  The  allegation  that  Pasco  failed 
to  weigh  the  coal  before  it  was  screened  and  did  weigh  it 
after  it  was  screened,  without  disclosing  some  intended  or 
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ffecting  the  rights  of  the  minera,  states  no  . 
tiJTig  that  appears  in  the  indictment,  the 
I  previously  received  their  proper  weight 
failure  to  weigh  complained  of  may  have 
ccounts  of  those  who  mined  the  coal.  A 
linal  charge  can  not  be  required  to  plead 

nother  infirmity  in  the  indictment  equally 
d  that  Pasco  was  a  mining  boss.  Mining 
the  classes  made  amenable  to  the  statute. 
.  as  being  authorized  to  exercise  the  powers 
tor,  agent,  lessee,  superintendent  or  bank 
one  or  the  other,  or  act  as  within  one  or 
classes,  or  he  is  not  under  the  ban  of  the 

1  that  it  was  his  duty  to  weigh  the  coal 
led,  or  that  he  had  any  authority  to  weigh 
ies  really  were  as  mining  boss.  For  aught 
ight  have  been  the  duty  of  his  employment 
fter  it  was  screened  and  fitted  for  market. 
;t  is  left  to  conjecture,  and  conjecture  can 
1  for  an  indictment.     Oreene  v.  State,  79 

ionality  of  the  statute  under  which  this 
Ight  is  argued  at  length,  but,  under  the 
e  of  this  court,  we  will  not  consider  it,  as 
ly  disposed  of  upon  other  grounds, 
lash  the  indictment  was  [ffoperly  Bpstained. 
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Anolehtxr  et  al.  v.  The  Boasd  of  CoioaasioifEBS 

OF  HCNTINQTON  COUNTT. 
[No.  18^888.  Filed  October  10, 18M.] 
Amu.  AKD  Ebbob— A^MOl  to  Modify  Judgment.— Sptetal  Finding. 
— Exception:— Erzar  oannot  b«  predicftted  up<m  »  rtttrual  of  th« 
court  to  nMdify  ft  jadgment,  where  the  questions  sttampted  to  be 
imbed  ars  matters  involTed  In  the  oonrt's  oonclusloDs  ol  law  upon 
the  (acts  fomtd.    Exoeplicos  to  Uie  oonolnrions  of  law  abonld  hare 


From  the  Huntington  Cirenit  Court.     Affirmed. 

B.  M.  CM,  for  appellants. 

0.  W.  Whiielock  and  8.  E.  Cook,  for  appellee. 

JoBDAH,  C.  J. — This  waa  a  proceeding  institnted  before 
the  board  of  conuniBsionera  of  the  county  of  Huntington  to 
feaasesB  lands  of  appellants  benefited  hj  the  oonBtmction  of 
a  free  gravel  road  known  as  The  Boanoke  and  Jackson 
Gravel  Koad. 

Proceedings  to  construct  this  highway  were  commenced  in 
1883  under  the  act  of  1877,  §§6855,  6856  Bums  1894, 
§§5091,  5092  Homer  1897.  It  appears  that  said  road  was 
constructed,  and  bonds  issued  and  sold  by  the  county,  under 
the  provisions  of  the  statute,  in  order  to  raise  money  to  pay 
die  coet  and  expenses  arising  out  of  the  improvement.  It  is 
further  disclosed  that  the  original  assessment  made  upon  the 
lands  benefited  proved  to  be  insufilcient  to  pay  all  of  the  ex- 
penses and  cost  incurred  in  and  about  the  construction  of  the 
highway,  and  the  deficit  rendered  it  necessary  to  institute  this 
action  for  a  reasaesement  of  the  lands  in  question. 

Appellants  appeared  before  the  board  of  comnusaioners,  in 
pursuance  of  the  notice  given,  and  remonstrated  against  the 
additional  assessment  of  benefits  upon  their  lands;  and  such 
proceedingB  were  had  before  the  board  as  resulted  in  the  ap- 
pointment of  viewers  to  make  an  additional  assessment,  which 
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■waa  accordingly  made,  and  said  assesament  was  approved  and 
confirmed  by  the  board;  from  which  order  the  remonstratore 
a^ipealed  to  the  circuit  court.  In  the  latter  court  an  amended 
remonstrance  was  filed.  Certain  paragraphs  of  this  remon- 
Etrance  were  Btricken  out  on  motion,  and  the  ruling  of  the 
court  in  rejecting  these  paragraphs  is  assigned  as  error.  On 
the  trial  the  court  made  a  special  finding  of  facts,  and  stated 
its  conclusions  of  law  thereon.  Over  appellants'  joint  ex- 
ceptions to  these  conclusions  of  law,  and  over  their  motion 
for  a  new  trial,  judgment  was  rendered  upon  the  finding. 

Appellants  unsuccessfully  moved  to  modify  the  judgment, 
and  have  Assigned  error  upon  this  ruling  of  the  court.  Coun- 
sel for  appellee,  in  an  additional  brief  filed  on  November  1, 
1898,  insist  that  the  conclusions,  which  appellants  seek  to 
present  for  review  in  this  appeal,  are  identical  with  those  in- 
volved and  decided  by  this  court  in  Kline  v.  Board,  etc.,  153 
Ind,  321.  Appellants  seem  to  have  entirely  ignored  this 
brief,  and  have  presented  nothing  adverse  to  this  contention 
of  the  appellee.  An  examination  of  the  record  in  this  appeal 
fully  verifies  this  insistence  of  counsel  for  appellee.  The 
evidence  is  not  before  us,  and  the  particular  questions  dis- 
cussed by  counsel  for  appellants,  in  his  brief,  are  substantially 
the  same  as  those  referred  to  and  considered  in  the  caae  of 
Kline  v.  Board,  etc.,  supra,  and  are  raised  and  sought  to  be 
presented  in  like  manner  by  the  record  as  were  those  in  that 
appeal;  alid  it  is  not  essential  that  they  be  reviewed  at  length, 
as  the  opinion  in  that  case  must  be  accepted  as  decisive  of  the 
points  mooted  in  the  case  at  bar,  and,  upon  the  authority 
ther<K)f,  the  judgment  lielow  must  be  affirmed. 

No  error  can  be  successfully  predicated  upon  the  denial 
of  the  motion  to  modify  the  judgment,  as  the  queetioDs 
tlierebv  attempted  to  he  raised  are  matters  involved  in  the 
court's  conclusions  of  law  upon  the  facb>  found,  and  should 
have  been  presented  by  exceptions  to  such  conclunona. 

Judgment  affirmed. 
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ZulfPFB  V.  GeNTBY. 
[No.  18,eS8.    FUed  Oetobor  11, 1896.] 

CoKSiiTuTiONAL  LAW.— Chattel  Mortgages.— Hoiuehold  Ooodt  — 
§§lui<i2oftbeacto(Uarch8. 1897, (Acts  1807  p. 271), providing  thaC 
ABtipnlation  in  » toortgage  of  household  goods,  gi Ting  the  mortgBgee 
the  power  to  sell  the  mortgKged  property,  shall  be  void,  and  teqnir- 
ing  that  a  sale  of  euch  property  to  satiaf  7  the  mortgage  thereon  Ehall 
be  under  a  judicial  proceeding,  and  providing  that  the  mortgagee 
Hhall  not  be  entitled  to  possession  of  the  property,  unless,  in  acconl- 
auoe  with  the  terms  of  the  mortgage,  he  takes  actual  possesaion  of 
the  property  at  the  time  of  the  execution  of  such  mortgage,  are  not 
unconstitutional,  as  granting  to  the  owners  of  household  goods 
special  privities  and  immnnitfes.    pp  tI9-Sl4. 

BxLusz.— Chattel  Mortgage.— Boutekold  Oood^.-Reeeipt  for  Pay- 
mejiti. — Waiver  of  Statutory  Right. — The  protection  granted  to  a 
mortgagor  of  household  goods  by  g3  of  the  act  of  March  8, 1867, 
(Acts  18B7,  p.  371)  which  section  makes  it  the  duty  of  the  mortgagee 
of  such  property  to  execute  a  receipt  to  the  mortgagor  for  all  pay- 
ments, and  invalidates  the  mortgage  for  the  failure  to  give  such 
receipts,  cannot  be  waived  by  the  mortgager;  dnce  such  waiver 
would  be  contrary  to  public  policy     pp.  Its,  fSS, 

From  the  "Wayne  Circuit  Court.     Affirmed. 

Charles  E.  AveriU,  for  appellant. 

DowLino,  J. — This  action  ii-as  brought  by  the  appellant 
to  recover  from  the  appellee  certain  personal  property,  de- 
scribed as  one  square  Dunham  piano  and  stool,  one  office 
chair,  and  one  oak  center  table,  the  right  to  the  immediate 
poasesedon  of  which  was  claimed  by  the  appellant  The  com- 
plaint was  in  the  usual  fonn,  and  was  verified.  The  record 
states  that  the  general  denial  was  withdrawn,  and  that  an 
answer  in  three  paragraphs  was  filed,  but  the  first  para^^aph, 
if  filed  at  all,  is  not  in  the  record.  The  second  and  the  third 
paragraphs  were  special  pleas.  Demurrers  to  the  second  and 
third  paragraphs  of  the  answer  having  been  overruled,  the 
appellant  filed  his  reply  in  two  paragraphs,  the  first  being  a 
general  denial  of  both  special  answers.     To  the  second  of 


ITTPREME  COURT  OP  INDIANA, 

Zumpfa  V.  Qentrr. 

"niirrer  was  sustained.  Thereupon  the  court  ren- 
bllowing  judgment:  "Being  sufficiently  advised 
iaea,  the  court  sustains  said  demurrer,  and  plaintiff 
laid  plaintifiF  failing  and  refuang  to  plead  further 
court,  on  motion  of  defendant,  renders  judgment 
emurrer  filed  herein.  It  is  therefore  considered 
ed  by  the  court,  that  said  defendant  do  recover  of 
S  the  costa  and  charges  by  him  about  tnis  suit 
i  expended."  No  objection  is  made  to  the  form 
;ment. 

r  errors  assigned  are  the  rulings  of  the  conrt  on 
demurrers. 

nd  paragraph  of  the  answer  alleged  that  the  ap- 
the  owner  of  the  property  mentioned  in  the  com- 
.  on  the  20th  day  of  April,  1897,  he  executed  to 
mortgage  on  the  same  to  secure  a  loan  then  made 
,t  at  the  time  of  the  execution  of  such  mortgage, 
ime  of  the  commencement  of  the  suit,  all  of  said 
IS  a  part  of  the  household  goods  and  furniture  be- 
the  appellee,  and  used  by  him  in  his  dwelling 
at  the  only  claim  of  the  appellant  to  the  said  prop- 
)ut  of  the  terms  and  conditions  of  the  said  mort- 
said  mortgage  contained  the  following  clause: 
ase  said  party  shall  make  default  of  any  of  the 
jnditions,  or  if  said  second  party  shall  at  any  time 
e  or  unsafe,  or  shall  have  fear  of  diminution,  re- 
aste  of  the  said  property,  or  if  the  said  first  party 
manner  be  deprived  of  the  possession  of  the  said 
•  any  part  thereof,  then,  or  in  either  or  any  of  the 
11  of  said  sum  of  money  shall  at  once  become  dne 
),  anything  in  the  note  or  mortgage  notwithstand- 
le  said  second  party  shall  then  have  the  right  to 
iiaXe  and  unconditional  possession  of  tbe  said 
r  any  part  thereof,  for  his  own  use  forever;  and 
party  shall  then,  thereupon,  have  the  right  to  sell 
-ty,  or  any  part  thereof,  in  bulk  or  in  parcels,  at 
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private  sale,  for  cash,  ot  upon  credit,  upon  public  suction,  to 
the  highest  bidder,  after  having  given  ten  davs  notice  of  the 
time  and  place  of  sale  by  notice  posted  in  three  public  places 
in  the  vicinity  of  such  sale."  That  said  clause  in  said  chattel 
mortage  ia  nnll  and  void,  and  gives  plaintiff  no  right  of 


The  third  paragraph  contains,  substantially,  the  same  avei^ 
ments  as  the  second,  with  the  additional  allegations  that  on 
the  3rd  day  of  iUay,  1897,  the  appellee  paid  to  the  agent  of 
appellant  $5  on  account  of  the  mortgage  debt,  and  that  he 
failed,  neglected,  and  refused  to  execute  to  the  appellee  a 
receipt  for  said  sum  so  paid,  showing  the  date  and  amount  of 
the  loan  secured  by  such  mortgage,  the  amount  of  money  ac- 
tnally  paid  to  the  mortgagor  on  such  loan,  the  amount  of 
money  charged  by  the  mortgagee  or  agent  for  services  and 
expenses  connected  with  the  said  loan,  the  amount  of  the  pay- 
ment received,  and  how  applied,  and  the  amount  yet  unpaid 
on  the  said  loan,  and  when  it  would  be  dtie.  By  reason  of 
the  facts  so  alleged,  it  was  claimed  that  the  mortgage  held  by 
appellant  was  void. 

The  defenses  set  up  in  the  second  and  third  answers  are 
founded  upon  the  provisions  of  an  act  of  the  legislature  of 
this  State  entitled,  "An  act  concerning  mortgages  on  house- 
hold goods,  defining  rights  and  duties  of  the  parties  there- 
under, and  the  remedy  for  enforcing  same,  and  declaring  an 
emergency,"  approved  March  8,  1897.  Acta  1897,  p.  271, 
Bnma  Supp.  §7494a. 

The  first  section  of  this  act  declares  that  no  mortgage  of 
household  goods,  executed  after  the  taking  effect  of  the  act, 
shaU  authorize  the  mortgagee  to  sell  such  property,  and  that 
any  provision  in  the  mortgage  giving  the  mortgagee  such 
power  of  sale  shall  be  void.  It  further  provides  that  every 
sale  of  household  goods  to  satisfy  a  mortgage  thereon,  shall 
he  nnder  a  judicial  proceeding  in  which  such  mortgage  shall 
be  foreeloeed  in  the  circuit  or  superior  court. 
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the  act  are  in  these  words: 
household  goods  shall  not  be 
e  mortgaged  property  unless 
that  the  mortgagee  shall  have 
jroperty  from  the  time  the 
,  as  provided  in  this  act,  and 
ession  of  such  property  when 
^Ida  it  continuously  until  sale. 
a  of  the  mortgaged  property 
intil  he  is  devested  of  his  title 
le  (1)  of  this  act. 
(  duty  of  tlio  holder  of  any 
T  the  agent  of  such  holder  or 
receive  money  on  such  mort- 
T  anything  taken  in  payment 
B  thereon  is  received  by  them 
y  person  acting  for  the  mort- 
:he  mortgagor,  which  receipt 
!  mortgagee  or  his  agent,  and 
lonnt  of  the  loan  secured  by 
money  actually  paid  to  the 
nount  of  money  charged  by 
services  and  expenses  in  con- 
>f  interest,  the  amount  of  the 
lied,  and  the  amount  yet  un- 
t  will  be  due.  If  any  sach 
;ent  of  such  holder  or  mort- 
i  such  payments,  shall  fail  to 
to  the  mortgagor,  sach  mort- 

I  appellant  is  that  the  act  in 
ause  it  abridges  the  rights  of 
special  privileges  to  another, 
is  brief:  "The  only  question 
stiire  the  power  to  enact  such 
he  provisions  of  the  Constitii- 
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tion  of  the  United  States,  and  does  not  such  a  law  violate  the 
Gonstitutioii  of  onr  own  State?  *  •  *  By  the  provisions  of 
these  two  aectionfi,  the  legislature  has  attempted  to  single  out 
a  species  of  property,  and  say  that  the  owners  of  such  proper^ 
shall  have  special  privileges  and  immunities." 

The  law  ie  of  uniform  operation  throughout  the  State,  and 
applies  equally  to  all  persons  who  execute,  and  who  hold, 
chattel  mortgages  upon  that  species  of  personal  property 
described  as  household  goods.  The  property,  so  designated, 
usually  embraces  those  articles  which  are  necessary,  if  not 
indiapensable,  to  the  comfort  and  convenience  of  the  owner 
or  his  family,  and  the  deprivation  of  which  must  be  attended 
with  hardship  and  suffering  to  a  greater  or  less  degree.  In 
many  of  the  states  of  the  Union,  a  part  of  the  property  ex- 
empted from  seizure  and  sale  on  execution  is  of  this  hind,  and 
is  so  described.  It  has  been  said  of  the  statutes  providing 
for  exemptions,  that  they  are  designed  as  a  protection  of  poor 
and  destitute  families,  and  that  the  law  thus  seeks  to  miti- 
gate the  consequences  of  men's  thoughtlessneas  and  improvi- 
dence. They  are  based  upon  considerations  of  public  policy 
and  humanity,  and  are  always  liberally  construed.  Wood- 
ward V.  Murray,  18  Johns.  (N.  Y.)  400;  Knedile  v.  Nod- 
romi,  22  N.  Y.  249,  78  Am.  Dec.  186;  Butner  v.  Bowser, 
104  Ind.  265;  Puett  v.  Beard,  86  Ind.  172,  44  Am.  Rep. 
280;  Towns  v.  Pratt,  83  N.  H.  845;  Tanner  y.  Billinga,  18 
Wis.  173;  Dunlap  v.  Edgerton,  30  Vt  224;  Pomeroy  v. 
liearh,  149  Ind.  611;  Oreen  v.  Simon,  17  Ind.  App.  360. 

Even  nnder  the  statutes  providing  for  exemptions  of  prop- 
erty from  execution  where  the  debtor  has  the  right  of  se- 
lection, the  kind  of  property  most  frequently  set  off  consists, 
in  part  at  least,  of  hoasebold  goods.  The  statute  involved 
here  ia  designed  to  protect  hooseholders  and  their  families,  to 
some  extent,  against  the  consequences  of  improvident  agree- 
ments through  which  they  may  be  stripped  of  those  articles 
which  are  necessary  to  their  comfort.     Like  the  statutes  pro- 
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demnrrer  to  the  second  paragraph  of  the  answer  was  properl; 
overmled. 
The  third  section  of  the  act  requires  that,  npon  any  pay- 

I  ment  being  made  on  account  of  the  mortgage  debt,  a  certain 

kind  of  receipt  shall  be  given.  We  must  presume  &at  the 
l^islatnre  had  sufficient  reasons  for  enacting  a  regnlation  of 
this  <^iAracter.  Perhaps  evils  and  abuses  had  grown  np  whiob 
made  such  a  measure  advisable.  The  statute  is  remedial,  and 
its  evident  purpose  is  to  prevent  frauds,  and  to  insure  fair 
dealing.  The  third  section  requires  Dothing  which  an  honest 
man  would  be  unwilling  to  do.  It  is  certain  that  the  subject- 
matter  of  the  third  section  was  within  the  constitutdonal 
province  of  the  legislature,  and  we  cannot  di!>turb  this  exer- 
cise of  its  discretion.  The  facts  stated  in  the  third  paragraph 
of  the  answer  constitnted  a  complete  defense  to  the  plaintiff's 
action  for  the  possession  of  the  propertj,  and  there  was  no 

\  error  in  the  action  of  the  court  in  overruling  the  demurrer 

toit 

;  The  reply  to  the  third  paragraph  of  the  answer  alleged 

a  waiver  by  the  appellee  and  mortgagor  of  the  requirements 
of  the  third  section  of  the  statute.     The  waiver  was  in  wri- 
I  ting,  and  was  carefully  framed  so  as  to  def^t,  entirely,  the 

I  purposes  of  the  third  section  of  the  act     A  copy  of  the  agree- 

I  ment  was  filed  with  the  reply,  and  was  in  these  words: 

"Hichmond,  Indiana,  April  20,  1897. 
'Tor  and  in  consideration  of  the  sum  of  fifty  cents  ($.50) 
I  to  me  in  hand  paid  by  "W.  A,  Zumpfe,  the  receipt  of  which 

is  hereby  acknowledged,  I  hereby  waive  the  execution  and 
I  delivery  to  me  by  said  Zumpfe,  or  his  aj^nt,  of  any  receipt 

I  for  anything  given  by  me  in  payment  of  any  part  or  portion 

of  the  sum  or  sums  secured  by  a  certain  chattel  mortgage, 
this  day  execnted  by  me  to  said  Zampfe,  on  ray  household 
goods;  and  I  hereby  expressly  waive  and  relinquish  any  or  all 
right  or  rights  I  might,  or  could,  have  by  virtue  of  any  stat- 
ute to  claim  a  forfeiture  of  said  mortgage,  or  to  any  defense 
Vol.  163—15 
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le  Y'y  reason  of  the  failure  of  the  said  Zumpfe, 
'  execute  and  deliver  any  such  receipt  to  me. 
"James  H.  Gentry,"  Mortgagor, 
etion  of  the  act  is  positive  in  its  terms,  and  no- 

for  anj  waiver  of  the  benefit  of  its  proviEdona. 
spinion  that  the  purpose  of  this  section  cannot 
Y  any  such  device  of  the  parties.  It  has  been 
■rotectioii  of  the  statutes  allowing  exemptions 
ed  by  contract.  These  decisions  rest  upon  the 
as  these  statutes  are  for  the  protection  of  the 
ite,  it  would  be  against  public  policy  to  permit 
meficiaries  under  them  to  deprive  themselves 
the  relief  secured  to  them  by  the  law.  Ma- 
n,  85  Ind.  565,  44  Am.  Eep.  46;  Kneettle  v. 
N";  T.  249,  78  Am.  Dec.  186;  Crawford  v. 
jw.  Pr.  547 ;  Moxley  v.  Ragan,  10  Buah.  (Ky.) 
iej>.  61;  Becht  v.  EeUy,  82  111.  147,  25  Am. 
rtis  V.  O'Brien,  20  Iowa  376,  89  Am.  Dec 
T.  Beed,  7  Wis.  498. 

[e  of  Denio,  J.,  in  KneetUe  v.  Naoeomh,  22 
<ra,  in  regard  to  the  waiver  by  contract  of  the 
tion  may  be  applied  to  contracts  of  waiver  of 
■  coQBideration :  "A  few  words  contained  in 
^ligation  would  operate  to  change  the  law  be- 
rties,  and  so  far  disappoint  the  intentiooa  of 
If  effect  shall  be  given  to  such  provision^ 

tbey  will  be  generally  inserted  in  obligations 
ods,  and  in  that  way  the  policy  of  the  law  will 

overthrown.  *  •  *  It  was  against  tbe 
if  this  over-confidence,  and  the  readiness  of 
contracts  which  may  deprive  them  and  their 
ieles  indispensable  to  their  comfort,  that  the 

undertaken  to  interpose." 
held  in  this  State  that  the  benefit  of  the  laws 
1  stay  of  e3*cution  cannot  be  waived  by  oon- 
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tract  preTioas  to  the  judgment.  Develin  v.  Wood,  2  Ind.  102 ; 
MeLane  v.  Elmer,  4  Ind.  239. 

It  may  be  stated  in  general  terms,  that  where  the  waiver 
by  contract  is  contrary  to  public  policy,  it  will  not  be  aus- 
tained. 

On  this  groond,  an  agreement  waiving  the  defense  c^  usury 
is  void.  Mabee  v.  Crazier,  22  Hun  (N.  Y.)  264;  Bosler  v. 
Bheem,  72  Pa.  St.  54;  Clark  v.  Spencer,  14  Kan.  898.  So 
also  an  agreement  to  ratify  a  forgery.  Shisler  v.  Vandike, 
92  Pa.  St.  447,  37  Am.  Kep.  702. 

Objections  to  acta  done,  or  contracts  entered  into,  in  viola- 
tion of  Sunday  laws  caqnot  be  waived  by  agreement.  Day 
V.  McAUiater,  15  Gray  (Mass.)  433;  Taylor  v.  Phillips,  8 
East  155;  BouieUe  v.  Melendy,  19  N.  H.  196,  49  Am.  Dec. 
152;  Oscanyanv.  Arms  Co.,  108  U.  S.  261;  Coppell  v.  BaU, 
7  WaL  642. 

The  attempted  waiver  of  the  benefit  of  the  provisions  of 
the  third  section  of  the  statute  was  in  our  judgment  against 
public  policy,  and  was  void.  The  demurrer  to  the  reply  to 
the  third  answer  was  properly  sustained.  Judgment  affirmed. 


GCLUBTT  V.  PHILLIPfl. 

[No.  18,»44.    Filed  October  U,  IBW.] 

Afpku.  and  Eaaoa.— fvidmee.— JteeJeto.— a  flndimg  bj  the  trial 

coort  will  not  be  disturbed  on  appeal  where  there  whi  eridenoe 

stHtaiiiing  It.    p.  Its. 
BajjSotxoi.—AgrwTMiU  to  Survey  of  Seat  E»taU.—Appeo.l.^Whttn 

the  parties  agree  apoQ  the  location  of  a  line,  and  proonre  the  sur- 

^ajar  to  nm  and  eetabtuh  the  same  acoordlngl^r,  neither  pKctj  can 

qoeetion  it«  eorrectneai  on  appeaL    p.  tS8. 
ApnULANiiEaROK.— Judirment*.— ifodt/lcaKoM.— ifoHtmi.— Fallnn 

of  the  oomt  to  modify  a  jodgment  oaa  not  be  leviewed  on  appeal, 

whers  there  was  no  motion  made  to  modify,    p.  SS8. 

From  the  Jackson  Circuit  Court.     A^rmed. 

W.  K.  Marshall  and  W.  D.  Marshall,  for  appellant 

B.  n.  BurreU  and  Frank  Branaman,  for  appellee. 
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MoiTKa,  J, — This  was  an  appeal  from  a  survey  of  real  eatate 
under  §8030  Burna  1894,  §5595  Horner  1897.  The  court 
found  that  the  "line  from  which  the  appeal  was  attempted  tu 
he  taken  was  run  and  estahliahed  bj  agreement,  between 
appellant  and  appellee  at  the  time  it  was  established,  and 
that  the  west  end  of  the  line  was  evidenced  by  a  corner  agreed 
upon  between  them,  and  that  the  "appeal  should  be  ignored." 
There  was  evidence  which  fully  sustained  this  finding  of  the 
court,  and  although  there  was  evidence  to  the  contrary,  we 
cannot,  under  the  well  established  rule,  disturb  the  finding 
for  that  reason.  Cabinet  Makers'  Union  v.  City  of  In- 
dian^ipolis,  145  Ind.  671,  and  caaea  cited;  Boyd  v.  Bada- 
haugh,  150  Ind.  894,  397;  Fearer  v.  Apple,  147  Ind.  304. 

It  was  held  by  this  court  in  Indianapolis,  etc.,  R,  Co,  v. 
Sands,  133  Ind.  433,  439,  that  when  a  judgment  waa  ren- 
dered by  agreement,  no  appeal  therefrom  could  be  taken  by 
either  party,  because  the  parties  had  procured  the  judgment 
to  be  rendered,  and  would  not,  therefore,  be  allowed  to  ques- 
tion its  corroctnesa.  See,  also,  Elliotts  App.  Proc.,  §§625, 
630;  Weander  v.  Johnson,  42  Neb.  117,  60  N.  W.  353. 
This  principle  applies  with  equal  force  to  thia  case.  Here  the 
parties  agreed  where  the  surveyor  should  eatabliah  the  line, 
and  procured  the  surveyor  to  run  and  establish  the  same  ac- 
cordingly; having  done  thia,  neither  party  can  question  its 
correctness  on  appeal. 

The  court  below  should  have  rendered  judgment  dismiss- 
ing the  appeal,  but  as  no  motion  waa  made  to  modify  the 
judgment,  the  failure  to  do  so  cannot  be  reviewed  here. 
Evans  v.  Stale,  150  Ind.  651,  655,  and  casea  cited. 

Judgment  afBrmed. 
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The  State  v.  Miller. 

[Na  ISpMO.     Filed  October  18.  IBM.]  w"^! 

Falsi  'PKBrruBsa.— Indictment.— Ovmerwhip  of  Property. — Criminal  jlf^  M( 
lav.— An  indictmant  for  obtaining  tnonef  bj  fftlae  ptetenaaa  vhioh 
ttiHa  to  state  the  ownership  of  the  mon^  thus  obtained  is  fatally 
dafeetiTe.    pp.  tSS-tsi. 

^utE.~Indietment.  —Indueing  Purehtue  of  Property.— CWmiTiai  Lav. 
—An  indiotment  for  obtaining  mone^  by  false  pretenses,  alleging 
that  the  false  pretensee  were  made  to  Indnoe  the  purchase  of  oertain 
propert;',  of  which  defendant  was  not  the  owner,  and  to  obtain 
money  therefor,  is  insufficient,  where  it  is  not  charged  that  a  sale 
was  mode,  as  it  does  not  show  any  oonnection  between  the  false 
pretenses  and  the  receipt  of  the  money,    pp.  S39-SS1. 

From  the  Elkhart  Circuit  Court.     Affirmed. 
W.  L.  Taylor,  Attorney-General,  Merrill  Moorea  and  C. 
0.  Sims,  for  State. 
Lmi  W.  Vail,  for  appellee. 

DowLiNO,  J, — This  was  a  prosecution  under  §2204  K.  S. 
1881,  §2352  Burns  1804,  for  obtaining  money  by  false  pre- 
tenses. On  the  motion  of  the  appellee,  the  indictment  was 
qnashed  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  public  offense.  The  prosecuting  attorney  ex- 
cepted to  the  opinion  of  the  court  upon  the  point  of  law  so 
presented,  and  reserved  it  for  decision  upon  an  appeal  to  this 
court. 

Th^  indictment  was  in  these  words  (title  and  indorsement 
omitted):  "The  grand  jury  of  the  county  of  Elkhart,  and 
State  of  Indiana,  upon  their  oath  do  charge  and  present: 
That  on  the  4th  day  of  March,  1899,  at  the  county  of  Elk- 
hart, and  State  of  Indiana,  one  Edward  Miller  did  then  and 
there  feloniously,  unlawfully,  and  falsely  pretend  to  one 
Robert  White,  with  intent  then  and  there,  and  by  such  false 
pretense  to  cheat  and  defraud  the  said  Robert  "Wliite,  for  the 
purpose  of  inducing  the  said  Robert  White  to  buy  a  certain 
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lining  from  the  said  Hobert  White  a  cer- 
to  wit,  the  sum  of  ten  dollars,  good  and 
9  United  States  of  America,  then  and  i 

ten  dollars;  that  the  said  Edward  Miller 
le  owner  of,  and  had  the  right  to  sell  the 
and  there  being;  that  the  said  Bobert 
the  said  repreBentationa  of  the  said  Ed- 
false  pretenses  as  aforesaid  and  believ- 
true,  and  being  thereby  deceived,  and  i 

ascertaining  the  contrary,  did  then  and  j 

day,  give  to  the  said  Edward  Miller  the  ; 

to  wit,  ten  ($10)  dollars,  and  the  said  i 

lien  and  there,  and  thereby  receive  and 
means  of  his  false  pretenses,  as  afore-  1 

[1  of  money,  to  wit,  ten  dollars,  to  the  '. 

[obert  White;  whereas  in  truth  and  in  | 

esentatioDS  and  pretenses  were  wholly  j 

Y  horee  was  not  then  and  there  the  prop-  I 

'ard  Miller,  but  of  another  person,  and  j 

er  had  no  right  to  sell  the  said  bay  horae,  i 

Miller  then  and  there  well  knew,  con-  ! 

.  Sims,  Proa.  Att'y."  '  i 

I  coart  npon  the  motiwi  to  quash  was 
indictment  was  fatally  defective  in  at 
It  failed  to  slate  the  ownership  of  the 
e  been  obtained  from  White,  and  it 
n  between  the  false  pretenses  and  the  | 

of  the  money  by  White  to  the  appellee. 
I  V.  Smith,  8  Blackf.  489:  "It  is  not 
iQ  opinion  npon  the  point  in  tEis  case,  as 
itment  now  nnder  consideration  is  clearly 
he  ownership  of  the  goods  obtained.  3 
lart  C.  L.  465;  Reg.  v.  Parker,  3  Ad.  & 
'.g.  V.  NoTton,  8  C.  &  P.  196;  StaU  v. 
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Again,  in  Ledbold  v.  State,  3.t  Ind.  484,  the  court  say: 
"Ko  ownership  of  the  money  obtained  is  alleged  in  the  in- 
dictment. This  is  essential,  as  has  been  heretofore  deter- 
mined by  this  court.  State  v.  Smith,  8  BlacJrf.  480.  That 
it  n-ae  money  obtained  in  this  case,  instead  of  other  property, 
can  make  no  difference,  that  we  can  perceive,  in  respect  to 
the  necessity  of  an  allegation  of  ownership.  The  case  of 
Reg.  V.  Norton,  8  C.  &  P.  198,  cited  in  State  v.  Smith, 
tupra,  was  a  case  of  the  obtaining  of  money,  in  which  it  was 
held  that  an  allegation  of  ownership  was  essential." 

The  representations  set  out  in  the  indictment  indicate  that 
their  object  was  to  induce  White  to  purchase  a  horse;  but  it 
does  not  appear  that  they  were  effective  for  that  purpose,  or 
that  any  sale  of  the  horse  was  made.  There  ia  no  charge  in 
the  indictment  that  the  false  representatiiHiB  were  made  to 
obtain  credit,  but  it  is  alleged  that  they  were  made  "for  the 
purpose  of  inducing  the  said  Robert  White  to  buy  a  certain 
bay  horse,  and  of  obtaining  from  the  said  Robert  White  a 
certain  sum  of  money,  to  wit,"  etc.  Aa  no  sale  of  the  horse 
took  place,  no  connection  is  shown  between  the  alleged  pre- 
tenses, and  the  delivery  of  the  $10  to  appellee.  It  is 
said  in  Commonwealth  v.  Strain,  10  Meto.  (Ky.)  521,  cited  in 
State  V.  Williams,  103  Ind.  2S5,  "that  the  sale  or  exchange 
ought  to  be  set  forth  in  the  indictment,  and  that  the  false 
pretenses  should  be  alleged  to  have  been  made  with  a  view 
to  effect  such  sale  or  exchange,  and  that  by  reason  thereof 
the  party  was  induced  to  buy  or  exchange,  as  the  case 
may  be." 

There  was  no  error  in  the  ruling  of  the  court,  and  the 
judgment  is  affirmed. 
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The  Statb  v.  Uptgraft  et  al. 

[No.  18,988.    Filed  October  13.  1869] 
lL. — Final  Judgment. — Crimintd  Law. — An  appeftl  in  a  crimmal 
le  which  ia  not  taken  from  a  final  judgment  will  be  dismiBaad. 

am  the  La  Grange  Circuit  Court,     Appeal  dismissed. 

L.  Taylor,  Attorney-General,  Merrill  Moores,  C.  Q. 

and  J.  F.  Boesinger,  for  State. 
ancis  D.  Merritt,  for  appellees. 

BDAN,  C.  J. — Appellees  were  charged  by  indictment 
having  committed  the  crime  of  perjury.  Upon  their 
n,  the  court  quashed  the  indictment  over  the  exceptions 
:  State,  and  granted  the  latter  sixty  days  in  which  to  file 

of  exceptions. 

final  judgment  whatever  appears  to  have  been  rendered 
ntered  in  the  case,  and  the  State  aeeina  to  have  appealed 
the  ruling  of  the  court  in  sustaining  the  motion  to  quash 
idictment. 

e  rule  is  well  affirmed  that  an  appeal  to  this  court,  in  s 
oal  cause,  whether  prosecuted  by  the  State  or  defendant, 

be  taken  frwn  a  final  judgment;  otherwise,  this  court 
0  jurisdiction  to  entertain  the  appeal.  Erganbright  v. 
,  148  Ind.  180,  and  cases  there  cited.  No  final  judg- 
having  been  rendered  in  this  cause,  the  af^ol  ia  there- 
lismissed. 


J)  ET  AL.  r.  PnrsBURQH,  Cincinnati,  Chicaoo 
AND  St.  Louis  Railway  Company. 

7,338.  FUed  March  38,  1890.  Rehearing  denied  Oct  13,  1899.] 
rxva.— Ettabliahment.— Jurisdiction  of  Board  of  Commit- 
m. — Section  674S  et  gfq  Bums  1894  invest  the  board  ot  county 
miasionen  with  plenary  jurisdiction  over  the  subject-matter 
pfooeeding  to  eetablisfa,  locate,  or  change  a  publio  highway. 
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and  the  jurisdiction  ot  the  pftrtiM  ia  obtained  by  publication  at 
posting  of  the  notioea  aa  therein  provided,    pp.  SSS-tiO. 

EiOH  w  AYB. — Egtablithmeni. — Juri»diclion  of  Board  of  CommigtUmtrs. 
—Iryunction. — CoUateral  Attack. — Bailroada. — Where  the  boaid  of 
oommiaBionerB  in  n  proceeding  to  establish  a  pabtio  highway  had 
jurisdiction  of  the  eubjeot-matter  of  the  prooeeding,  and  aoqnired 
jurisdiction  of  the  parties,  as  provided  b^  statute,  the  same  pre- 
sumption must  he  indnlged  as  to  its  proceedings  and  orders  when 
assailed  coUaterallf  as  attaches  to  the  proceedings  and  judgments 
of  a  court  of  general  jurisdiction;  and  tiefore  a  railroad  company 
can  maintain  an  action  to  enjoin  the  establishment  of  a  public 
highway'  across  its  yard  and  switching  tracks,  it  must  show  that 
the  order  of  the  board  locating  the  highway  was  absolutely  void. 
pp.  SiO-:*S. 

Samx. — BMabHahment. — Jurisdiction  of  Board  of  Commimoneri. — 
Appropriation  of  Bight  of  Way  of  Bailroad  Company. — The 
jniisdiotion  of  tiie  board  of  oommlssioDers  over  the  subject-matter 
in  a  prooeeding,  under  the  statute,  to  locate  or  change  »  public 
highway,  is  not  deveeted  by  reason  of  the  fact  that  such  proposed 
location  or  change  will  appropriate  to  the  use  of  such  highway  any 
part  of  the  right  of  way  of  a  railroad  company,    pp.  ti£-S4S. 

SiM^—IMabliihmma.^ Appropriation  of  Right  of  Way  of  Railroad 
Company. — Injunction. — Eminent  Domain. — An  action  can  not  be 
maintained  by  a  railroad  comp«uiy  to  enjoin  the  establishment  of  a 
public  highway  across  its  right  of  way,  on  the  ground  that  the  land 
had  been  already  devotod  to  another  and  different  public  use,  and 
Uiat  the  establishment  of  the  highway  would  amount  to  an  appro- 
priation of  the  land  to  a  second  public  use  inconsistont  with  the 
former;  such  question  must  be  raised  by  remonstrance,  and  be 
determined  by  the  board  of  oommiasionars,  or  by  the  circuit  court 
on  appeaL    pp.  t4i-i47. 

From  the  Marion  Circuit  Court.     Reversed. 
J.  E.  Scott,  Ayres  &  Jones,  H.  C.  Allen,  J.  W.  Kern  and  , 
/.  JS.  Bell,  for  appellants. 
8.  0.  Pickens,  for  appellee. 

JoHDAS,  J. — On  the  6th  day  of  June,  1891,  appellee,  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, institated  this  action,  making  the  appellants,  the  trus- 
tee of  Center  towndiip,  Marion  county,  Ind.,  the  supervisor 
of  road  district  nnoiber  two,  and  the  board  of  public  works  of 
the  city  of-  Indianapolis,  defendants  thereto,  whereby  it 
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le  opening  o£  a  certain  public  highway 
if  appellee's  railroad.  On  May  3,  1892, 
int  was  iiled,  which  the  court,  on  demur- 
sufficient;  and,  under  the  issues  joined 
ft  trial  resulted  in  the  court  rendering  a 
ly  enjoining  the  opening  of  said  highway 
tracks  of  the  appellee.  . 
F&tion  involved  relates  to  the  sufficiency 
plaint  to  entitle  appellee  to  an  injunction, 
(among  others)  by  the  complaint,  essen- 
jntroversy,  appear  to  be  as  follows:  Ap- 
inized  railroad  corporation,  engaged  as  a 
operating  linos  of  railroads  in  this  and 
Tovember  14,  1889,  William  Eupp  and 
>lders  of  Center  township,  Marion  county, 
to  the  board  of  commissioners  of  that 
ing  for,  a  change  of  a  certain  public  high- 
rein  the  beginning  and  route  of  the  pro- 
ilso  giving  in  said  petition  the  names  of 
and  ocetipants  of  the  lands  through  and 
■posed  highway  would  run,  and  which 
y  the  proposed  change.  Due  notice  of 
this  petition  as  required  by  the  statute 
igs  instituted  before  a  board  of  commia- 
Mte,  or  change  a  public  highway,  seems 
n  the  manner  and  fen-  the  time  provided. 
if  December,  1889,  at  a  regular  term  of 
sioners,  the  said  petition  came  on  before 
ig;  and,  after  hearing  the  same,  the  board 
'ccord  appointing  three  persona  as  viewers 
change  of  the  highway;  and  said  viewers 
;  order  of  the  board  that  if,  in  their  opin- 
ed change  of  the  highway  would  be  of 
mark  and  lay  out  the  new  road  to  the 
and  that  they  report  their  doings  to  the 
^lar  session. 
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On  March  13,  1890,  at  the  regular  seaaion  of  the  board, 
the  viewers  reported  that  the  proposed  change  in  the  highway 
wotild  be  of  public  utility,  and  stated  in  their  said  report 
that  they  had  marked  and  laid  out  Baid  new  way  to  the  width 
of  sixty  feet,  describing  the  same,  and  the  course  thereof,  and 
stating  also  in  the  report  the  names  of  the  several  persona 
through  whose  lands  the  said  hi^way,  as  marked  and  laid 
out  by  them,  would  run;  the  names  of  the  owners  and  oc- 
cupants of  the  land  mentioned  in  said  report  being  the  same 
as  those  stated  in  the  petition.  It  was  thereup(m  ordered  by 
the  board  that  the  highway,  as  described  in  the  report,  be 
opened  to  the  width  of  sixty  feet,  and  kept  in  repair,  and  that 
the  county  auditor  notify  the  township  trustee  of  such 
change,  etc  A  copy  of  this  order,  it  seems,  was  transmitted 
to  the  proper  township  trustee,  who  caused  a  a^y  of  the 
order  to  be  entered  at  length  upon  the  township  record,  and 
caused  notice  thereof  to  be  given  to  the  supervisor  of  road 
district  number  two,  in  which  said  highway  was  located. 

In  November,  1883,  the  Chicago,  St.  Louia  &  Pittsburgh 
Baitroad  Company,  a  duly  organized  and  incorporated  rail- 
road company,  owning  and  operating  lines  of  railway  at  that 
time  in  this  and  other  states,  by  virtue  of  the  power  of  emi- 
nent  domain  entered  upon  and  appn^riated  for  its  use,  in 
the  operation  and  maintenance  of  its  line  of  railroad,  a 
certain  described  strip  of  land,  situated  in  said  township  and 
county,  for  the  purpose  of  locating  thereon  yards  and  switch- 
ing tracks.  Soon  after  the  acquisition  of  this  ground  by  meh 
railroad  company,  and  prior  to  the  beginning  of  said  pro- 
ceedings before  the  board  of  commis^oners  to  change  said 
highway,  said  company  located  and  constructed  on  this 
ground  a  system  of  storage,  transfer,  switching  tracks,  etc., 
all  of  which  were  necessary  and  indispensable  to  the  con- 
venient use  and  successful  operation  of  its  railroad;  and  said 
land  was  used  by  said  company  for  said  purpose  until  the 
appellee  succeeded  to  the  righte  and  property  of  said  railroad 
company,  aa  hereinafter  mentioned.     Appellee  has,  frwn  the 
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time  of  said  aucceesion  until  the  beginning  of  this  action,  used 
this  groiud  exclnsivelj  for  aaid  railroad  purposes. 

It  appears  that  the  proposed  change  in  the  proceedings  lie- 
fore  the  board  of  conunisaioners  was  to  locate  the  highway  in 
question  across  and  over  this  strip  of  land  and  the  railroad 
track  or  tracks  thereon,  as  then  owned  and  maintained  by 
said  Chicago,  St  Louis  &  Pittsburgh  Railroad  Company, 
The  highway,  as  changed,  was  marked  out  and  located  by  the 
viewers  over  and  across  this  strip  of  land  and  the  tracks  of 
eaid  company  thereon,  and  was  ordered  by  the  board  of  eom- 
misaioners  to  be  opened  accordingly.  To  prevent  appellants 
from  enforcing  this  order  by  opening  the  highway  in  contro- 
versy orer  this  land  and  the  railroad  tracks  thereon,  as  now 
maintained  by  the  appellee,  the  injunction  herein  vaa 
awarded. 

It  is  further  disclosed  that  the  Chicago,  St.  Lotiis  A  Pitts- 
burgh Railroad  Company  owned  and  occupied  this  land  as  a 
right  of  way  "from  the  time  of  its  acquisition,  in  1883,  until' 
the  1st  day  of  October,  1890,  This  company,  as  disclosed, 
was  named  and  stated  in  the  petition  presented  to  the  board 
in  the  highway  proceedings  as  one  of  the  property  owners 
and  occupants  over  whose  lands  the  proposed  change  of  the 
road  was  to  be  located,  and  also  in  the  notice  given  in  regard 
to  said  petition;  and  the  report  of  the  viewers  made  to  the 
board  also  contained  a  similar  statement. 

On  September  1,  1890,  appellant  Charles  H.  F.  Manke- 
dick,  as  supervisor  of  road  district  number  two  in  said  Center 
township,  gave  the  said  Chicago,  St,  Louis  &  Pitt8buT|;h 
Railroad  Company  (at  that  time  the  owner  and  occupant  of 
said  land)  a  notice  in  writing  to  remove  it"  fences  situated 
thereon,  on  or  before  Novemlier  5th  following,  in  order  tliat 
the  highway  might  be  opened  as  directed  by  the  board's  or- 
der. On  October  1,  1890, — six  months  and  over  after  the 
final  order  to  open  the  highway  in  controversy  was  entered 
by  the  board  of  commissioners,  and  after  the  notice  given  by 
the  supervisor,  as  mentioned,  to  remove  the  fences, — appel- 
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lee,  by  virtue  of  conaolidatioc,  succeeded  to  all  the  property 
rights  and  franchisea  of  the  said  Chicago,  St.  Louie  tte  Ktt* 
burgh  Railroad  Company,  including  the  ground  and  tracks 
over  which  said  supervisor  was  proposing,  under  the  order  of 
the  board  of  comnuasioners,  to  open  the  highway  in  question. 
After  the  final  order  of  the  board  was  made  in  aaid  proceed- 
ing, but  prior  to  the  commencement  of  this  action,  a  part  of 
the  land  through  which  the  proposed  highway  was  laid  out 
and  ordered  to  be  opened  was  annexed  to  the  city  of  Indian' 
apolis;  and  for  that  reason,  it  appears,  the  board  of  public 
works  of  that  city  was  made  a  party  defendant  to  the  action. 
The  complaint  alao  alleges  that  said  supervisor,  under  the  oi^ 
der  of  the  board  and  the  notice  given  by  him,  threatens  to 
open  said  highway  across  this  land,  and  over  and  across  the 
tracks  and  yards  of  appellee,  as  used  and  maintaintid  thereon, 
and  that  he  will  do  so,  unless  enjoined.  It  is  also  averred  in 
the  complaint  that  said  highway,  if  opened,  would  not  be  of 
public  utility,  and  that  its  opening  will  result  in  great  and 
irreparable  damage  to  appellee,  and  would  eo  interfere  in  the 
use  and  operation  of  its  railroad  as  to  render  the  same 
useless,  etc 

The  proceedings  to  change  the  highway  in  question,  before 
the  board  of  commissioners,  in  the  main,  appear  to  be  regular, 
and  substantially  in  accord  with  the  proviaions  of  the  statute 
conferring  jurisdiction  upon  boards  of  commissioners  relative 
to  the  laying  out  and  change  of  public  highways.  Counsel 
for  appellants  insist  that  the  order  of  the  board  of  commis- 
sioners which  the  road  supervisor  was  attempting  to  enforce 
by  opening  the  highway  across  the  ground  and  tracks  in 
question  is  conclusive,  and  not  open  to  a  collateral  attack. 
The  learned  counsel  for  appellee,  in  response  to  this  inaist- 
ence,  says:  "We  have  no  contention  with  counsel,  or  with 
the  authorities  cited  in  support  of  their  argument,  that  thn 
proceedings  of  a  board  of  county  commissioners  are  con- 
clusive against  collateral  attack,  provided  the  board  has  juris- 
diction over  the  subject-matter,  and  power  to  enter  its  order 
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or  judgment.  But  our  contention  here  is  that  the  board  of 
coiiiinissioiieT3  of  Marion  county  did  not  have  jurisdiction  of 
the  subject-nuitter,  and  had  no  power  to  make  the  order  in 
respect  to  the  alleged  highway  in  question,  and  therefore  tJie 
proceedings  in  question  are  null  and  void.  This  is  no  longer 
an  open  question  in  this  court,  for  exactly  this  question  has 
been  expressly  decided  by  this  court  in  favor  of  our  con- 
tention in  five  different  cases,  viz.:  Baliimore,  etc.,  R.  Co. 
V.  North,  108  Ind.  486 ;  City  of  Valparaiso  v.  Chicago,  etc, 
B.  Co.,  123  Ind.  467;  City  of  Seymour  v.  JeffersonviUe,  etc., 
JR.  Co.,  120  Ind.  466;  City  of  Ft.  Wayne  v.  Lake  Shore,  etc., 
R.  Co.,  132  Ind.  SSS,  18  L.  R.  A.  367,  32  Am.  St  277; 
Cincinnati,  etc.,  R.  Co.  v.  City  of  Anderson,  139  Ind.  490.*' 
Continuing,  counsel  further  says:  "The  decisions  in  these 
cases  are  grounded  upon  the  rule  that  property  once  devoted 
to  a  pulilio  use  cannot  be  again  appropriated  for  another  and 
different  public  use,  where  sooh  second  public  use  would  de- 
stroy or  materially  impair  the  public  use  to  which  it  is  already 
devoted,  unless  the  legislature  of  the  State  has  expressly  pro- 
vided that  this  may  be  done.  A  general  power  is  not  suS- 
<aent.  It  must  be  express  and  afSrmative.  This  rule  is 
established  law  in  many  other  states," — citing  cases. 

The  chief  point  relied  upon  by  appellee's  counsel  is  predi- 
cated upon  the  fact  that  the  strip  of  land  which  the  Chicago, 
St  Louis  &  Pittsburgh  Railroad  Company  acquired  as  a  right 
of  way,  bv  virtue  of  eminent  domain,  and,  upon  which  it  had 
located  its  tracks  prior  to  the  institution  of  the  proceedings  to 
change  the  highway,  had  already  been  appropriated  to  a  pub- 
lic use,  and  hence,  under  the  circumstances,  the  board  of 
commissioners  had  no  power  or  jurisdiction  to  locate  the  road 
across  this  ri^ht  of  way,  and  thereby  subject  it  to  a  second 
public  nse.  The  solution  of  thb  question  requires  an  exami- 
iMtion  of  the  statute  relative  to  the  location  and  change  of 
public  highway-?  in  proceedings  before  boards  of  commis- 
sioners. §rtT4i  Bums  1S!>4,  §5015  R  S.  1S81,  §5015 
Homer  1S9T,  provides  a»  follows:    ""VThenever  twelve  free- 
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holdera  of  the  conutv  (six  of  whom  shall  reside  in  the  im- 
mediate neighborhood  of  tlie  highway  proposed  to  be  located, 
vacated,  or  of  the  change  to  be  made)  shall  petitioD  the  board 
of  commisaionerB  of  the  county  in  which  such  highway  is  sit- 
uate, for  the  location,  vacation,  or  change  of  any  highway, 
such  board,  if  it  shall  be  satisfied  that  dne  notice  of  such  appli- 
cation has  been  given  by  publication  three  weeks  snccessfTely 
in  a  newspaper  published  in  the  county,  or  by  posting  up 
notice  in  three  of  the  most  public  places  in  the  neighborhood 
of  such  highway  or  change,  at  least  twenty  days  before  the 
taeeting  of  the  board  at  which  anch  petition  is  to  be  presented, 
shall  appoint  three  persona  to  view  such  highway."  §071^ 
(5016)  prescribeg,  among  other  things,  the  duties  of  the 
viewers  selected  by  the  board,  and  directs  that,  after  viewing 
the  highway  to  be  located  or  the  change  propcaed,  if  "they 
shall  deem  the  highway  to  be  located  or  the  change  to  be 
made  of  public  utility,  they  shall  lay  out  and  mark  the  same 
on  the  best  ground,"  etc.  §6744  (5017)  provides  that  the 
viewers  shall  make  a  report  of  iheir  proceedings  at  the  ensH- 
ing  session  of  the  board  of  commissioners,  wherein  they  shall 
give  a  full  description,  by  metee  and  bounds,  of  such  loca- 
tion, charge,  or  vacation  of  the  highway  viewed  by  them, 
etc  It  is  provided,  by  §6745  (5018),  that  if  no  objection 
be  made  to  such  proposed  highway,  vacation,  or  change,  the 
board  shall  order  the  same  to  be  opened  and  kept  in  repair, 
etc  The  next  section,  being  6746  (5019),  authori7.e8  any 
person,  through  whose  lands  such  highway  or  change  may 
pass,  who  ifi  aggrieved  thereby,  to  remonstrate  before  the 
final  action  of  the  board  is  taken  upon  the  report  of  the 
viewers,  setting  forth  in  such  remonstrance  his  grievance,  and 
thereupon  the  board  is  required  to  appoint  other  viewers.  If 
the  reraoiistrator  will  be  damaged  by  the  highway  passing 
over  hia  lands,  this  section  provides  a  remedy;  and  if  damages 
are  awarded,  either  before  the  board,  or  on  appeal  to  the 
circuit  court,  RC752  (5025)  expressly  forbids  the  opening  of 
tlie  highway  until  such  damages  are  paid,  or  deposited  in  ihe 
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county  treasury  for  the  benefit  of  the  party  entitled  thereto. 
§6750  (5023)  authorizes  any  one  or  more  freeholders 
of  the  coun^,  residing  along  the  proposed  highway,  to 
remonstrate  against  the  contemplated  location,  vacation,  or 
change  of  a  highway  on  the  ground  that  the  same  will  not  be 
of  public  utility.  By  §6754  (5027),  any  person  aggrieved 
by  the  final  decision  or  order  of  the  board  of  commisdoners  in 
a  highway  proceeding  may  appeal  therefrom  to  the  circuit 
rtourt.  By  §6742  (5015),  supra,  tt  aeq.,  original  and  ex- 
clusive jurisdiction  to  locate,  establish,  vacate,  or  change  pu1>- 
lic  highways  situated  outside  of  the  limits  of  an  incorporated 
town  or  city  is  lodged  in  the  board  of  county  coininis^oners. 
This  tribunal,  under  the  proviaione  of  these  statutes,  is  in- 
vested with  plenary  jurisdiction  over  the  siihject-matter  in 
snch  proceedings;  and  jurisdiction  of  the  parties  is  obtained 
by  publication  or  posting  the  notices  as  prescribed  by  §6742 
(5016),  supra.  Robinson  County  and  Township  Officers 
(2nd  ed.)  §331 ;' Chicago,  etc.,  B.  Co.  v.  Sutton,  130  Ind.  405. 

The  complaint  discloses  that  among  the  lands  over  which 
it  was  proposed  to  locate  the  highway  was  the  right  of  way  in 
question,  which  at  the  time  the  proceedings  to  change  were 
instituted  was  owned  and  occupied  by  the  Chicago,  St.  Louis 
&  Pittsburgh  Railroad  Company,  through  and  imder  which 
appellee  claims  its  right  and  title  thereto.  This  company, 
it  also  appears,  was  made  a  party  to  the  petition  in  question, 
and  was  named  therein,  and  also  in  the  notice  given  and  the 
report  of  the  viewers,  as  one  of  the  persons  whose  lands  wouM 
be  affected  by  the  contemplated  change.  It  also  appears  that 
thp  notice  prescribed  by  the  statute  was  given  to  all  peraonn 
nffecte<I  or  concerned  in  such  proceedings.  Hence,  under 
the  circumstances,  the  jurisdiction  of  the  board  of  commis- 
pioncr?  over  the  person  of  appellee's  predecessor  cannot,  in 
this  action,  be  successfully  controverted. 

The  subject-matter  of  the  proceeding  was  to  obtain  a 
cbange  of  a  public  highway  situated  beyond  the  limits  of  an 
incorporated  town  or  city  in  Marion  county,  Indiana,  and,  as 
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heretofore  said,  over  this  subject  the  board  of  comTnissioncrs 
of  that  cotmty  had  original  and  exclusive  jurisdiction.  A 
court  or  other  tribunal  is  said  to  be  invested  with  jurisdiction 
over  the  subject-matter  of  a  case  when  its  jurisdiction  extends 
to  the  claas  of  cases  to  which  the  particular  one  belongs.  Chi- 
cago, etc.,  R.  Co.  V.  Suiion,  130  Ind.  405,  and  cases  there 
cited;  Jackson  v.  Smith,  120  Ind.  520.  In  the  latter  case, 
which  was  a  collateral  attack  upon  the  proceedings  of  the 
common  council  of  the  city  of  Kokomo,  in  a  matter  relative 
to  local  improvements,  in  considering  the  question  relative 
to  the  jurisdiction  of  the  common  council  this  court  said: 
"The  general  conclusion  which  we  here  seek  to  deduce  and 
apply  is  that  our  decisions  (which,  as  we  believe,  may  be  vin- 
dicated on  the  soundest  principle)  declare  that,  where  it  ap- 
pears  that  the  case  is  one  of  a  general  class  over  which  the 
tribunal  has  jurisdiction  (that  is,  one  within  the  subject  of 
the  tribunal's  jurisdiction),  the  judgment  is  not  absolutely 
void,  if  the  particular  subject  was  within  the  territorial  juris- 
diction of  the  court,  and  there  was  jurisdiction  of  the  person, 
although  the  statutory  requirements  may  not  all  have  been 
compiled  with  by  the  tribunal  or  its  officers." 

The  question  which  would  seem  to  be  the  test  in  cases 
collaterally  assailing  the  jurisdiction  of  the  board  of  commis- 
sioners over  the  subject-matter  in  proceedings  to  locate  or 
change  a  public  highway  is:  Ilad  the  board  authority 
to  act  within  the  range  of  the  general  subject?  If  so, 
then  there  is  jurisdiction,  and  the  same  presumption  must  be 
indulged  as  to  its  proceedings  and  orders  when  assailed  col- 
laterally as  attaches  to  the  proceedings  and  judgments  of  a 
court  of  general  jurisdiction.  Chicago,  etc.,  R.  Co.  v.  Sut- 
ton, supra,  and  cases  cited;  Cauldwell  v.  Curry,  93  Ind.  3*)3; 
Jones  V,  CulUn,  142  Ind.  335,  and  authorities  there  cited. 

To  entitle  appellee  guceessfully  to  maintain  this  action,  it 
must  show  that  the  order  of  the  board  locating  the  highway 
in  question  over  or  across  the  land  and  right  of  way  in  con- 
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troveray  is  absolutely  void.  That  thb  is  tLe  test  ia  settled  by 
repeated  decisions  of  this  court.  Mclntyre  v.  Marine,  93 
Ind.  193;  Hrwin  v.  Fulk,  94  Ind.  235;  Adams  v.  Harring- 
ton, 114  Ind.  66.  In  Mclntyre  v.  Marine,  supra,  it  is  said: 
"Boards  of  county  commissioners  have  jurisdiction  to  locate, 
vacate  and  change  public  highways  in  their  respective  coiin- 
tiea.  In  the  location,  vacation,  or  change  of  highways,  ample 
opportunity  is  afforded,  either  before  the  county  board,  or 
upon  appeal  to  the  circuit  court,  for  the  settlement  oif  all 
questions  relating  to  jurisdiction,  public  utility,  and  damages. 
The  prooeedingB  of  the  county  board  in  snch  case  are  invul- 
nerable on  collateral  attack,  such  as  is  attempted  in  the  pres- 
ent case,  unless  the  averment  of  facta  in  the  complaint  shows 
that  BQolk  proceedings  are  absolutely  void." 

The  contention  of  counsel  for  appellee,  bowever,  is  that 
the  board  had  no  power  or  authority  to  order  the  proposed 
change  of  the  highway  to  be  made  across  the  right  of  way 
and  tracks  of  its  predeceeaor,  for  the  reason  that  this  particu- 
lar land  had  been  already  devoted  to  another  and  different 
public  use,  and,  under  the  circumstances  aa  shown  to  exist, 
this  appropriation  for  the  purpose  of  a  public  highway  croaa- 
ing  would  destroy  or  materially  impair  its  use  for  railroad 
purpoaee.  Hence  it  is  insisted  in  the  a^ument  that  inasmuch 
as  there  is  no  statute  expressly  conferring  the  right  and  au- 
thority upon  a  board  to  locate  or  change  the  course  of  a 
public  highway  over  the  right  of  way  ot  a  railroad  company, 
and  thereby  appropriate  such  land  to  a  second  public  use 
the  board,  in  the  proceedings  in  question,  was  without  juris- 
diction in  this  particular,  and  its  order  therein  is  opeD  to  a 
collateral  attack  by  the  appellee.  This  contention  certainly 
is  not  tenable.  "We  do  not  controvert  the  general  rule  as- 
serted in  the  decidons  of  this  court  cited  by  appellee,  to  the 
effect  that  where  land  is  once  appropriated,  by  virtue  of  the 
doctrine  of  eminent  domain,  to  an  important  public  use,  it 
cannot  again  be  devoted  to  another  public  use  wholly  inoon- 
ustent  with  the  former,  and  which,  under  the  drcumstances 
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of  the  pardcnlar  caae,  must  necesaarily  aupereede  or  destroy 
such  former  ase,  unleBB  it  is  shown  that  the  right  to  subject 
tile  land  to  tlie  second  appropriation  or  uae  is  authorized  by 
an  act  of  the  legislature,  either  expressly  or  by  neceasary 
tmplicatioa.  That  thia  rule  is  applicable,  when  properly  in- 
ToVed,  to  prevent  the  location  and  constmction  of  'streets  or 
other  public  highways  over  or  along  the  land  end  tracks  of  a 
railroad  company,  when  such  location  and  construction  would 
necessarily  supersede,  or  he  destructive  of,  the  necessary  use 
of  auch  land  or  tracks  of  the  company  in  the  operation  of  its 
raiboad,  is  well  affirmed  by  the  authorities.  CUy  of  Ft. 
Wayne  <  Lake  Shore,  etc.,  E.  Co.,  132  Ind.  558,  18  1.  R. 
A.  867;  City  of  Tern  Haute  v.  Evaruville,  etc.,  B.  Co.,  149 
Ind.  174,  37  L.  R.  A.  189. 

That  the  jurisdiction  of  the  hoard  of  commissiosere  over 
the  subject-matter  in  a  proceeding,  under  the  statute,  to  locate 
or  change  a  public  highway,  is  not  devested  by  reason  of  the 
fact  that  such  proposed  location  or  change  will  appropriate 
to  the  use  of  such  highway  any  part  of  the  right  of  way  of  a 
railroad  company,  ia  recognized  by  the  decisions  of  thia  court. 
Crossley  v.  O'Brien,  24  Ind.  325,  87  Am.  Dec.  329.  In 
this  latter  case  it  is  said  that  the  railroad  company,  when  its 
property  is  so  appropriated,  must  be  paid,  the  same  as  any 
other  person,  and  that  such  compensation,  in  the  very  nature 
osf  things,  becomes  an  element  to  he  considered  in  determin- 
ing the  question  of  the  public  utility  of  such  highway.  The 
question,  aa  stated  by  Judge  Frazer,  is,  "Will  it  cost  the  pub- 
lic more  than  it  will  be  worth?"  In  Elliott,  Roads  &  S.  p. 
169,  it  is  said :  "A  right  to  crosa  an  existing  public  way  with 
a  street  or  road  may  often  be  implied  where  a  right  to  longi- 
tudinally take  the  way  would  not  be  deemed  to  exist.  •  *  * 
A  grant  of  authority,  expreased  in  general  terms,  to  seize 
lands  and  property  for  the  purposes  of  a  road  or  street,  will 
in  most  cases  confer  authority  io  construct  the  roada  and 
streets  across  existing  public  waya,  whether  owned  by  public 
or  by  private  corporations,  but  it  will  not  confer  authority  to 
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lay  the  road  or  street  longitudinally  upon  the  existing  way." 
This  court,  in  the  appeal  of  the  Lake  Erie,  etc.,  R.  Co.  v. 
City  of  Kohotno,  130  Ind.  224,  after  quoting  this  same  text, 
approved  it  as  a  statement  of  the  correct  doctrine;  and  the 
power  of  a  city  in  this  State,  as  a  general  rule,  to  lay  out  a 
street  across  the  right  of  way  of  a  railroad  company,  was  in 
that  case  upheld.  That  the  power  to  locate,  lay  out,  and 
open  streets  or  public  highways  carries  with  it  the  right  or 
power  to  locate  and  conatmct  them  across  railroad  tracks,  as 
a  general  rule,  is  sustained  by  the  authorities.  City  of  Ft. 
Wayne  v.  Lake  Shore,  etc.,  E.Co.,  132  Ind.  558,  and  cases 
cited  on  page  665;  Mills,  Em.  Dom.  §46. 

The  distinction  between  locating  and  constructing  a  high- 
way or  street  across  a  railroad  track  or  tracks,  and  locating 
and  establishing  it  longitudinally  upon  the  bed  of  the  railroad, 
is  one  well  recognized  by  the  decisions  of  the  higher  courts. 
Under  the  right  to  cross  the  track  of  the  railroad,  it  is  said 
that  nothing  hut  a  mere  right  of  way  will  be  acquired,  and 
the  two  uses  or  rights  may  co-exist  and  be  exercised,  on 
the  one  hand  by  the  railroad  company,  in  the  operation 
of  its  road,  and  upon  the  other  by  the  public  in  usinf? 
the  highway.  By  §6743  (5016),  supra,  as  heretofore  stated, 
the  riewers  appointed  by  the  board,  if  they  find  the  location 
of  the  highway,  or  the  change  therein  made,  to  be  of  public 
utility,  are  required  to  lay  out  the  same  "on  the  hest  ground,'* 
etc.  (Onr  italics.)  This  provision,  when  construed  in  con- 
nection nith  the  other  provisions  of  the  same  statute,  must 
certainly  lie  accepted  and  held  to  confer  sufficient  authority 
upon  the  board  of  commissioners  to  locate,  if  neceasaiy,  a 
public  highway  across  the  right  of  way  and  tracks  of  a  rail- 
road company. 

In  the  appeal  of  Little  Miami,  etc.,  R.  Co.  v.  City  of 
Dayton,  23  Ohio  St.  610,  which  was  an  action  by  a  railiT>ad 
company  to  enjoin  the  city  of  Dayton  from  extending  a 
street  across  the  lands  of  the  company,  the  court,  afterrecog- 
nizing  the  power  of  cities,  under  the  general  grant  giren,  to 
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lay  off,  open,  and  extend  their  streets,  when  necessary,  across 
railroads,  said:  "The  power  intrusted  to  the  coramis- 
sionera  of  counties,  to  lay  off  and  establish  roads  and  high- 
ways, is  granted  in  equally  general  terms,  no  special  pro- 
Tision  being  made  for  crossing  railroads.  But  it  can  aot 
he  doubted  that  the  commissioners  have  that  power.  The 
extension  of  streets  tfli  of  roads  and  highways  across  rail- 
roads is  so  evidently  a  matter  of  public  convenience  and 
necessity,  that  it  must  be  presumed  to  have  been  in  the  con- 
templaticHi  of  the  legislature  when  the  statutes  referred  to 
were  enacted.  The  terms  of  the  grant  are,  in  each  case,  suffi- 
ciently broad,  prima  facie,  to  confer  the  requisite  authority; 
and  there  is  in  such  case  nothing  in  the  nature  of  the  use  to 
which  the  land  has  been  appropriated  by  the  railroad  com- 
pany, or  in  that  to  which  it  is  proposed  to  subject  it  by  the 
second  appropriation,  which  requires  us,  upon  any  presumed 
intention  of  the  legislature,  to  ingraft  upon  the  general  terms 
of  the  grant  an  exception  which  will  prohibit  such  crossing. 
The  two  naes  are  not  necessarily  inconsistent,  and  in  fill  or- 
dinary- cases,  at  least,  may  well  stand  together." 

The  objections  that  may  be  interposed,  under  the  provi- 
sions of  the  statute,  by  a  remonstrance  in  proceedings  before 
boards  of  commissioners  to  locate  or  change  public  highways, 
perform  the  office  of  an  answer  to  the  petition,  and  raise  issues 
to  be  determined  before  the  board,  and  on  appeal  to  the 
circnit  court.  Sckmied  v,  Eeeney,  72  Ind,  309.  The  re- 
monstrator  in  such  cases  may  appear  and  object  to  the  suffi- 
ciency of  the  petition  or  notice,  and  to  the  competency  of  the 
viewers,  and  to  the  report  of  the  latter,  as  not  conforming  to 
the  requirements  of  the  law. 

The  objector,  under  the  statute,  may  challenge  the  public 
utility  of  the  road,  and  demand  damages  to  which  he  may  be 
shown  to  be  entitled.  Green  v.  Elliott,  86  Ind.  5.3.  In 
Adams  v.  Harrington,  114  Ind.  66,  this  court  said:  "\Vhere 
notice  of  the  presentation  of  a  petition  for  a  highway  has 
been  given  according  to  law,  all  parties  interested  must,  at 
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their  peril,  give  attention  to  the  proceedings  which  e 
if,  in  the  ordinary  course  of  events,  any  auch  party  1 
ceive  actual  notice  of  the  petition,  no  cause  is  thereb; 
for  the  stay  of  proceedings  by  injunction.  If  ii 
damage  is  likely  to  be  inflicted,  that  furniahea  a  cai 
monstrance  against  the  establishment  of  the 
§§5009,  5010,  5019  K.  S.  1881;  Denny  v.  Biuh 
815." 

As  a  general  rule,  every  court  poBBeaaee  the  powe 
ing  of  its  own  jurisdictioD,  both  as  to  the  partiei 
subject-matter  of  the  action.  Where  the  want  of  jt 
of  an  inferior  court  is  not  apparent,  on  the  face  of  it 
ings,  it  follows,  88  a  general  proposition,  that  its  j 
on  the  question  of  its  jurisdiction,  either  express 
pliedly  given,  has  the  same  binding  effect  upon  t1 
as  has  its  decision  on  any  other  matter  within  its  cogi 
auch  proceeding,  and  an  error  in  this  respect  mu! 
rected  in  the  same  manner  as  other  errors  are  author 
corrected.  Van  Fleet  Coll.  Attack,  §§62,  63;  E 
etc.,  B.  Co.  V.  Ciiy  of  Evanaville,  15  Ind.  305;  i 
Smoch,  84  Ind.  115,  7  Am.  Rep.  215;  Stoddard 
ton,  75  Ind.  20. 

It  is  evident  that  one  of  the  questions  thst  appellc 
cessors  might  have  interposed  or  raised  before  the 
commissioners,  for  its  determination  in  the  highway 
ings  in  question,  was  whether  or  not  the  board  was 
its  jurisdiction  to  locate  the  proposed  hi^way  over 
of  way  in  controversy  by  reason  of  the  fact  that  the 
lir  uses  could  not  lawfully  co-exist  at  the  same  poin 
It  is  certainly  obvious  that  if  the  second  use,  to  wh 
proposed  in  that  proceeding  to  subject  the  railroad 
right  of  way,  was  so  inconsistent  with  the  public  use. 
it  had  already  been  appropriated,  as  to  material! 
supersede,  or  destroy  the  same,  that  question  was  i 
determined  by  the  board  of  commissioners,  or  by  t 
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court  on  appeal;  and,  under  the  circumstances,  it  cannot  be 
reviewed  in  this  collateral  action. 

If  it  could  be  said  that  the  eomplaint  in  thia  case  states  facta 
snfficient  to  constitute  a  cause  of  action,  it  also  states  facts 
eonstitating  a  defense.  Therefore,  under  a  well  settled  rule 
of  pleading,  it  would  be  bad  on  demurrer.  Behrley  v.  Behr- 
Uy,  93  Ind.  255. 

That  the  board  of  commiBEdoners,  under  the  facte,  had 
Jurisdiction  of  the  subject-matter,  and  also  over  appellee's 
predecessor,  through  which  it  claims  its  right  and  title  to  the 
land  ia  dispute,  and  in  whose  shoes  it  must  be  deemed  to 
stand,  cannot  be  successfully^  controverted.  .  Therefore  all 
questionB  or  matters  legitimately  in  issue,  or  which  might 
have  been  put  in  issue  in  such  proceeding  by  the  parties 
thereto,  must  be  presumed  or  considered  aa  heard,  deter- 
mined, and  settled  under  the  final  order  of  the  board,  and 
this  action  to  enjoin  its  enforcement  cannot  be  maintained. 

It  follows  that  the  court  erred  in  overmling  the  demurrer 
to  the  amended  compIaiDt,  for  which  error  the  judgment  be- 
low ia  in  all  things  reversed,  and  the  cause  is  remanded  to  the 
lower  court,  with  instructions  to  sustain  the  demurrer  to  the 
complaint  All  concurring,  except  Hadley,  J.,  who  did  not 
partidpate  in  this  decision. 


KiKSOH  ET  AL.  V.  BbAUN. 

[No.  16,874.      FQed  Jane  6.  1S».     BebwrinK  danied  Oct  19, 1890.] 

QKAVKL-ItOAD  Boima.— CWoto  no  LAMIUt/  Agairut  County.— Oraval- 

To«d  bonds  iaraed  under  the  proTisfons  of  the  Kot  of  1S77  (§g<85&- 

6867  Boms  18M),  although  in  form  the  bonds  of  the  ooontj,  are  bat 

erv)d«noe  of  the  holder's  right  to  receiTB  from  the  treasurer  the 

maatij  reoeived  from  asMssmenta  made  npon  lauds  benefited  by  the 

csoostraotion  of  the  road,  and  create  no  liability  against  the  oonntj. 

pp.  tS6,  eS7. 

8AMK.~Not  Cormttereiat  Paper. — Oravel-road  bonds  issued  under  the 

proTislonB  of  the  act  of  1877  (^^8355-6867  Bums  1694)  are  not  stI- 

deuce  that  valid  assewntents  have  been  made  for  their  payment, 
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and  a  purchaser  is  bonnd  to  take  notice  of  the  statate  under  which 
the7  were  issued,  and  of  the  settled  construction  of  the  statute. 
p.  SS7. 

Obavel-Road  Boinx.— Proceedings.— Purchtuer  of  Bonds  a  PaHg 
in  Legal  Effect. — Where  one  purchases  gravel-road  bonds  issued 
under  the  act  of  1877,  prior  to  the  construction  of  the  road,  he 
becomes,  in  l^al  effect,  a  party  to  all  pending  proceedings  rela- 
tive thereto,  and  it  is  incumbent  upon  him  to  see  that  asaeasmente 
are  made  upon  the  lands  benefited  which  he  oan  cause  to  be  col- 
lected,   pp.  £57,  gBS. 

SkTKR.— Proceeding*.— OrdeTa.—Judgm^nt.~A^eal.—VTiAeir  the  pro- 
visions of  §§6856-6867  Bums  1894  for  the  oonstraction  of  gravel  roads 
the  order  of  the  board  of  commissioners  establishing  the  improve- 
ment is  made  at  a  stage  of  the  proceedings  when  the  statute  affords 
no  opportunity  for  the  landowners  to  appear  and  show  why  their 
lands  should  not  be  assessed,  and  there  can  be  no  appeal  from  auch 
order;  but  the  proceedings  remain  open  for  the  bringing  in  of  addi- 
tional lands  until  the  final  judgment  confirming  the  asseeamente  as 
a  whole  is  rendered,    pp.  SSS-S63. 

Same.— .Appeal  from  Board  of  CoTnmi«rioR«rs. —Sections  785»-78((5 
Bums  1694  relating  to  appeals  in  general  from  decisions  of  the  board 
of  oommisslonera  oonfer  upon  the  circuit  court  jurisdiction  of  the 
subject-matter  of  an  appeal  from  a  grsvel-Tosd  proceeding,  although 
the  statute  under  which  the  proceedings  were  had  makee  no  pro- 
vision for  an  appeal,    pp.  SS3,  £64. 

Save. — Appeal  from  Board  of  Commitiiotierg. — Notice. — An  appeal 
taken  from  the  board  of  commissioners  to  the  circuit  court  during 
term  oonstitutea  notice  of  the  prooeedings  in  the  circuit  court  as 
against  all  parties  to  the  record  before  the  board,    pp.  SGSSeS. 

JcDOMXNTS. — Appeal  from  Board  of  Commieeionere. — CoUunon. — 
Oraod  Eoade. — A  judgment  on  appeal  from  the  board  of  commis- 
sioners in  a  gravel-road  proceeding  is  not  rendered  void  as  being 
ooUusive  and  exparte  by  the  fact  that  the  court  ordered  a  oonsolida- 
tion  of  die  appeals  of  several  groups  of  objectors,  and  their  adver- 
saries before  the  board  on  the  pleadings  there  filed  mode  no  reBist' 
ance  on  the  trial  of  the  same  issues  in  the  circuit  court,  pp.  S6S,  see. 

Sake.— .4ppeoI  from  Board  of  Commiasioner».—Collu»io».—-Oravel 
Jioods.— A  judgment  reversing  the  action  of  the  board  of  cco&mis- 
sioners  in  confirming  assessments  for  the  construction  of  a  gravel 
road  willnotbesetasideat  the  instance  of  the  holder  of  bonds  issued 
on  account  of  such  improvement,  on  the  ground  that  the  appeal 
was  collusive  and  ex  parte,  where  it  was  neither  averred  nor  found 
that  the  petition  for  the  improvement  was  signed  by  the  ownersof  a 
majority  of  the  acres  of  land  affected  by  the  improvement,  nor  that 
the  riewera  did  not  fraudulently  omit  lands  for  the  purpose  of  show- 
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iiig  ftD  Appvent  majority  of  aorea,  nor  that  any  finding  of  the  ooort 
on  appeal  from  the  board  was  untrue,    pp.  £G6,  !G7. 

From  the  Benton  Circiiit  Court.     Reversed. 

Daniel  Fraser  and  W.  H.  laham,  for  appellants. 

S.  P.  Baird  and  Everett  d  Ewbank,  for  appellee. 

Bakeb,  J. — App>ellee  sued  the  board  of  commissionera, 
the  auditor  and  the  treasurer  of  Beuton  county,  and  also  ap- 
pellants, to  recover  from  the  county  that  part  of  the  proceeds 
of  certain  gravel-road  bonds  which  the  county  had  appropria- 
ted to  its  own  use,  to  compel  the  auditor  and  treasurer  to  put 
upon  the  duplicate  and  collect  the  assessments  against  the 
lands  of  appellants  and  other  proprietors  and  pay  appellee's 
bonds  therefrom,  and  to  establish  the  validity  of  the  assess- 
ments by  overturning  a  judgment  of  the  Benton  Circuit 
Court  which  had  annulled  them.  Appellants  are  the  land- 
owners in  whose  favor  was  rendered  the  judgment  that  ap- 
pellee successfully  undertook  in  this  case  to  have  set  aside. 
The  assignments  of  error  respecting  the  pleading^  and  re- 
specting the  conclusions  of  law  on  the  facta  specially  found 
present  the  same  questions. 

The  special  finding  discloses  these  facts:  At  the  regular 
March  session,  1889,  of  the  board  of  commissioners  of  Ben- 
ton county,  there  was  presented  to  the  board  a  petition,  pray- 
ing for  the  conatruefion  of  a  free  gravel  road,  setting  forth 
particularly  its  location,  and  signed  by  more  than  five  resident 
landowners  whose  lands  would  be  assessed  for  the  coat  of  the 
improvement.  The  petitioners  filed  their  bond.  The  board 
found  that  the  petition  and  bond  were  in  compliance  with 
the  statute,  and  appointed  viewers  and  an  engineer  to  meet  on 
April  16,  1889,  and  proceed  to  examine  the  highway  pro- 
posed to  be  improved  and  report  at  the  regular  Jnne  session, 
1889.  The  auditor  notified  the  viewers  and  engineer  of  the 
time  and  place  of  their  meeting,  and  also  gave  notice  by  piib- 
hcation  in  a  newspaper  printed  in  the  county  for  three  con- 
secutive weeks  next  prior  to  the  meeting,  of  the  time  and 
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place  of  meeting,  the  kind  of  improvement  asked  for,  and 
the  place  of  beginning,  intermediate  points  and  place  of 
termination.  The  viewers  and  engineer  met  at  the  time  and 
place  appointed  and  proceeded  to  make  their  view. 

On  the  third  daj  of  the  June  BCssion,  1SS9,  the  viewers  and 
engineer  tiled  with  the  board  their  written  report,  finding 
that  the  improvement  would  be  of  public  utility,  estimating 
the  coat  at  $20,000,  and  describing  by  sections  and  sectional 
aubdividons  the  lands  that  wonld  be  benefited  and  ought  to 
be  assessed. 

On  that  day  the  board  found  and  entered  of  record  that 
due  notice  aa  required  by  statute  had  been  given  of  the  time 
and  place  of  the  meeting  of  the  viewers  and  engineer;  that 
public  utility  required  that  the  road  be  constructed;  that  the 
report  of  the  viewers  and  engineer  be  accepted  and  approved; 
that  the  petition  was  signed  by  persons  owning  a  majority  of 
all  the  acres  of  land,  and  by  more  than  a  majority  of  the 
resident  landowners  whose  lands  were  reported  as  benefited; 
and  that  the  rofid  should  be  constructed  npon  the  ronte  de- 
scribed in  the  petition.  The  order  of  the  board  also  stated 
the  kind  of  improvement  to  be  made,  the  width  and  extent 
thereof,  and  a  description  of  the  lands  benefited. 

Some  of  the  landowners  appealed  from  that  order  of  the 
board  to  the  Benton  Circuit  Court  The  appeal  was  dis- 
missed on  February  18,  1890.  At  the  regular  June  session, 
1890,  the  board  made  and  entered  of  record  an  order,  ratify- 
ing and  confirming  all  orders  theretofore  made  in  the  cause, 
appointing  John  P.  Doyle,  a  competent  engineer,  to  snperio- 
tend  the  construction  of  the  road,  and  directing  Doyle  to  give 
notice  that  a  contract  for  the  construction  of  the  road  would 
he  let  on  July  8,  1890.  The  contract  was  let  on  that  day. 
On  July  10,  1890,  the  board  made  and  entered  of  record  an 
order,  directing  that  $12,000  of  gravel-road  bonds  be  issued 
to  meet  the  expenses  arising  from  the  constmction  of  the 
TocA;  that  the  bonds  shonid  be  made  payable  to  bearer  at  the 
hanking  house  of  "Winslow,  Lanier  *  Co.,?Tew  York  City,8nd 
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sboold  recite  on  tbeir  face  that  they  were  iBStied  pnrsnant  to 
an  order  of  the  board  and  pursuant  to  an  act  approved  March 
3,  1877,  in  relation  to  free  gravel  roads  and  acts  amendatory 
thereof  and  supplemental  thereto,  and  that  th6y  were  iar^ued 
for  the  purpose  of  building  the  H.  C.  Hartis  free  gravel  road 
in  Senton  county. 

Thia  order  of  the  board  further  provided  that  the  treasurer 
of  the  connty  ^onld  sell  the  bonds.  The  bonds  were  pre- 
pared and  certified  by  the  auditor  and  signed  by  each  member 
of  the  board  under  the  seal  of  the  county  and  were  delivered 
to  the  treasurer  in  August,  1890,  and  were  in  the  form  pre- 
scribed by  the  board.  The  treaBurer  sold  the  bonds  in  Au- 
gust to  Lflmprect  Bros.,  of  Cleveland,  Ohio,  for  $12,198  cash, 
which  sum  was  placed  by  the  treasurer  in  the  general  fund 
to  the  credit  of  the  H.  C.  Harris  free  gravel  road. 

After  the  bonds  were  so  sold,  they  were  put  upon  the 
market  and  appellee  in  August,  1890,  bought  them  for 
$12,616.20,  in  the  usual  coiirse  of  business,  before  dne,  and 
under  the  full  belief  that  they  were  valid  and  issued  pursuant 
to  law  and  without  any  defect  in  the  proceedings.  Appellee 
still  owns  the  bonds.  No  part  of  the  principal  or  interest 
has  been  paid,  except  the  interest  for  the  first  year. 

About  four  and  three-quarter  miles  of  the  road  was  con- 
structed before  July  1,  1891,  the  greater  part  of  which 
was  completed  before  January.  1,  1891.  A  large  part  of  the 
remaining  portion  was  graded  prior  to  July  1,  1891.  The 
orders  of  the  board  directing  that  $12,000  of  gravel-road 
bonds  be  issued  and  sold  and  prescribing  the  terms,  conditions 
and  forms  of  the  bonds  were  entered  of  record  as  a  part  of  the 
proceedings  of  the  cause,  and  the  landowners  were  parties  to 
the  proceedings  and  had  knowledge  of  all  the  facta  and  never 
took  any  steps  to  enjoin  the  sale  of  the  bonds,  knowing  at  the 
time  that  the  bonds  would  be  put  upon  the  market,  that  they 
recited  upon  their  face  that  they  were  issued  pursuant  to  the 
statutes  of  the  State,  and  that  they  were  made  payable  to 
bearer.     $10,993  of  the  money  arising  from  the  sale  of  the 
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bonds  was  expended  in  the  conBtructiou  of  the  road  to  the 
advantage  and  betterment  of  the  lands  assessed  to  paj  for 
the  improvement. 

On  December  6,  1890,  the  board  appointed  a  committee 
to  apportion  the  coat  of  the  road  on  the  lands  benefited.  On 
January  26,  1891,  this  committee  reported  that  other  lands, 
in  addition  to  those  reported  by  the  viewers  as  benefited, 
ought  to  be  assessed,  and  thereupon  the  board  ordered  that 
all  lands  within  two  miles  of  the  improvement  be  assessed. 
On  March  13,  1891,  the  report  of  the  committee  was  sub- 
mitted to  the  board  and  was  set  aside,  and  the  board  then 
ordered  that  only  such  lands  as  were  originally  reported  as 
benefited  be  assessed,  and  a  new  committee  was  appointed 
to  make  the  apportionment.  The  new  committee  failed  to 
qualify. 

At  a  special  session  held  in  April,  1891,  the  board  fonnd 
and  entered  of  record  that  the  viewers  in  their  report,  thronph 
inadvertence  and  mistake,  omitted  from  their  report  certain 
described  lands  lying  within  the  territory  sought  to  be  as- 
sessed, that  the  property  omitted  would  be  benefited,  and 
that  these  lands  should  be  assessed  in  addition  to  the  lands 
reported  as  benefited  by  the  viewers.  The  board  also  at  that 
session  appointed  three  disinterested  freeholders  a  committee 
to  apportion  the  estimated  expense  of  the  improvement  upon 
the  lands  benefitetl,  and  this  committee  was  ordered  to  meet 
at  the  auditor's  office  on  May  4, 1891,  and  to  proceed  to  make 
the  apportionment.  The  committee  met  at  the  time  and 
place  designated  and  apportioned  the  coat  upon  the  lands  as 
directed  in  the  order,  and  filed  their  written  report  in  the  au- 
ditor's office  in  which  they  apportioned  to  and  sot  opposite  a 
description  of  each  forty  acre  tract  of  land  so  ordered  to  be 
assessed  the  amount  it  should  be  assessed  to  pay  for  the  con- 
struction of  the  road.  The  auditor  gave  notice  of  the  filing 
of  the  report  and  that  the  board  would  meet  at  his  office  June 
15, 1891,  to  hear  the  report,  by  publication  in  a  newspaper  of 
general  circulation,  printed  and  published  in  the  county,  for 


MAT  TERM,  1899— Vol.  163. 


Eirsch  V.  Bnan. 


three  SDCcesEave  weeks  prior  to  that  day.  The  board  met  in 
special  session  at  the  time  and  place  named  and  took  the  re- 
port under  advisement  and  continued  the  hearing  of  the 
cause  until  the  next  day  and  after  considering  the  cause  on 
that  day  continued  the  further  hearing  until  June  20th.  At 
this  time  various  exceptions  and  remonstrances  were  pending, 
as  hereinafter  stated,  and  the  board  set  aside  t)ie  assessments 
and  adjudged  that  the  lands  of  the  remonstrators  should  not 
be  assessed.  Thereupon  certain  petitioners,  who  had  not 
theretofore  objected  to  or  remonstrated  against  the  proceed- 
ings, filed  their  written  motion  to  dismiss  the  cause  on  the 
ground  that,  as  the  board  had  now  permitted  the  original 
petitioners  who  had  become  remonstrants  to  withdraw,  the 
petition  did  not  contain  the  names  of  the  owners  of  a  majority 
of  the  wliole  number  of  acres  benefited  and  returned  for  &^ 
aessment.  The  board  then  adjourned  until  'Fune  22nd.  On 
that  date,  the  board  overruled  the  motion,  rescinded  its  order 
of  June  20th,  and  confirmed  all  of  the  assessments.  On 
June  22nd,  the  board  entered  of  record  in  these  proceedings 
an  order  granting  an  appeal  to  a  group  of  remonstrants  upon 
their  prayer  therefor.  On  Jnne  a.trd,  while  the  board  was 
still  in  session  for  consideration  of  this  gravel-road  proceed- 
ing, another  group  of  remonstrants  similarly  appealed.  On 
July  13th,  other  remonstrants  appealed  in  vacation.  On 
July  16th,  twenty-nine  of  the  petitioners  appealed  in  vaca- 
tion. Summons  was  issned  in  this  appeal  by  the  petitioners, 
hut  not  in  the  others.  In  the  circuit  court  the  appeals  were 
consolidated  by  order  of  court. 

Remonstrances  and  other  objections  were  filed  before  the 
board  at  various  stages  of  the  proceedings.  On  the  first  day 
of  the  June  session,  1889,  eleven  persons  who  had  signed  the 
petition  filed  in  the  cause  a  notice  that  they  should  not  be 
counted  as  petitioners  because  the  route  of  the  improvement 
had  been  extended  and  because  the  viewers  and  certain  peti- 
tioners had  fraudulently  excluded  some  16,000  acres  that 
were  liable  to  aaseasment  to  the  end  that  it  might  appear  tliat 
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the  own^^  of  a  majority  of  acres  liable  to  assessment  had  peti- 
tioned for  the  improvement.  On  the  third  day  of  the  same 
session  twenty-nine  landowners  filed  a  general  remonetnukce 
against  the  practicability  and  public  utility  of  the  proposed 
improvement.  On  the  same  day  six  other  landowners  filed 
remooatrances  on  the  ground,  among  others,  that  the  viewers 
in  collusion  with  certain  petitioners  excluded  lands  owned  by 
persons  opposed  to  the  improvement  so  as  to  have  the  petition 
show  that  it  was  signed  by  persons  owning  a  majority  of  the 
acres  reported  benefited,  and  that  one  of  the  viewers,  after 
the  report  had  been  filed,  put  in  additional  lands  of  persons 
favorable  to  the  petition,  with  the  same  end  in  view.  On 
July  8>  1890,  eighteen  landowners  filed  their  objectione  to 
the  letting  of  a  contract  for  constntction.  On  March  13, 
1891,  the  day  set  for  a  hearing  on  the  report  of  the  first  ap- 
portionment committee,  twelve  landowners,  whose  lands  were 
not  included  in  the  viewers'  report  but  were  in  the  commit- 
tee's, remonstrated  on  the  grounds  that  the  petition  had  not 
been  signed  by  a  majority  of  the  resident  landowners  whose 
lands  were  reported  as  benefited,  nor  by  the  owners  of  a  ma- 
jority of  the  acres.  On  June  15,  1891,  the  day  set  for  a  hear- 
ing on  the  report  of  the  last  apportionment  committee',  one 
group  of  five  landowners  and  another  group  of  nineteen  filed 
remonstrances  and  exceptions  on  substantially  the  same 
grounds  as  those  last  above  mentioned,  and  the  remonstrances 
and  motions  filed  at  the  June  session,  1889,  were  refiled.  As 
before  stated,  the  hearing  was  continued  until  June  20th, 
when  the  assessments  of  the  remonstrators  were  set  aside; 
whereupon  certain  petitioners  filed  their  motion  to  dismiss  the 
petition;  and  on  June  22nd,  the  board  reversed  its  rulings  and 
finally  confirmed  all  assessments. 

On  appeal  the  cause,  after  consolidation,  was  docketed  in 
the  names  of  the  petitioners  who  filed  the  motion  on  June 
20th,  aa  plaintiffs.  All  others  who  had  appealed  from  the 
decision  of  the  board  were  named  on  the  docket  as  defend- 
ants.    Appellee  was  not  made  a  party  to  the  proceedings 
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either  before  the  board  or  in  the  circmt  court,  had  no  notice 
of  the  sppeals,  and  did  not  know  of  the  judgment  in  the  cir- 
coit  court  until  long  after  it  was  rendered. 

On  appeal  the  parties  refiled  all  pleas,  exceptions,  motione 
and  remonstrances  filed  before  the  board.  The  court  on 
appeal,  upon  proper  request,  found  the  facts  gpecially  and 
stated  conclusions  of  lew  thereoo.  After  setting  forth  the 
steps  taken  before  the  board,  the  court  found  that  summons 
had  been  duly  issued  and  served  on  all  parties  assessed  who 
had  not  appealed  for  more  than  ten  days  before  the  term; 
that  the  viewers  had  repoMed  14,492  acres  as  benefited  and 
liable  to  assessment;  that  the  parties  who  had  filed  their  no- 
tice of  withdrawal  from  the  petition  before  any  steps  were 
taken  owned  1,787  acres;  that,  not  counting  them  as  petition- 
ers, the  petition  at  the  time  the  report  of  the  viewers  was 
acted  upon  by  the  board  contained  the  names  of  the  owners  of 
only  6,382  acres  and  against  the  petition  were  the  owners  of 
8,110;  that  the  viewers  and  engineer  did  not  pursue  a  uni- 
form line,  plan  or  system  in  making  their  view  of  the  lands 
affected  by  the  improvement,  but,  for  the  purpose  of  reduc- 
ing the  assessable  limits  to  such  a  number  of  acres  as  would 
enable  persons  favorable  to  the  improvement  to  make  a  ma- 
jority out  of  their  owik  lands,  intentionally  omitted  from 
their  report  lands  owned  by  remonstrants,  although  those 
lands  were  et^ually  benefited  and  liable  to  nasessment  and 
.  much  nearer  the  line  of  the  road  than  lands  of  others  reported 
as  benefited.  As  conclusions  of  law  the  court  stated  that  the 
names  of  the  parties  who  gave  notice  of  withdrawal  from  the 
petition  could  not  legally  be  counted  in  favor  of  the  improve- 
ment; that  the  petition,  when  the  report  of  the  viewers  waa 
acted  on  by  the  board,  did  not  contain  the  names  of  a  majoi^ 
ity  of  resident  landowners  nor  of  the  owners  of  a  majority 
of  acres  reported  as  benefited;  and  that  the  assessments 
against  the  lands  of  each  party  to  the  appeals  should  be  sot 
aside  and  held  for  naught.  On  September  15,  IPOl,  tlie 
court  rendered  judgment  canceling  the  assessments  of  tbo 
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partiee  and  enjoining  the  auditor  aad  treasurer  from  attempt- 
ing to  collect  them.  This  judgment  was  in  full  force  at  the 
time  the  present  suit  was  begun.  The  auditor  and'treasurei 
were  not  made  parties  to  the  road  proceedings  on  appeal. 

In  the  present  suit  the  court  further  found  that  the  sam- 
mona  issued  on  the  appeal  of  the  parties  who  were  made 
plaintiffs  on  the  consolidation  was  not  served  on  all  the  land- 
owners whose  lands  were  assessed  and  who  had  not  joined  in 
any  of  the  appeals;  that  the  summons  was  not  served  ten 
days  before  the  first  day  of  the  term;  that  the  landowners 
who  were  not  served  with  summons  did  not  appear  nor  were 
they  called  and  defaulted;  that  all  parties  to  the  trial  and 
judgment  on  appeal  were  seeking  the  same  relief,  namely,  to 
have  the  proceedings  before  the  board  declared  void;  and  that 
the  proceedings  on  appeal  were  had  and  determined  without 
adversary  parties  and  were  ex  parte  and  collusive  against 
appellee. 

Conclusions  of  law  were  stated  to  the  effect  that  the  judg- 
ment on  appeal  from  the  board  was  void  as  to  appellee,  that 
the  assessments  were  valid  subsisting  liens,  and  that  the 
proper  ofBcers  diould  collect  enough  therefrom  to  pay  the 
bonds;  and  judgment  was  entered  accordingly. 

The  gravel-road  proceedings  in  question  were  had  under 
the  act  of  March  3,  1877.  Acts  1877  p.  82,  §§5091-5103 
R.  S.  1S81  and  Horner  1897,  §§6855-6867  Burns  1894. 

Appellee  claims  that  the  bonds  are  negotiable  securities 
and  that  he  is  protected  by  the  recitals.  A  negotiable  note 
or  bond  must  have  a  maker  who  promises  generally  and  un- 
conditionally to  pay  to  bearer  or  to  the  payee  or  order  a  cer- 
tain sum  of  money  at  a  certain  time.  The  bonds  authorized 
by  section  seven  of  the  act  are  in  form  the  bonds  of  the 
county,  but  the  county  promises  to  pay  only  out  of  the  assess- 
ments against  the  landowners.  It  has  been  repeatedly  held 
that  they  create  no  obligation  against  the  county  itself. 
Sirieh  V.  Cox,  111  Ind.  239;  Board,  etc.,  v.  FuUen,  ill  Ind. 
410;  5ur((m  v.  SttUe,  111  Ind.  600;  Board,  etc.,  v.  Bill,  115 
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Ind.  316;  Board,  etc.,  v.  Fullen,  118  Ind.  168;  QuiU  v.  Ciiy 
of  Indianapolis,  124  Ind.  292,  7  L.  E.  A.  691;  Spidell  v. 
Joknton,  128  Ind,  235;  Little  v.  Board,  etc.,  7  Ind.  App. 
'  U8;  Walker  v.  Board,  etc.,  11  Ind.  App.  285;  Braun  v. 
Board,  etc.,  66  Fed.  476  and  70  Fed.  369,  17  C.  C.  A.  166. 
The  kndowners  whose  lands  are  aeeesaed  do  not  promise  to 
pay  the  bonds.  The  iieeeasments  are  merely  liens  upon  the 
lands  and  they  do  not  create  any  personal  liability.  The 
bonds  are  evidence  of  the  holder's  right  to  receive  from  the 
treasarer  iiiB  money  he  collects  from  the  aeeeesments;  bat 
they  are  not  evidence  that  valid  assessments  or  any  asee^ 
ments  have  been  made,  for  the  evidence  of  a  judgment  is  the 
reewd.  Manifestly  these  bonds  lack  certain  essentials  of 
commercial  paper,  and  appellee  was  bound  to  take  notice  of 
the  statute  under  which  the  bonds  were  issued  and  of  the 
Kttled  ccmstmetion  thereof.  Cla^ome  County  v.  Broohs, 
111  tJ.  S.  400,  4  Sup.  Ct.  48fl;  East  Oakland  v.  Skinner, 
U  JJ.  8.  258;  McClvn  v.  Township  of  Oxford,  «4  U.  S. 
429;  WeUev.  Supervitors,  102  U.  S.  625;  KelUy  v.  Milan, 
127  U.  8.  139,  8  Sop.  Ct  1101;  Young  v.  Clarendon  Tp., 
182  F.  8.  840,  10  Sup,  Ct  107;  Hill  v.  Memphit,  134  U. 
S.  198, 10  Sop.  Ct.  662;  Marthall  County  Sup.  v.  Cook,  88 
ni.  44;  Bitsdl  v.  City  of  Kankalcee,  64  lU,  248. 

It  is  urged,  also,  that  appellee,  not  being  a  party  to  the 
record  of  the  rood  proceedings,  had  the  right  to  rely  upon- 
&e  orders  of  the  board  in  eBt&blishing  the  road  and  direcdng- 
the  isBBe  of  bonds,  and  could  not  he  affected  by  any  subee- 
qnent  steps.     From  the  fact  that  the  statute  provides  for 
bonds  on  which  there  is  do  personal  liability  and  for  the 
payment  of  which  the  aesesameDts  against  the  lands  can  alone 
b«  looked  to,  it  f<Jlowa  that  it  was  incuisbeDt  uprai  appelkc 
to  see  to  it  tiiat  there  were  or  would  he  assessments  whidi 
be  could  eauae  to  be  collected.     By  purchasing  the  bonds  he 
made  himself  in  l^al  effect  a  party  to  the  pending  pro- 
ceedings.    The  order  establiahing  the  improvement  was 
Vot.  15&— 17 
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made  on  June  5,  1889.  After  an  appeal  by  certain  lanil- 
owners,  which  was  ineffectual  because  premature,  the  order 
was  entered  anew  by  the  board  on  June  10,  1890,  and  on 
July  10,  1890,  bonds  were  directed  to  be  issued,  which  were 
sold  ia  August.  The  first  apportionment  committee  was  not 
appointed  till  four  months  later,  and  it  was  more  than  ten 
months  before  any  judgment  for  assessments  was  rendered  by 
the  board.  It  will  be  seen  from  the  findings  that  appellee 
paid  his  money  and  permitted  it  to  be  eapended  under  oi^ 
ders  of  the  board  long  before  any  provision  was  made  for 
payment.  Purchasing  the  bonds  at  this  stage  of  the  case,  he 
was  boimd  at  hia  peril  to  follow  the  proceedings  into  the 
judgment  the  equitable  title  to  which  is  the  only  thing  his 
bonds  were  evidence  of.  If  the  action  of  the  board  in  order 
ing  this  improvement  was  the  final  judicial  determination  of 
the  cause,  which  could  not  be  legally  set  aside  on  appeal,  then 
any  subsequent  steps  would  necessarily  be  merely  ministerial 
in  character;  then  appellee  would  have  the  right  to  rely  upon 
the  proper  officers'  taking  the  ministerial  steps  to  record  the 
assessments  which  would  inevitably  fiow  from  that  judicial 
determination;  then  appellee,  the  officers  having  failed  or 
refused  to  perform  their  ministerial  duties,  would  be  entitled 
to  a  mandate  against  them;  then  the  landowners,  like  all 
other  persons  who  are  affected  by  proceedings  against  which 
they  have  no  remedy  by  appeal,  would  not  be  permitted  to 
stand  by  and  see  the  bonds  issued  and  the  money  expended 
and  afterwards  to  complain  of  mere  irregularities, — ^they 
would  be  compelled  to  act  promptly  in  seeking  to  enjoin  the 
issuance  of  bonds  and  the  expenditure  of  money,  Bass  v. 
City  of  Ft.  Wayne,  121  Ind.  389;  McEneney  v.  Town  of 
SuUivan,  125  Ind.  407;  Board,  etc,  v.  Justice,  133  Ind.  89. 
But  if  the  action  of  the  board  in  ordering  this  improvement 
was  not  the  final  judicial  determination  of  the  cause,  then  ap- 
pellee was  bound  to  take  notice  of  all  steps,  coram  judiee, 
subsequently  pursued  in  reaching  the  final  adjudication. 
And  if  the  landowners  had  a  subsequent  right  of  appeal,  and 
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if  the  conrt  on  appeal  had  the  power  to  relieve  their  lands  of 
the  assesBinents,  then  they  would  not  be  compelled,  if  indeed 
they  wonld  be  permitted,  to  go  outside  of  the  pending  cause 
and  proseente  a  collateral  snit  for  injunction.  White  v. 
Firming,  114  Ind.  560,  575;  Bowen  r.  Hester,  143  Ind.  511, 
520. 

Waa  the  action  of  the  board  in  ordering  this  improvement 
the  final  judicial  determination  of  the  cause? 

No  appeal  lies  from  this  order.  Neptune  v.  Taylor,  108 
Ind.  459;  Tomlinson  v.  Pefers,  120  Ind.  237.  The  right  is 
denied,  not  on  the  ground  that  appeals  may  not  be  taken  from 
decigions  of  the  board,  for  they  may  be;  §5772  R.  S.  1881 
and  Homer  1897,  §7859  Bums  1894;  Tomlingon  v.  Peters, 
siipra;  but  because  an  appeal  at  that  time  is  premature.  In 
determining  the  right  of  appeals  from  the  action  of  the  board 
under  this  gravel-road  act  of  1877,  it  was  aaid  in  Tomlinson 
y.  Pefers,  supra :  "The  statute  evidently  does  not  con- 
template more  than  one  appeal  in  any  case,  and  that  must  bo 
from  the  final  decision  and  judgment  in  the  case.  The  pro- 
ceedings remain  under  the  jurisdiction  of  the  board  of  com- 
misBtoners,  and  they  have  power  to  change  or  annul  any 
order  made  by  them  until  a  decision  is  made  substantially 
ending  and  terminating  the  proceedings  before  the  board. 
*  *  *  The  commissioners  order  the  construction  of  the 
road,  hut  the  road  can  not  be  constnictcd  without  the  further 
final  action  and  decision  of  the  board  confirming  the  report  of 
the  three  freeholders  appointed  to  estimate  [apportion]  the 
expense  of  the  improvement  upon  the  real  property,  which 
shall,  when  so  approved  and  spread  upon  the  record,  be  a  lien 
on  the  real  property;  and  until  such  order  and  decision  is 
made  by  the  board,  the  proceedings  remain  under  the  juris- 
diction of  said  board  of  commissioneis,  and  an  appeal  only 
Iie«  from  such  final  order." 

The  proceedings  remain  open  for  the  bringing  in  of  addi- 
tional lands  until  the  final  judgment  confirming  the  assess- 
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ments  as  a  \Fhole  is  rendered.     Kline  v.  Board,  152  Ind. 
321;  Bowen  v.  Hester,  143  Ind.  511. 

The  order  establishing  the  improvement  is  made  at  a 
stage  of  the  proceedings  when  the  statute  affords  the  land- 
owners no  opportunity  to  appear  and  show  why  their  lands 
should  not  be  assessed.  The  first  section  gives  the  board 
power,  as  in  the  act  provided,  to  proceed  with  the  improve- 
ment. The  second  section  provides  that  the  board,  upon  the 
presentation  of  a  petition,  signed  by  five  or  more  interested 
landowners,  and  upon  the  filing  of  a  bond,  shall  appoint 
viewers  and  an  engineer,  and  that  notice  by  publication  ahall 
be  given  of  the  time  and  place  of  the  meeting  of  the  viewers. 
The  third  section  clearly  indicates  the  purpose  and  scope  of 
that  notice.  If  any  person's  lands  will  be  appropriated  by 
the  constmction  of  Uie  improvement,  he  must  [HVsent  hia 
claim  to  tiie  viewers  while  they  are  making  the  survey  or 
within  ten  days  thereafter,  or  be  forever  barred.  If  he  is 
not  satisfied  with  the  award  of  the  viewers,  he  may  have  his 
damages  assessed  by  a  jury  of  five,  whose  decision  is  final. 
The  fourtb  section  directs  the  viewers,  at  the  next  re^^nlar 
aesaioa  of  the  board  (but  not  on  a  day  certain),  to  make  a 
report  to  the  board  showing  public  necessity,  damages  claimed 
in  consequence  of  the  appropriation  of  ytoperty,  the  esti- 
mated cost  of  the  improvement  "and  the  lands  which  will  be 
benefited  thereby  and  ought  to  be  assessed  for  the  expenses 
of  the  aame:  provided,  that  no  lands  E^all  be  so  assessed  which 
do  not  lie  within  two  miles  of  die  contemplated  improve- 
ment". The  fifth  sectioD,  amcmg  other  things,  provides: 
"Upon  the  return  of  the  report  meotioQed  in  the  last  section, 
the  commisBionera  diall,  if  in  their  <^uion  public  utility  re- 
quire it,  enter  upon  the  record  an  otdBr  that  the  improve- 
ment be  made;  which  order  ahall  state  the  kind  oi  improve- 
ment to  be  made,  the  width  and  extent  of  the  same,  and  the 
lands  which  «hall  ba  aaseased  ior  the  expense  of  the  same; 
but  such  order  shall  not  be  made  until  a  majority  ai  the  rea- 
dent  landholders  of  the  county  whose  lands  are  reported  as 
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benefited  and  ought  to  be  assessed,  and  also  the  owners  of  a 
majority  of  the  whole  nnmber  of  acres  of  all  lands  that  are 
reported  as  benefited  and  ought  to  be  assessed,  shall  have  sub- 
scribed the  petition  mentioned  in  the  second  section  of  this 
act." 

No  hearing,  no  notice  of  hearing  on  the  viewers'  report,  is 
provided  for.  The  opportunity  to  be  heard  by  the  viewers 
out  in  the  country  on  the  question  of  damages  accruing  to 
him  by  reason  of  the  appropriation  of  his  property,  does  not 
give  the  landowner  his  day  in  court  on  the  questions  of  the 
liability  of  his  land  to  assessment,  the  amount  of  his  benefits, 
the  amount  of  big  aseesement,  the  fraudulent  character  of  the 
petition,  the  fraudulent  action  of  the  viewers,  or  any  ques- 
tion that  might  have  to  be  determined  by  the  board  as  a  court. 
If  the  notice  prescribed  in  the  second  section  was  the  only 
notice  provided  for  in  the  act,  the  assessments  that  finally 
result  frtsn  the  judgment  of  the  board  in  confirming  the 
report  of  the  apportionment  cMnmittee  would  be  void  as  be- 
ing in  contravention  of  that  part  of  the  fourteenth  amend- 
ment to  the  Federal  Constitution  which  forbids  the  taking 
of  any  person's  property  without  due  process  of  law.  Kunh 
T.  Sumption,  117  Ind.  1,  2  L.  R.  A.  655;  Tucker  v.  Sellers, 
130  Ind.  514,  619 :  McEneney  v.  Town  of  Sullivan,  125  Ind. 
407,  409,  and  cases  there  cited. 

The  viewers  are  not  required  to  report  upon  the  amount  of 
the  benefits  in  the  aggregate,  nor  upon  the  amount  of  bene- 
fits to  the  separate  tracts,  nor  upon  the  amount  that  ought  to 
be  assessed  against  any  particular  tract,  which  of  course  could 
not  exceed  the  ascertained  benefits  to  that  tract.  Campbell 
V.  Board,  etc.,  118  Ind.  119, 121.  The  extent  of  the  benefits 
b  considered  for  the  first  time  by  the  apportionment  commit- 
tee appointed  under  the  sixth  section,  and,  as  additional  lands 
may  be  assessed  that  were  not  mentioned  in  the  viewers'  re- 
port, the  aggregate  of  benefits  can  not  be  known  until  the 
work  of  the  apportionment  committee  is  concluded.  If  the 
report  of  the  apportionment  committee  should  show  that  the 
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aggregate  of  beaefits  was  less  than  the  asaeaaments  necessary 
to  pay  for  the  construction  of  the  improvement,  and  if  on 
anch  showing  the  board  was  then  powerleas,  and  the  circuit 
court  on  appeal  was  powerlesa,  to  abate  the  proceedinga,  the 
act  of  1877  would  conflict  with  article  1,  aection  21,  of  our 
Constitution,  which  provides  that  "No  man's  property  shall 
he  taken  hy  law  without  just  compensation." 

The  sixth  section  provides  that  the  hoard,  upon  ordering 
the  improvement,  shall  immediately  appoint  the  apportion- 
ment committee.  Upon  the  return  of  their  report,  a  hearing 
and  a  proper  notice  of  the  hearing  is  provided,  at  which  in- 
terested parties,  without  any  limitation  upon  their  right  to  do 
so,  may  file  their  exceptions  in  writing,  without  any  limita- 
tion as  to  the  grounds  thereof;  and  the  hoard  "shall  first  pro- 
ceed to  hear  Buch  exceptions,  and  for  that  purpose  shall  hear 
any  testimony  that  shall  be  offered  by  any  party  interested". 
That  this  notice  ia  the  first  notice  that  brings  any  landowner 
who  is  not  a  petitioner  into  court,  and  that  thia  hearing  is  the 
only  "day  in  court"  provided,  is  well  affirmed  in  Boiveti  v. 
Hester,  143  Ind.  511,  520 :  "The  notice  of  the  time  and  place 
of  meeting  of  the  viewers  is  for  the  purpose  of  enabling  pei^ 
sons  who  are  damaged  to  apply  to  the  viewers  therefor.  That 
only  applies  to  a  small  part  of  the  four-mile  strip  of*  land 
liable  to  assessment,  that  part  injuriously  affected  by  the  es- 
tablishment of  the  road.  The  appellee  makes  no  complaint 
that  he  was  damaged  by  the  road  being  constructed  on  or 
through  his  land,  hut  his  sole  complaint  is  against  its  as- 
sessment. Therefore  he,  and  all  those  similarly  situated, 
were  not  concerned  with  the  report  of  the  viewers  and  engin- 
eer whether  it  did  or  did  not  include  his  land  as  benefited, 
because  there  is  no  provision  for  any  hearing  of  such  report 
and  no  prorision  ia  made  for  objecting  thereto  on  account  of 
its  including  lands  as  benefited.  Ko  notice  is  required  of  the 
filing  of  such  report.  But  when  the  report  of  the  apportion- 
ing committee  ia  filed  with  the  auditor,  notice  thereof  is  re- 
quired  to  be  given,   and   a  notice   when   and   where   the 
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conunissioners  will  hear  the  aame.  Then  exceptions  and  ob- 
jections may  be  filed  thereto  and  tried  before  the  conmuBBion- 
ers.  Then  and  not  till  then  is  any  landholder  authorized  to 
appear  and  object  to  the  proceedings;  and  if  the  notices  above 
mentioned  have  been  given,  then  jurisdiction  has  been  ac- 
quired over  every  person  affected  by  or  interested  in  the  pro- 


Tbe  seventh  section  providea  for  the  issuance  of  bonds, 
maturing  at  annual  intervals  after  two  years  and  not  beyond 
eight  years..  It  also  directs  that  "said  assessments  shall  be 
divided  in  such  manner  as  to  meet  the  payment  of  principal 
and  interest  of  said  bonds,  and  so  be  placed  upon  the  dupli- 
cate for  taxation  against  the  lands  assessed".  If,  when  the 
objecting  landowners  have  their  day  in  court  under  the  sixth 
section,  litigation  should  be  begun  which  was  not  terminated 
within  two  years,  it  would  be  impossible  to  comply  with  tlie 
provisions  of  the  seventh  section  in  case  bonds  were  issued  be- 
fore the  assessments  were  adjudged.  Appellee,  buying 
bonds  that  were  prematurely  issued,  took  them  subject  to  the 
final  determination  of  the  cause. 

Were  the  proceedings  of  the  circuit  court  on  appeal  coram 
turn  judicet 

The  appeals  were  taken  under  §§5772-5778  R.  S.  1881 
and  Homer  1897,  §§7859-7865  Bums  1894.  The  act  of 
1877  contains  no  provisions  relating  to  appeals,  and  makes  no 
conditions  or  limitations  upon  the  right  to  appeal.  That 
right  is  conferred  by  §§5772  et  aeq.,  supra,  relating  to  ap- 
peals in  general  from  decisions  of  the  board.  Tomlinson  v, 
Peters,  120  Ind.  237,  The  circuit  court  therefore  had  juri.'*- 
dietlon  of  the  subject-matter  of  the  appeals.  It  found  that 
all  persons  whose  lands  were  assessed  and  who  did  not  appeal 
had  been  duly  served  with  summons.  If  that  finding  were 
open  to  contradiction  in  this  siiit,  the  result  would  be  unaf- 
fected, for  two  of  the  appeals  were  taken  in  term.  The  stat- 
ute, §5775  E.  S.  1881  and  Ilorner  18i)7,  §7862  Bums  1894, 
directs  that  summons  issue  only  in  case  the  appeal  ia  taken  in 
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eal  and  the  record  o£  the  grant- 
board's  record  of  proceedings 
tuted  notice  of  the  proceedings 
t  all  persona  who  were  parties 
i  and  all  persona  whose  rights 
tion  that  waa  appealed  from, 
^trances,  pleas  and  exceptions, 
>edings  before  the  board,  were 
lurt  and  refiled.  The  circuit 
irtiea  and  of  the  subject-matter, 
3r  to  determine  the  issues  set 
p.  Its  action  was  not  coram 
t  it  may  have  been. 
y  appellee  that  uphold  the  pro- 
lateral  attacks  have  no  applica- 
•  V.  Burks,  146  Ind.  219,  hold- 
court  can  not  inquire  into  the 
t  the  petition  was  signed  by  a 
owners  Unless  the  question  was 
I  the  report  of  the  viewers  was 
road  proceedings  under  the  act 
2,  §§6879-6899  Bums  1894, 
97.  T'nder  the  act  of  1885, 
^ers,  followed  by  an  apportion- 
of  the  viewers  and  of  the  com- 
"  is  performed  by  the  viewers 
except  certain  ministerial  acts 
lotice  and  the  hearing  apply  to 
sndowners  then  have  their  day 
lal,  by  section  fourteen,  is  ex- 
filed  remonstrances  before  the 
ppeal  is  expressly  confined  to 
le  hoard  in  the  remonstrances, 
permitted  to  come  in,  after  his 
dgment  has  been  rendered,  and 
ight,  to  plead  to  the  complaint. 
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Manifestly,  also,  the  deciaionB  upon  gravel-road  proceedings 
nnder  the  act  of  1885  are  inapplicable  to  this  case.  Wil- 
leinson  v.  Lemaxtera,  122  Ind.  82,  was  also  a  proceeding 
under  the  graTel-road  law  of  1885.  Appellee  cites  many 
other  cases  relating  to  other  kinds  of  statatory  proceedings 
before  the  boards,  of  which  Qilson  v.  Board,  etc.,  128  Ind. 
4)5,  11  Ia  B.  A.  833,  may  be  taken  as  illustrative,  a  proceed- 
ing for  the  purchase  of  a  toll-road,  which  are  of  slight  appli- 
cability. In  each  proceeding  the  question  as  to  "the  day  in 
court"  must  be  determined  with  reference  to  the  notice,  if 
any,  therein  prescribed.  The  case  of  Evans  v.  WeH,  138 
Ind.  631,  altbongb  a  proceeding  under  the  act  of  1877,  bases 
the  deciawD  regarding  notice  and  what  may  be  tried  on  appeal 
upon  precedents  that  arose  under  the  gravel-road  law  of  1885. 
No  distinction  between  the  two  acts  seems  to  have  been  no- 
ticed, and  for  that  reason  the  case  is  disapproved. 

Are  the  findingB  sufficient  to  warrant  the  conclnaon  of 
Isw  thftt  the  judgment  on  appeal  from  the  board  is  void  for 
conmionl  The  findings  are  that  all  parties  to  that  judgment 
were  aeekiiig  the  same  relief,  to  wit,  to  have  the  road  pro> 
ceedings  before  the  board  declared  void,  and  that  the  proceed- 
ings on  appeal  were  had  without  adversary  parties  and  were 
tx  parte  and  collusive  as  against  appellee.  These  findings 
must  be  taken  in  connection  with  those  which  show  fully  and 
in  detail  what  was  done  by  the  parties.  Three  separate 
gronpe  of  remonstratore  appealed.  They  presented  in  the 
circuit  court  the  same  objections  that  they  were  pressing' he- 
fore  the  board.  Their  rights  on  appeal  ccnld  not  be  affected 
by  the  fact  that  the  court  ordered  a  consolidation  of  the  ap- 
peals. The  presumption  must  be  indulged  that,  the  consoli- 
dation having  been  made  for  convenience  of  trial,  the  rights 
of  the  various  parties  were  as  fully  heard  and  determined  by 
the  court  as  if  there  was  btit  one  appeal  by  one  group  of  re- 
monstrants. Nor  could  the  rights  of  any  remonstrant  be 
diminiahed  on  appeal  because  his  adversaries  before  the  board 
OD  the  pleadings  there  filed  made  no  resistance  on  the  trial  of 
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owners  of  a  majority  of  acree  at  the  time  the  viewers'  report 
was  acted  upon  hj  the  hoard  or  at  any  time;  nor  that  tho 
yiewera  did  not  fraudulently  omit  lands  for  the  purpose  of 
showing  an  apparent  majority  of  aerea;  nor  that  any  finding 
of  the  court  on  appeal  from  the  board  was  ontme.  Further- 
more, appellee,  as  has  been  seen,  became  a  party  to  the 
gravel-road  proceedings  by  purchafiing  the  bonds.  lie  was 
bound  to  look  to  the  judgment  confirming  the  assessments, 
which  were  the  only  source  of  payment.  The  appeals  in  term 
were  notice  to  him  that  the  jurisdiction  of  the  circuit  court 
would  be  invoked.  It  is  neither  averred  nor  found  thf(t  any 
concealment,  deception,  collusioD,  or  other  fraudulent  con- 
duct on  the  part  of  appellants  or  the  court  prevented  him 
from  contesting  the  facta  and  the  law  as  they  were  found  and 
concluded  to  be.  On  the  contrary,  it  was  appellee's  own 
omieeion  and  neglect  that  caused  him  to  be  absent  from  court 
on  the  day  when  it  wae  bis  duty  to  attend,  or  accept  the 
result 

Judgment  reversed,  with  directions  to  restate  the  conclu- 
sions of  law  in  accordance  with  this  decision  and  to  enter 
judgment  thereon  in  favor  of  appellants. 


WiLcoxoN  V.  City  op  Blufpton  bt  al. 

[No.  18.tM.  E1I«d  Jime  14, 18M.  BehMring  denlod  Cot.  19.  18W.] 
IftnnoiFAi.  CosPOBATlOira.— £ondi  for  School  BuHdingt  Conititute 
I>ebt  of  Civtt  cay.— School  bonds  inued  under  the  act  of  18TS, 
§5079  Bnma  ISM,  tor  the  purpose  of  obtaining  funds  for  tba  eieo- 
tfon  of  school  bnildiiigs  ootutitute  an  indebtednew  agBiiiBt  ths  of  vil 
citr.  and  must  be  taken  into  oonsideratlon  in  aooertalnlng  th« 
a^iegats  indebtedneas  of  such  munioipalitj. 

From  the  Wells  Circuit  Court.     Beversed. 
S,  T.  Wtlcoxon,  for  appellant. 

J.  A.  Burham,  C.  E.  Sturgis,  Walter  Olds  and  I?.  F. 
Oriffin,  for  appelleea. 
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)ellant,  a  taxpayer  of  the  city  of 
Y  orgaDized  under  the  general  laws 
fully  prosecuted  this  action  in  tlie 
s  levying  and  collection  of  taxes  by 
aent  of  interest  and  principal  of 
ids  alleged  to  have  been  issued  by 
Uarcfa  1,  1894,  and  by  it  n^otiated 
in  order  to  procure  money  to  extend 
■worics  tFTBtem  owned  and  operated 

I  the  validity  of  these  bonds,  upon 
re  issued  and  negotiated  in  violation 
mstitntion  of  this  State,  which  for- 
micipal  corporation  from  becoming 
1  excess  of  two  per  cent,  of  the  valoe 
The  complaint  inter  alia  charges  that 
rorks  bonds  were  isnied,  the  taxable* 
IS  shown  by  the  previous  asaesament, 
«,  were  of  the  total  value  of  $1,672,- 

at  that  time  was  indebted  to  the 
t  of  which  indebtednesi  consisted  of 
.  bonds  issued  and  sold  by  the  city  of 
.890,  for  the  purpose  of  obtaining 
school  building  within  the  said  city. 
,  interposed  in  bar  of  the  action  a 

these  school  bonds  when  issued  and 
itute  an  indebtedness  of  the  city  of 
TOntrary,  they  constituted  an  indebt- 

of  EhifFton,  a  dlstini^t  and  separate 
the  civil  city.  The  facts  averred  in 
lese  school  l>onds  in  brief  are:  On 
nistees  of  the  school  city  of  Bhiffton 
he  common  council  of  the  city  of 

oath,  showing  therein  the  necessity 
:  schoolhouse,  the  estimated  cost  of 
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which,  as  stated  in  Boid  report,  ■was  $12,000,  and  that  said 
tnuteee  were  without  funds  to  construct  said  building. 

In  poTBuance  of  this  report,  it  appears,  the  commoD  council 
adi^ted  an  ordinanoe  authorizing  bonds  to  be  issued  to  the 
amount  of  $12,000  and  provided  therein  for  the  sale  &f  the 
same  and  that  the  money  arising  from  such  sale  should  be 
paid  over  to  the  echool  trustees  upon  their  compliance  with 
the  provisions  of  §4489  K.  8.  1S81.  The  bonds  v/ere  sold  as 
provided,  and  the  proceeds  of  their  sale  were  turned  orer,  as 
tlirected  by  the  ordinance,  to  the  school  tmstees  and  were 
used  hy  them  in  conatmcting  the  schoi^luMiae  mentioned 
in  their  report 

The  ordinance  passed  by  the  common  coancil  of  the  city 
of  BlufFt(m  authorizing  the  issue  and  sale  of  the  sdiool  bonds, 
it  appears,  prescribed  the  particular  form  in  which  they  were 
to  be  executed,  and  tlie  form  so  prescribed  recited  "that  the 
school  city  of  BlufKon,  in  the  State  of  Indiana,  hereby  prcnn- 
isee  to  pay  to  the  bearer  hereof,"  etc.  At  the  cloee  of  this 
form  appears  a  testimonial  certificate  wherein  it  ia  recited  that 
the  "city  of  Blufftoa  has  caused  these  presents  to  be  signed 
by  its  mayor  and  city  clerk,  under  its  corporate  seal  hereto 
attached,  and  alao  to  be  countermgned  by  the  said  school 
tmstees,  all  in  behalf  of  the  said  school  city  of  BInfiton,  this 
let  day  of  April,  1890."  It  is  alleged  that  the  bonds  were 
executed  in  accord  with  this  preBcribed  form.  The  lower 
court  on  demurrer  adjudged  this  answer  sufficient. 

The  question  raised  for  our  decision  by  this  appeal  ia  this: 
In  the  determination  of  the  qoetfion  whether  the  aggregate 
indebtedness  of  the  city  of  Bluilton,  at  the  time  of  the  issue 
and  sale  by  it  of  its  water-works  bonds,  had  reached  or  ex- 
ceeded the  constitutional  limit,  must  the  $12,000,  evidenced 
by  the  school  bonds  in  controversy,  be  considered  as  a  part  of 
said  city's  indebtedness,  or  must  these  schocj  bonds  be  ex- 
cluded ^m  such  indebtedness  and  held  to  be  an  outatanding 
indebtednese  of  the  school  city  of  Blnffton! 
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sole  proposition  presented  and 
le  respective  parties.  It  is  eviden 
these  bonds  constitute  an  indebte 
3n,  then  the  is&ue  and  sale  of  the 
well  its  aggregate  indebtedness  to  i 
constitutional  limit.  This  is  the  i 
he  precise  question,  as  now  involv 
trt.  It  cannot  be  successfully  cont 
lature  of  this  State,  if  it  deems  pro] 
loiporations  of  cities  and  towns  to  i 
order  to  raise  money  to  construct  i 
is  manner  create  an  indebtedness  u 
'.  corporations,  for  which  they  alo; 
hat  is  not  the  question  with  whicl 
me  which  confronts  us  is :     Has  tl 

extraordinaiT  power  upon  school 
^ized  under  the  general  laws  of  tli 
uffton?  Neither  can  it  be  said  tl 
ether  a  civil  city  or  town,  and  a  » 
of  the  constitutional  inhibition,  n 

to  the  amount  of  two  per  cent,  up 
,  is  necessarily  involved  in  this  caj 
1,  we  need  intimate  no  opinion. 
xil  law  of  1865  it  was  declared 
'  and  each  incorporated  town  or 
ea  of  the  State  is  hereby  declart 
loration  for  school  purposes,  by  tl 
vil  township,  town  or  city  corpora 
uch  name  may  contract  and  be  con 
d,  in  any  court  having  competent 
es  of  such  township,  and  the  trust 
t  section  of  this  act,  shall,  for  the 
be  school  trustees,  and  perform  t 
urer  for  school  purposes."  §§4438 
1894,  §4438  Homer  1897.  The 
,nd  towns  are  not  voluntary  corp 
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are  arbitrarily  created  by  legislative  fiat  for  scbool  and  edu- 
cational purposes,  and  their  powers  depend  upon  laws  enacted 
by  the  le^lature  relative  thereto,  and  they  are  entrusted 
only  with  such  limited  powers  as  that  body  has  deemed  neces- 
sary to  carry  out  the  purposes  for  which  they  were  created. 
Frtel  V.  School  City  of  CrawfordsviUe,  142  Ind.  27,  37  L.  R. 
A.  301.  It  baa  been  frequently  decided  by  this  court  that 
SDch  school  corporations  must  be  considered  a  separate  and 
distinct  legal  entity  from  that  of  the  civil  town  or  city  in 
which  they  have  their  existence,  and  that  the  civil  city  or 
town  and  the  school  city  thereof  is  each,  under  the  law,  en- 
titled to  its  own  rights  and  subject  to  its  own  liabilities.  The 
question,  however,  as  here  involved,  depends  in  the  main 
npon  the  interpretation  of  an  act  of  the  legislature  approved 
March  8,  1873. (Acts  1873,  p.  60),  which  is  entitled:  "An 
act  to  authorize  cities  and  towns  to  negotiate  and  sell  bonds 
to  procure  means  with  which  to  erect  and  complete  unfinished 
school  buildings,  and  to  purchase  any  ground  and  building 
for  school  purposes,  and  to  pay  debts  contracted  for  such 
erection  and  completion,  and  purchase  of  buildings  and 
grounds,  and  authorizing  the  levy  and  collection  of  an  addi- 
tional special  school  tax  for  the  payment  of  such  bonds," 

The  first,  second,  and  third  section;*  of  this  act  are  em- 
braced, in  the  order  stated,  in  §§4488,  4489,  4490  R.  S. 
1881,  §§5975,  5976,  5977  Bums  1894,  and  §§4488,  4489, 
4490  Homer  1897,  the  latter  section  now  existing  as 
amended  by  the  act  of  1875.  The  first  section  of  this  stat- 
ute provides  as  follows:  "Any  city  or  incorporated  town  in 
this  State  which  shall,  by  the  action  of  its  school  tnistees,  have 
purchased  any  ground  and  buildjhg  or  buildings;  or  may 
hereafter  purchase  any  ground  and  building  or  buildings;  or 
has  commenced,  or  may  hereafter  commence,  the  erection  of 
any  building  or  buildings  for  school  purposes;  or  which  shall 
have,  by  its  school  trustees,  contracted  any  debts  for  the 
erection  of  such  building  or  buildings,  or  the  purchase  of  such 
ground  and  building  or  buildings;  or  such  trustees  shall  not 
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Dually  an  additioii&l  tax  to  pav  tlie  interest  and  principal  of 
the  bonds,  and  directs  that  the  treasurer  of  the  city  or  town 
shall  keep  an  accurate  account  of  the  revenue  arising  onl  of 
such  special  tax,  and  that  he  shall  pay  out  the  same  only  upon 
the  authority  of  the  common  council  of  the  city  or  the  board 
of  trustees  of  the  town,  and  that  he  ahall  permit  the  money 
«  derived  to  be  applied  to  no  other  purpose  than  the  payment 
of  the  principal  and  interest  of  such  bonds,  etc. 

In  1879  the  l^slature  deemed  it  proper  further  to  re- 
strict school  trustees  of  cities  and  towns,  and  therefore  denied 
them  the  right  to  purchase  any  ground  for  school  purposes 
or  to  enter  into  any  contract  for  constructing  any  school 
building  until  they  had  first  secured  the  permission  of  fte 
hoard  of  trustees  of  the  town  or  the  common  council  of  the 
city.  84491  R  8. 1881,  §6978  Bums  1894,  §4491  Homer 
J897. 

While  the  legidaturfl,  !n  die  furtherance  of  educational 
ptrrposM,  has  considered  It  essential  to  create  these  school 
eorporations,  which  the  law  Tiews  as  of  an  inferior  grade,  still 
it  has  deemed  it  jndicions  to  confer  upon  them  ahMltit«ly 
no  powers  of  an  extraordinary  character,  and  has  tnaterially 
restricted  them  in  the  exercise  of  auch  with  which  they  hare 
been  expressly  invested.  It  is  not  neceesary,  however,  to  the 
determinatioQ  of  the  question  presented  by  this  appeal,  that 
we  enter  upon  a  review  of  the  many  decisions  of  this  eonrt 
relating  to  the  authority  of  the  trustee  or  trustees  of  the 
school  corporation  to  contract  debts  on  its  behalf.  It  id  toffl- 
cient  to  say  that  while  the  force  or  effect  of  the  decisions  of 
this  conrt  is  to  deny  that  school  trustees,  under  the  law,  hove 
any  express  power  or  right  to  borrow  money,  still  it  Is  trtie 
that  our  decision?  do  recognize  and  uphold  their  right  or 
power  to  bind  the  corporations  which  they  represent  by  prom- 
isBory  notes  or  other  written  obligations  for  the  payment  in 
the  future  of  a  valid  preexisting  indebtedness,  or  for  the  re- 
payment of  money  advanced  to  snob  tmateee  which  they  have 
Vol.  183—18 
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Nevertheleas,  when  its  provisions  as  an  entirety  are  read  and 
construed  together,  and  the  words  therein  employed  given 
their  ordinary  and  proper  aignification,  its  meaning,  we  think, 
in  respect  to  the  city  authorized  to  issue  the  bonds,  becomes 
obvious. 

By  making  an  immaterial  change  in  the  grammatical  con- 
struction of  that  part  of  the  first  section  of  this  statute  by 
which  authority  to  issue  and  Bell  bonds  is  granted,  it  may  be 
read  as  follows:  "Any  city  or  incorporated  town  in  this 
State  *  *  *  on  the  filing  by  the  school  trustees  of  said  city 
*  *  *  of  a  report  under  oath  with  the  common  cotincil  of 
finch  city  showing  the  estimate  or  actual  coat  *  *  *  may, 
on  the  passage  of  an  ordinance  authorizing  the  same  by  the 
common  council  of  said  city  *  *  *  issue  the  bonds  of  sucli 
city  to  an  amount  not  exceeding  in  the  aggregate  $50,000. 
Such  common  council  may  from  time  to  time  negotiate  and 
sell  as  many  of  such  bonds  as  may  be  necessary  for  such 
purposes"  etc. 

The  bonds  are  authorized  to  be  issned>under  an  ordinance 
adopted  by  the  common  council,  and  they  are  denominated 
by  the  statute  as  "The  bonds  of  such  city."  The  phrase  "such 
city,"  under  the  circumstances,  certainly  cannot  be  inter- 
preted to  signify  or  mean  any  other  city  than  the  civil  city, 
which  is  under  the  jurisdiction  of  the  common  council,  by 
the  authority  of  whose  ordinance  provisions  are  made  for 
the  issne  and  sale  of  the  bonds.  It  cannot  reasonably  be  in- 
terpreted to  mean  the  school  city  as  the  latter  does  not  exer- 
cise its  powers  by  a  body  denominated  the  common  council, 
but  acts  through,  and  is  under  the  jurisdiction  of  another  and 
different  body  known  as  the  board  of  school  trustees. 
'  That  the  statute  in  controversy  contemplates  or  intends 
that  these  bonds,  when  negotiated  in  pursuance  thereof,  shall 
become  the  obligations  of  the  civil  city,  ia  made  more  evident 
when  the  provisions  of  the  third  section  of  the  act  are  con- 
ffldered.  It  is  therein  provided,  as  heretofore  stated,  that  in 
addition  to  the  taxes  levied  by  cities  and  incorporated  towns 
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for  general  purposes  "the  ("ommon  council  of  any  euch  city 
and  the  board  of  trustees  of  any  suoh  incorporated  towns,  as 
shall  avail  themselves  of  this  act,  are  hereby  authorized  and 
required  to  levy  annually  a  special,  additional  tax," 

This  section  tlien  provides  that  these  taxes,  when  collected 
by  the  city  or  town  treasurers,  are  to  be  applied  by  these 
officials  to  the  payment  of  the  interest  and  principal  of  such 
bonds.  In  this  manner,  the  legislature  has  given  express 
authority  to  the  civil  city  or  town,  and  required  it  to  levy  and 
collect  tasee  and  apply  th«  aame  to  the  payment  of  the  bonds. 
If  the  statute  contemplates  that  the  bonds,  when  issued,  are 
to  be  those  of  the  school  city,  it  would  seem  strange  that  the 
duty  of  raising  a  fund  to  provide  for  their  payment  shoald  be 
imposed,  aa  it  is,  upon  the  civil  city. 

A  well  settled  rule,  relative  to  the  constrnction  and  in- 
terpretation of  a  Btatnte  ia,  that,  in  case  of  embignity  in  ita 
provisions,  the  title  thereof  may  be  consulted  to  aid  in  its 
interpretation.  Especially  is  this  rule  applicable  in  this 
jurisdiction,  as  our  Constitution  provides  that  the  subject  of 
every  act  shall  be  expressed  in  ita  title  and  thereby  the  latter 
becomes  a  part  of  the  act  and  is  a  material  guide  in  discern- 
ing its  true  intent  end  proper  application  as  designed  by  its 
makere.  Dodd  v.  State,  18  Ind.  56,  23  Am.  &  Eng.  Ency. 
of  Law,  p.  829.  If  we  resort  to  the  title  of  the  act  of  1873  to 
aid  UB  in  determining  where  to  place  the  liability  of  bonds 
issued  thereunder,  we  find  that  the  title  declares  it  to  be  "An 
act  to  authorize  cities  and  towns  to  negotiate  and  sell  bonds 
*  *  *  and  authorizing  *  *  *  an  additional  special  school 
tax  for  the  payment  of  such  bonds." 

If  it  were  conceded  that,  under  the  provisions  of  this  stat- 
ute, an  ambiguity  exists  as  to  which  of  the  two  corporatlcma 
the  outstanding  indebtedness,  as  evidenced  by  such  bonds, 
must  be  assigned,  and  as  to  which  of  the  two  must  be  held 
liable  for  their  payment,  then  and  in  that  event,  We  think, 
ita  title  would,  when  considered  alotig  with  the  provisions  of 
the  act,  fully  disclose  the  legislative  intent  and  make  evident 
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the  fact  that  the  law  intended  that  such  booda  were  to  be 
taeued  and  negotiated  b;  the  oivil  town  or  city,  and  thereby 
become  its  obligationi. 

In  detentiining  as  to  whioh  of  tbeee  corporationB  the  in- 
debtednese,  evidenced  by  the  booda,  must  be  aHgned,  an 
(lamination  of  some  of  the  decisions  of  the  higher  courts  of 
this  State  will  be  pro6tabIe,  in  order  to  learn  how  these  school 
bonds  hare  been  considered  and  treated  by  such  courts  in  the 
past.  In  WiUiamo  v.  Town  of  Albion,  58  Ind.  328,  decided 
over  twenty-one  yean  ago,  the  aotion  was  instituted  and  snc- 
cewfully  prosecuted  to  enjoin  tha  ciTil  town  of  Albion  from 
isBoing  and  negotiating  ito  school  bonds.  The  question,  as 
there  involved,  related  to  the  power  of  the  mvil  town,  nnder 
the  law  of  1878,  aupnt,  to  issue  and  sell  tha  bonda  tonght  to 
be  enjoined.  That  case  discIoBm  that  the  sohool  tnutaoa  had 
teported  to  the  town's  board  of  trustees  the  necessity  for  the 
purohaae  of  a  site  and  the  erection  of  a  ichoot  building 
thereon,  etc.  This  court,  In  pasaing  upon  the  right  or  power 
of  the  town,  onder  the  circuinstanoea  in  that  case,  to  inoe  the 
bonda  in  eontrorersy,  said:  "When  the  power  is  clearly 
granted  to  a  tnunieipal  corporation  to  do  an  act,  a  oourt  can- 
not interfere  witii  the  exeniise  of  its  ordained  or  administra- 
tive discretion  in  aurying  out  the  power  granted.  The 
amount  of  bonds  proposed  to  be  issued  is  the  same  as  the  debt 
already  incurred,  and  the  ertimated  cost  of  the  schoolhouse; 
and  we  think  the  town  of  Albion,  to  thia  eaitent,  baa  the  power 
to  Issne  the  bonds." 

In  the  a^ieal  of  Bud  t.  Toum  of  OrUans,  1  Ind.  Api;.  2R, 
it  was  held  by  that  court  that  the  civil  town  was  liable  to  a 
broker  for  his  servioes  in  selling  ^e  school  bonda  iaued  by 
anch  town. 

In  the  caae  of  Town  of  Wtnamae  y.  Huddleaton,  133  Ind. 
317,  the  board  of  trusteea  of  the  civil  town  had,  by  an  ordi- 
nance, authorized  it  to  issne  and  negotiate  school  bonds  to 
obtain  fnnds  with  which  to  build  a  schoolhouse  destroyed  by 
fire.    A  taxpayer  of  the  town  brought  the  action  to  enjoin 
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e  issue  and  sale  of  the  bonds  on  the  ground  that  they  would 
eate,  if  issued  and  negotiated,  an  indebtedness  against  the 
vi\  town  in  excess  of  the  constitutional  limit.  The  plain- 
f  prevailed  in  the  lower  court  and  this  judgment  was  af- 
Ejed  on  appeal.  Elliott,  J.>  speaking  as  the  organ  of  this 
urt  in  that  case,  said:  "The  bonds,  if  issued,  will  create 
debt  in  excess  of  two  per  centum  of  the  taxable  value  of  the 
operty  within  the  corporate  limits  of  the  town.     There  can 

I  no  doubt  that  if  the  bonds  are  executed  as  proposed,  and 
e  of  any  validity,  they  will  create  a  debt  against  the  public 
i^rporation.  In  this  particular,  as  in  others,  this  case  is  radi- 
lly  different  from  that  of  City  of  Valparaiso  v.  Gardner, 
'  Ind.  1.  The  debt  created  by  a  bond  executed  by  a  public 
rporation  is  not  an  obligation  payable  out  of  specific  funds, 
It  is  a  contract  to  pay  money  generally,  and  hence  this  case 
not  within  the  doctrine  of  such  cases  as  Quill  v.  City  of 
idianapolis,  124  Ind.  292,  7  L.  R.  A.  681;  Sirieb  v.  Cox, 

II  Ind.  299;  Board,  etc.,  v.  Hill,  115  Ind.  316.  *  •  • 
^e  can  see  no  possible  reason  for  holding  that  bonds  issued 

build  a  Bchoolhouse  are  not  within  the  constitutional  pro- 
sion  quoted,  nor  can  we  conceive  of  any  reason  upon  which 

can  be  held  that  because  there  is  a  provision  or  promise 

levy  taxes  to  pay  the  Inmds  the  constitutional  provision 
les  not  apply." 

The  precise  question,  as  involved  in  the  case  at  bar,  it 
ems  was  not  raised  in  the  case  last  cited,  still  the  latter  is  of 
uch  force  in  showing  that  the  bonds  assailed  in  that  action 
ere  regarded  and  treated  by  this  court  as  creating  an  in- 
pbtedness  against  the  civil  town  of  Winamac.  In  fact,  the 
ree  cases  last  cited  disclose  that  the  higher  courts  of  this 
:ate,  for  a  long  period  of  time,  have  treated  these  bonds  as 
liability  or  indebtedness  of  the  civil  corporation  and  not  a 
ibility  or  indebtedness  existing  against  the  school  corpora- 
011.  And  not  until  now,  so  far  as  we  are  aware,  has  the 
lestion  here  involved  been  mooted  in  our  courts.  The  fact 
lat  such  bonds  have  been,  impliedly  at  least,  considered  and 
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treated  \>y  the  judiciary  as  the  obligations  of  the  civil  town 
or  ci^,  and  this  view  accepted  and  acquiesced  in  by  the  offi- 
cials  of  the  towns  and  cities  concerned  in  their  issue  and  pay- 
ment, for  80  long  a  period  of  time,  might  be  accepted  by  a 
conrt  in  case  a  doubt  arose  as  to  the  proper  construction  to 
be  placed  upon  the  provisions  of  the  statute,  as  a  practical 
exposition  or  interpretadou  of  its  meaning  or  intention. 
Frtnch  v.  State,  141  Ind.  618,  29  L.  R.  A.  113,  and  au- 
thoritiee  tliere  cited. 

By  §4457  R.  S.  1881,  and  Homer  1897,  and  sections  fol- 
lowing, the  legislature  has  lodged  the  control  of  the  educa- 
tional affairs  of  school  corporations  in  cities  of  over  30,000, 
in  a  board  of  school  commissioners,  and  by  the  eighth  clause 
of  §4460  R.  Sl  1881,  and  Horner  1897,  has  expressly  em- 
powered SQch  boards  to  issue  and  sell  bonds  in  order  to  secure 
loans  of  money.  In  the  case  of  Fatovt  v.  Board,  etc.,  102 
Ind.  223,  in  construing  the  powers  of  such  boards,  under  said 
clause  eight,  this  court,  in  the  course  of  the  opinion,  on  page 
231,  said:  "We  think  it  was  the  manifest  intention  of  the 
legislature,  in  and  by  the  eighth  clause  of  such  section,  to  give 
anch  board  of  school  commissioners  an  additional  and  extra- 
ordinary power,  not  conferred  upon  school  corporations  gen- 
erally." In  that  case,  we  have  the  express  declaration  of  this 
court  to  the  effect  that  the  extraordinary  power  conferred 
by  the  legislature  upon  these  boards  of  commissioners  to  issue 
and  negotiate  bonds  to  seciire  a  loan  of  money,  is  not  con- 
ferred upon  a  school  corporation  of  a  city  like  Blnffton,  hav- 
ing a  population  under  30,000. 

Conceding  that  the  indebtedness  contracted  in  the  first 
instance  by  the  school  trustees  must  be  regarded  as  that  of  the 
school  corporation,  and  that,  by  reason  of  its  receiving  the 
money  arising  from  the  sale  of  such  bonds,  to  be  applied  upon 
such  indebtedness,  it  must  be  deemed  the  beneficiary,  never- 
theless, this  will  not  prevent  the  indebtedness,  evidenced  hy 
the  bonds,  from  being  in  a  legal  sense  considered  as  that  of 
the  civil  corporation,  nor  prevent  the  existence  of  the  relation 
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itor  asd  debtor  between  the  latter  corporaticHi  and  tbe 
of  the  bonds. 

certainly  manifest  that  if  A  securea  a  loan  of  money 
i  and  executes  his  note  or  bond  to  the  latter  for  the 
ind  then  turns  over  the  money  so  borrowed  to  C,  the 
dness  evidenced  by  tbe  note  or  bond  is  A's,  and  not 
L  debt  in  a  general  sense  arises  out  of  an  expreae  or 
t  prtonise  made  by  one  person  to  another  to  pay  a  sniB 
ey.  Anderson's  Law  Dictionary,  p.  315. 
uiU  V.  City  of  Indianapolis,  124  Ind.  393,  TL.JLA. 
lis  court,  in  considering  the  queation  as  to  whether 
Btreet-improvement  bonda  created  an  indehtedneflB 
tbe  city  of  Indianapolis,  said  per  Kitehell^  J. :  "An 
idneBB  can  not  arise  iinleai  ^e»  i«  either  a  lefal, 
lie  or  moral  obligation  to  pay  a  gum  oi  mtmey  to  an- 
vha  occupies  the  relation  of  creditor,  and  ^ho  hag  a 
r  moral  right  to  call  upoa  or  cooetraia  the  dtbtor  to 
Stale  V.  Havet,  112  Ind.  S23.  It  is  KOt  always  ea- 
in  order  to  the  exiatence  of  an  iadehtedBeas,  that  there 
be  an  abaolute  legal  right  to  coejrce  payment,  as  in  that 
he  State  ooold  never  become  indnbted.  Jftqior,  tle^ 
31  Md.  376.  It  is,  however,  essential  to  the  idea  of 
that  an  obligation  should  have  arisen  oat  of  a  contract, 
I  or  implied,  which  entitles  the  holder  thereof  unoon- 
Uj  to  receire  from  tbe  prenusckr  a  sum  of  mone^  which 
■jet  ia  under  a  legal  or  moral  duty  to  pay,  vithoat  re- 
1  any  future  contingency." 

bonds  in  the  case  at  bar,  as  we  hare  seen,  were  aigaed 
mayor  and  clerk  of  the  civil  city,  and  the  seal  of  the 
vas  attached  thereto.  In  the  body  thereof,  however, 
ool  city  ia  made  to  appear  as  a  promiaor,  and  each  bond 
tersigned  by  the  school  trustees. 
I  insisted  by  counsel  for  appellees,  that,  by  reason  of 
eing  so  executed,  they  ought  to  be  held  to  be  the  honda 
school  city  and  not  of  the  civil.  There  ia  no  merit 
e  in  this  contention.     The  fact  that  the  name  of  the 


BIAY  TERM,  18fl»— Vol.  153. 


Wiloozon  V.  Citj  of  Bluffton. 


school  city  was  inserted  in  these  bonds' as  the  promisor,  will 
be  deemed,  under  the  oircninstanoea,  to  be  a  mere  irregular- 
itv  in  their  execution,  and  is  not  available  to  make  them  the 
bonds  of  the  Bchool  corporation.  The  latter,  under  the  cir- 
cmuitances  aa  we  have  seen,  was  not  empowered  by  law  to 
enter  into,  or  bind  itself  by  auch  obligations.  The  law,  if 
necessary,  will  read  into  the  bonds  the  name  of  the  proper  and 
legitimate  promisor  and  will  ascribe  the  indebtedneai,  eri- 
denced  thereby,  to  the  civil  city  which  alone,  under  the  law, 
was  authorized  to  execute  them. 

The  school  bonds  in  controversy  must  be  held  to  be  an 
outstanding  indebtednou  against  the  civil  city  of  Bluffton, 
and  they  must  be  taken  into  consideration  in  asoertaining  the 
aggregate  indebtedQeaa  of  that  municipality.  This  holding 
reoolts  in  ii  reversal  of  the  judgment  The  judgment  is 
tliersfora  reversed,  and  the  cause  ordered  to  be  remanded  to 
the  lower  court  for  further  proceediugi, 

Uonks  and  Dowling,  JJ.,  oooour  in  the  remit.  Baker, 
J.,  dinanta, 

OuHUUTino  Opunoif. 

Bakcb,  J.— 'I  am  epBstrained  to  diaseDt  from  the  deoiabn. 
Particularly  am  I  unable  to  yield  my  assent  to  the  prooessea 
hy  which  the  result  is  reaehed.  Irreapeotlve  of  what  may  be 
preeanted  as  to  the  Ic^calnees  of  the  opinion  of  the  majority 
from  the  premiaea  taken,  I  can  not  but  believe  that,  if  other 
facts  that  lie  at  the  root  of  the  matter  are  added  to  the  view, 
and  if  the  facts  that  do  enter  into  the  determination  of  the 
ma  jori^  are  more  thoroughly  eiroumspected,  a  dlfierent  con- 
clusion is  inevitable. 

The  statute  prescribing  that  "each  civil  township  and  each 
incorporated  town  or  city  in  the  several  counties  of  the  State 
ia  hereby  declared  a  distinct  municipal  corporation  for  school 
purposes,  hy  the  name  and  style  of  the  civil  township,  town 
or  city  corporation  respeetiTely,  and  by  such  name  may  con- 
tract and  be  contracted  with,  sue  and  be  sued,  in  any  court 
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competent  jurisdiction,"  came  into  force  on  March 
5.     §4438  K.  S.  1881,  §5914  Burns  1894,  §4438 

1897. 

it  competent  for  our  legislature  so  to  ordain!  It  is 
lental  that  our  State  is  sovereign  in  its  own  affairs; 
J  whole  legislative  function  of  our  State  is  reposed  in 
leral  Assembly;  that  the  presumption  is  that  all  of  its 
ante  are  valid  laws;  that  one  who  asserts  the  invalidity 
ct  of  our  General  Assembly  must  point  out  the  very 
1  letter  wherein  our  people,  by  their  Constitution,  have 
ed  its  otherwise  sovereign  legislative  power.  Oar  Con- 
a  contains  no  limitation  against  the  erection  of  munic- 
porations  by  general  law.  Article  eight  expressly  di- 
le  legislature  to  provide  by  law  for  a  general  system 
support  and  management  of  common  schools  and  tlia 
Lent  and  distribution  of  the  separate  funds  for  school 
!B  therein  mentioned.  It  was  therefore  purely  a  mat- 
legislative  discretion  to  erect  the  "distinct  municipal 
tion  for  school  purposes",  although  it  extended  over 
e  or  substantially  the  same  territory  oconpied  by  other 
jal  or  political  corporations. 

□habitant  of  any  particular  territory  may  owe  support 
jute  to  several  municipal  and  political  corporations  at 
ae  time.  To  the  State,  the  county,  the  civil  town- 
be  school  township,  the  civil  city  or  town,  and  the 
city  or  town, — to  whatever  political  or  municipal 
tion  he  belongs, — he  must  pay  to  each  his  share  of  its 
expenses  and  debts.  And  he  can  not  be  permitted, 
irticle  13  of  our  Constitution,  to  enjoin  any  political 
icipal  corporation  of  which  he  is  a  member  from  be- 

indebted  to  the  extent  of  two  per  centum  of  the  value 
axables  on  the  ground  that  the  aggregate  of  the  in- 
less  of  two  or  more  of  the  corporations  to  which  he 
ly  taxes  already  exceeds  the  two  per  centum. 
t  is  the  character  of  the  "distinct  municipal  oorpora- 
:  school  purposes"? 
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"Tlie  two  mimicipal  corporations,  howe^'er,  the  township 
and  the  achool  township,  the  city  and  school  city,  or  the  town 
and  school  town,  art  as  distinct  and  separate  legal  entities  as 
if  they  existed  in  difEerent  territory,  and  had  an  entirely 
different  set  of  officers,  *  *  *  There  heing  two  distinct  cor- 
porations, each  having  ita  own  rights  and  being  subject  to  its 
own  liabilities,  it  follows  that  an  action  will  not  lie  against 
the  one  for  the  debts  or  liabilities  of  the  other.  And,  on 
legal  principles,  this  would  seem  to  be  the  case  as  clearly  as 
if  the  two  corporations  existed  in  different  territory,  and  were 
supplied  with  entirely  different  officers.  The  two  corpora- 
tions are  as  distinct  legal  personages  as  if  they  had  no  con- 
nection in  any  way  with  each  other."  Utica  Townsh 
Sillier,  62  Ind.  230,  and  cases  cited;  Carmichael  v,  Law- 
rence, 47  Ind.  554;  McLaughlin  v.  Shelby  Tp.,  52  Ind.  114 
Sims  V.  MeClure,  52  Ind.  267;  City  of  Huntington  v.  Day, 
55  Ind.  7;  Town  of  NohUsvilU  v.  McFarland,  57  Ind.  335 
QreenehoTO  Tp.  v.  CooTc,  58  Ind.  139;  Harrison  Tp.  v.  Jlfc- 
Gregor,  67  Ind.  380;  Hornby  t.  Stale,  69  Ind.  102 
State  V.  City  of  Terre  Haute,  87  Ind.  212;  Fatout  v.  Board, 
etc.,  102  Ind.  223,  230;  Middleton  v.  Oreeson,  106  Ind.  18 
Jarvis  V.  Robertson,  126  Ind.  281;  Braden  v.  Leibenguth, 
126  Ind.  336.  See,  also,  Winspear  v.  District  Township  of 
Holman,  37  la.  542,  and  Curry  v.  District  Township  of 
Sioux  City,  62  la.  102, 17  K  E.  191. 

The  school  corporation  has  exclusive  charge  of  educational 
affairs  within  ita  territory,  such  as  the  employment  of 
teachers,  the  establishment  and  location  of  schools,  the  build- 
ing or  providing  of  schoolhouaea ;  has  the  exclusive  title,  care 
and  management  of  all  property,  real  and  personal,  pertain- 
ing to  schools;  has  power  to  condemn  real  estate  for  school 
purposes;  has  authority  to  contract  and  he  contracted  with, 
sue  and  be  sued,  in  respect  to  any  matter  within  the  purview 
of  the  statute  creating  it;  has  its  o^vn  separate  funds  and  reve- 
nues; levies  its  own  special  taxes;  has  authority  to  pay  ita 
own  expenses  and  debts  with  its  own  moneys.    See  the  appro- 
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56  K.  S.  1881.  From  these  ex- 
leceasarilj  flows  the  right  to  issue 

aod  promissory  notes  for  the  re-, 
ed  bj  the  school  oorporatioo  and 
oaes.  Sheffield  School  Tp.  v.  An- 
Town  of  MonticeUo  v.  EendaU,  72 
9;  Wailia  v.  Johmon  School  Tp., 
ichool  Tp.  V.  Citizens  Bank,  81 

1  oorporatioQ  for  ichool  pnrpows" 
}  the  same  quality  of  power  at  have 
inicipal  corporationa  erected  or  an- 
beir  powers,  each  aod  all,  depend 
e  legifllatnre  relative  thereto,  and 
:h  anch  limited  powers  as  that  body 
inable  them  to  cany  oat  the  pmv 
created.  The  fact  that  the  oonnty, 
jol  towoahip  and  the  school  city  or 
,re  ioToluDtaiy  corporatbn*  arbi- 
re  fiat,  and  that  the  civil  city  and 
atary  coiporationa  organised  under 

make  no  difference  in  the  qtulity 
its  limited  power  in  the  same  man- 
source, — from  the  legislature,  by 
[quality  of.  power  be  eonditioned  in 
ael  employed.  For  State  officers, 
iver  to  achool  corporationa  money 
aded  by  them;  and  county  officers, 
the  State,  for  townahipa,  for  citiefl 
r  the  county.  Township  trustees 
3  without  the  concurrent  action  of 
cers  by  title;  yet  the  au^eatioo  ia 
■hen  done,  is  the  act  of  the  county 
In  the  present  case,  the  co-appellee 

B.  F.  Kain,  county  treasurer  of 
Igestion  will  not  be  made  that  the 
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monej  which  he  collecta  and  pays  accordipg  to  statute,  and 
which  comes  from  taxes  levied  by  Bluffton  for  its  own 
pnrpoeee  on  its  own  taxables,  is  the  property  of  the  county 
and  not  the  city.  Nor  can  the  quality  of  power  be  depend- 
ent in  day  way  upon  the  objects  to  which  the  power  pertains. 
Inferiority  of  the  corporation  can  not  well  be  measured  be- 
tween the  county  in  building  bridges,  the  school  city  in  erect- 
ing schoolhouses,  and  the  civil  city  in  constructing  sewera. 

What  is  the  name  of  the  "distinct  municipal  corporation 
for  school  purposes"? 

The  section  that  creates, this  distinct  and  separate  corpo- 
ration expressly  declares  that  it  shall  be  known  "by  the  name 
■nd  style  of'  the  civil  tovmship,  town  or  city  corporation  re- 
gwctively,  "and  by  such  name  may  contract  and  be  con- 
tracted with,  infl  and  be  sned".  Lawyers  and  courts  have 
bailt  np  the  practice  of  distinguishing  between  the  two  city 
or  town  corporationa  of  the  same  name  by  putting  the  word 
"school"  before  the  l^al  name  of  the  city  or  town  corpora- 
tion for  school  purposes.  It  can  easily  be  seen  bow,  under 
this  act  of  1866,  the  practice  naturally  arose,  by  conmdering 
th«  first  section  of  an  act  approved  March  8,  1839,  Acts 
1859  p.  181,  §4437  R  S.  1881,  §5913  Bums  1894,  §4437 
Homer  1807,  which  has  continued  in  force  to  the  present: 
"Each  and  every  township  that  now  is  or  may  hereafter  be 
oi^anized  in  any  county  in  this  State  ia  hereby  also  declared 
to  be  a  school  township,  and,  as  tuch,  to  be  a  body  politic  and 

corporate  by  the  name  and  style  of  ' school  township 

of — -— — connty',  Recording  to  the  name  of  the  townahip  and 
of  the  comity  in  which  the  same  may  be  organized;  and,  by 
anch  name,  may  conbact  and  be  contracted  with,  sue  and  be 
sned  in  any  court'  having  competent  jurisdiction".  An 
earlier  act  at  the  same  aession,  §4  of  an  act  approved  Febru- 
ary 18,  1859,  Acts  1859  p.  220,  §59(10  R.  S.  1881,  §8065 
Bnma  1894,  §5990  Horner  1897,  expressly  gave  a  different 
name  to  the  ciril  township  by  providing  that  "Each  and  every 
township  Uuit  now  is  or  mty  hereafter  be  organind  in  any 


SUPREME  COURT  OP  INDIAN 

■Wilooion  V.  City  of  Bluffton. 

\ty  in  this  State  is  hereby  declared  a  hodj  pc 

ite,  by  the  name  and  style  o£  ' townsl 

ity',  according  to  the  name  of  the  township  s 
zh  the  same  may  be  organized;  and,  by  sucl 
ract  and  be  contracted  with,  sue  and  be  sued 
ing  competent  jurisdiction".  So,  in  the  cas* 
and  distinct  township  corporations  for  civil  a 
loses,  the  creative  acts  expressly  gave  them 
net  names;  but  in  the  case  of  the  separate 
or  town  corporations  for  civil  and  for  schi 
creative  acts  expressly  gave  them  the  sami 
case  of  McLaughlin  v.  Shelby  Tp.,  52  Ind. 
!on3  of  the  acta  of  1859  and  tbe  section  of  th 
}  considered  with  reference  to  the  names  of  t 
corporations.  It  was  held  that  the  name 
lahip  was  "Shelby  Township  of  Jefferson  C 
name  of  the  school  township  was  "Shelby  S 
of  Jefferson  County";  that  there  is  "nothii 
1865]  that  changes  the  name  of  the  school 
■ided  for  in  the  act  previously  noticed";  and 
Tiship"  had  no  authority  in  matters  cor 
Lool  purposes".  In  the  case  of  Town  of  J 
'Garland,  67  Ind.  335,  "The  Town  of  Nol 
I  by  a  school  teacher  for  damages  for  breach 
mployment.  From  a  judgment  for  plaintil 
taken.  The  point  was  urged  that  the  wronj 
sued.  After  the  caption,  the  complaint  proo 
ntiff  complains  of  the  defendant  and  says  i 
iant  is  a  school  corporation,  duly  organize) 
luant  to  the  laws  of  the  State  of  Indiana,  by  1 
le  of  The  Town  of  Noblesville.  •••  »  t 
was  employed  by  *  *  *  the  board  oi 
for  said  corporation",  etc.  The  court  said: 
complaint  is  good.  It  shows  very  clearly,  1 
s  and  averments,  that  'The  Town  of  Noblet 
-£  character  of  a  school  corporation.     'The  ' 
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sville'  is  the  name  of  the  civil  corporation,  and  the  statute 

blares  that  every  such  incorporated  town  shall  be  a  'munici- 

corporation  for  achool  purposes,  by  the  name  and  style 

the  civil     •     »     »     town,     *     »     •  and  V>y  such  name 

y  contract  and  be  contracted  with',  etc.    But  it  is  Deoessarj 

ozitracting,  and  in  suing  and  being  sued,  that  the  character 

vhich  it  is  acting  and  being  acted  upon  should  be  shown. 

J  above  section  of  the  statute,  it  may  be  observed,  is  the 

governing  thb  case.     McLaughlin  v,   Shelby  Tp.,   52 

-     114.     There  are,  we  think,  two  modes  in  which  this 

racter,   as  above  mentioned,   may  be  shown :     1,     By 

gxiating  .the   character,    by   prefixing    an    adjective    to 

name,  aa  'The  School  Town  of  Noblesville' ;  2.     By 

"oients  in  the  complaint,  such  as  are  made  in  this,  that  it 

-Pa.cted,  and  is  suing  or  being  sued,  in  its  character  of  a 

>ol  corporation,  by  its  corporate  name.     In  such  case,  the 

Staent  and  its  execution  would  follow  the  averments  in 

complaint  and  be  governed  thereby.     The  cases  in  our 

arts  authorize  the  inference  that  either  of  the  modes  we 

'€   BUji^ested  will  suffice.     In  addition  to  the  one  cited 

>ve,  see  Jackson  Tp.  v.  Barnes,  55  Ind.   136;  City  of 

'^ntington  v.  Day,  55  Ind.  7.     The  case  is  very  like  that  of 

ity  of  Crawfordsville  v.  Hays,  42  Ind.   200.     *     »     « 

ihe  judgment  is  affirmed,  with  five  per  cent,  damages  and 

costs,  as  due  against  the  school  town,  and  to  be  collected  from 

its  funds."     So,  in  later  cases,  for  example.  School  Town  of 

Leeshurg  v.  Plain  School  Tp.,  86   Ind.   582,  and  School 

Towmhip  of  Allen  v.  School  Town  of  Macy,  109  Ind.  559, 

it  is  found  that  the  suggestion  of  the  court,  which  was  made 

in  1877,  over  four  years  after  the  schoolhouse  bond  law  of 

1873  was  passed,  has  been  followed.     But  the  legal  name  of 

the  city  or  town  corporation  for  school  purposes  has  remained 

throughout  and  now  is  the  very  identical  name  of  the  city  or 

town  corporation  for  civil  purposes.     The  practice  of  adding 

descriptive  adjectives  does  not  make  them  parts  of  the  legal 

tuunes  any  more  than  would  the  descriptive  adjectives  in 
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be  that  corporation  which  eschisively  has  control  of  the  snb- 
ject-matter  intUcated  in  the  body  of  the  act,  regardless  of  the  ^ 
question  whether  or  not  the  excluaivo  control  is  exercised  by 
agents  exclusively  its  own  or  by  agents  who  act  for  some 
other  corporation  also  and  who  bear  titles  that  indicate  excln- 
aive  action  for  the  other  corporation.  In  the  township  case, 
the  two  townahip  corporations  have  separate  and  distinct 
names  by  law,  and  it  affirmatively  appears  that  the  wrong 
corporation  was  named  in  the  act;  yet  the  right  interpretation 
waa  easily  made.  In  the  city  case,  tlwf  two  city  corporations 
bear  the  same  name  by  law.  How  much  easier,  therefMB, 
onght  it  to  be  to  apply  the  same  principle ! 

Of  what  is  the  "diatinct  mtmidpal  corporation  for  school 
purposes"  compoaedl 

In  the  conception  of  a  municipal  corporation  are  involved 
a  definite  territory  and  the  inhabitants  thereof,  A  civil  cit*' 
is  made  up  of  the  territory  and  inhabitants  within  its  geo- 
graphical limits.  A  school  city  comprises  the  same  territory 
and  people  with  the  addition  of  all  persons  (and  their  prop- 
erty) wbo  have  Toluntarily  become  members  agreeably  to  the 
sUtnte.  §§4473-4  R.  S.  1881,  ggr.O.'ifl-flO  Bums  1894, 
§§4473-4  Homer  3897.  These  persons  have  the  same  rights 
and  interests  in  the  school  city  as  have  those  who  are  involun- 
tary members  of  the  Bchool  city,  and  their  property  is  subject 
to  all  taxes  of  the  school  city.  It  is  comprehensible  how 
they  are  legally  bound  by  authorized  acts  of  the  school  city 
done  through  its  agents,  no  matter  what  the  title  of  the  agents, 
may  be;  it  is  inconceivable  how  they  may  be  legally  Ixjnnd 
by  an  act  of  the  civil  city  to  which  they  in  no  wise  belong. 

In  coming  to  a  reading  of  the  schoolhonse  bond  act  of 
1873,  there  should  also  be  borne  in  mind  the  long  and  uni- 
form line  of  decisions  holding  that  a  civil  municipal  corpora- 
tion can  not  make  contracts  in  reference  to  school  property 
or  affairs,  nor  incur  indebtedness  for  school  purposes.  See 
authorities  collated  under  the  discussion  of  the  "character"  of 
Vol.  153—19 
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16  school  corporation.  Extracts  from  a  few  will  sufficiently 
InstrAte  the  cases.  In  the  City  of  Huntington  v.  Day,  55 
od,  on  p.  8,  the  court  declared  that  the  civil  city  "has  notb- 
ig  to  do  with  the  erection  of  schoolhouaes,  either  within  its 
wn  limits  or  elsewhere,  and  hence  can  not  be  made  liable  for 
ny  services  performed  in  building  them".  The  civil  city  of 
'erre  Haute  undertook  to  buy  a  lot  for  school  purposes,  and 

gave  its  notes  for  the  purchase  price.  State  v.  City  of 
'erre  Rauie,  87  Ind.  212.  On  page  213:  "Counsel  for 
16  appellee  insist  that  the  city  had  no  power  to  make  the  al- 
ged  purchase,  nor  to  bind  itself  by  promissory  notes  for  the 
orcbase  price;  that  the  school  corporation  of  the  city,  which 
I  a  distinct  legal  entity,  alone  had  power  to  make  the  pur- 
tiase,  to  give  the  notes  and,  to  levy  the  taxes  necessary  for 
leir  payment  This  view  seems  to  be  in  accord  with  the 
latutea  and  with  the  decisions  of  this  court",  citing  the  stat- 
tes  and  decisions.  In  Hornby,  Tr.,  v.  State,  ex  rel.,  69 
ad.  on  page  104,  it  was  decided  that  the  civil  township  has 
ot  the  power,  under  the  law,  "to  build  schoolhouses  or 
intract  for  the  building  thereof";  that  the  civil  corpora- 
on  and  the  school  corporation  "are  distinct  municipal  corpo- 
itiona";  and  that  within  its  territory  "the  powers,  rights  and 
*anchisea  of  the  school  corporation  are  supreme  and  exclusive 
ver  ita  schoolhouses  and  other  school  property  and  over  its 
;AooI  revenues  both  for  tuition  and  for  special  purposes, 
a  connection  with  these  matters,  neither  -the  civil  eorpora- 
on  nor  its  trustee,  as  such,  has  by  law  any  duty  to  perform, 
or  under  the  law  any  power  or  authority  to  act  in  the  prem- 
ies".    Yet  the  appellant  in  the  present  case  seeks  to  have 

construction  placed  upon  the  schoolhouse  bond  act  by 
rhich  a  eivil  corporation  is  made  to  assume  and  pay  the 
ebts  of  another  corporation,  as  distinct  and  separate  from 
tie  civil  corporation  as  if  they  were  in  different  counties. 

It  is  noteworthy  that  the  act  of  1873  was  incorporated  in 
he  authorized  revision  of  1881  as  a  part  of  chapter  56.  This 
hapter  is  made  up  solely  of  matters  pertaining  to  the  reve- 


MAY  TERM,  18W— Vol.  153. 


Wilcoxon  ti.  Citj  of  BluSton. 


nuw,  debts,  support  and  management  of  our  common  schools; 
and  these  matters  can  be  found  only  in  that  chapter.  And 
our  decisions  hare  consistently  held  that  in  these  matters  tlie 
powers,  rights  and  franchises  of  the  school  corporation  are 
supreme  and  exclusive;  and  that,  in  connection  with  these 
matters  neither  the  civil  corporation  nor  any  of  its  officers, 
as  officers  of  the  civil  corporiition,  has  by  law  any  duty  to 
perform,  nor  under  the  law  any  power  or  authority  to  act  in 
the  premises.  Matters  relating  to  the  revenues,  debts,  sup- 
port and  management  of  civil  corporations  were  embodied  in 
different  chapters, — chapters  23,  24  and  25  as  to  civil  cities 
and  towns,  and  article  33  of  chapter  99  as  to  civil  townships. 

Article  6  of  chapter  36  is  entitled :  "Schools  in  Cities? 
and  Towns",  and  is  composed  of  the  first  and  second  sections 
of  the  act  of  1873;  and  the  third  section  as  amended  in  18T5; 
and  a  section  of  an  act  of  1879  requiring  trustees  of  school 
towns  and  cities,  before  buying  ground  for  schoolhouses,  to 
secure  the  approval  of  the  trustees  of  the  civil  town  and  the 
common  council  of  the  civil  city;  and  a  section  of  an  act  of 
1*^79  directing  that  any  surplus  special  school  revenue,  not 
necessary  to  meet  current  expenses,  be  applied  for  the  pay- 
ment of  the  interest  or  principal,  or  both,  of  any  indebtedness 
incurred  under  the  first  section  of  the  schoolhouse  bond  act 
of  1873. 

In  coming  to  a  reading  of  the  act  of  1873,  it  should  also 
not  be  lost  sight  of  that  article  13  of  our  Constitution  was 
not  adopted  until  March  14,  1881.  The  question  presented 
by  the  appellant  could  not  have  been  raised  under  the  act  of 
1873  until  after  the  adoption  of  that  amendment.  The 
amendment  reads;  "No  political  or  municipal  corporation 
in  this  State  shall  ever  become  indebted,  in  any  manner  or 
for  any  purpose,  to  an  extent  in  the  aggregate  exceeding  two 
per  centum  on  the  value  of  the  taxable  property  within  such 
corporation,  to  be  ascertained  by  the  last  assessment  for  State 
and  county  taxes  previous  to  the  incurring  of  such  indebted- 
nesB;  and  all  bonds  or  obligations,  in  excess  of  such  amotmt, 
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given  by  sucli  corporation  shall  be  void".  The  legislature 
in  passing,  and  the  people  in  voting  upon,  this  amendment 
must  be  presumed  to  have  had  in  mind  the  political  and 
municipal  corporations  then  existing,  the  power  of  the  legis- 
lature to  erect  them,  the  acts  of  the  legislature  creating  them 
and  authorizing  fhera  to  incur  indebtedness,  and  the  decisions 
of  this  court  constming  those  enactments.  The  amendment 
necessarily  recognizes  that  each  political  and  each  municipal 
coiporation  without  distinction  had  the  right  up  to  that  time 
to  incur  debts  in  carrying  out  the  purposes  of  its  creation  and 
to  give  bonds  or  obligations  therefor  without  limit  except 
such  as  the  legislature  might  choose  to  £x;  and  necessarily 
implies  that  each  political  and  each  municipal  corporation 
without  distinction,  created  by  or  organised  under  laws 
then  in  force  (and  they  have  not  been  changed),  should  have 
the  right  to  incur  indebtedness,  under  the  laws  of  its  creation, 
for  its  own  purposes  exclusively,  not  to  exceed  the  two  per 
cent.  Under  the  act  of  1873,  at  no  time  prior  to  March  14, 
1881,  contd  bonds  for  water-works  biiiit  by  a  civil  city  have 
been  defeated  by  showing  a  prior  issue  of  bonifc  for  a  school- 
honse  bnilt  by  a  school  city.  Such  a  question  simply  could 
not  have  arisen.  The  bondholders,  whose  money  paid  for  the 
water-works,  would  have  recovered  their  money, — ^they 
would  not  have  fallen  between  two  stools.  No  shifting  be- 
tween the  two  corporations  would  have  been  possible.  It  is 
clear,  therefore,  that  the  legislators  of  18T3  can  not  be  cred- 
ited with  the  intention  of  enacting  a  law  to  grant  a  remedy 
to  taxpayers  of  a  civil  city  whereby  they  may  prevent  the 
purchase  of  material  for  crosswalks  on  credit  by  counting 
schoolhouse  bonds  as  part  of  the  civil  city's  present  indebt- 
edness. ' 

The  whole  body  of  our  statutory  and  case  law,  down  to 
this  time,  has  evidenced  the  idea  that  the  legislature  has  in- 
tended to  create  a  complete  and  consistent  system  for  the 
government  of  school  affairs,  by  which  all  of  the  powers, 
rights  and  franchises  pertaining  thereto  have  been  vested  in 
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corporations  separate  and  distinct  from  all  other  political  or 
municipal  corporatioDS.  The  school  township  mav  levy  an 
additional  tax  to  pay  its  debts.  §44T1  R.  S.  1881,  §5957 
Bums  1894,  §4471  Horner  1897.  Under  certain  circum- 
stances,  the  school  township  may  issue  its  bonds.  §§4514-16 
R-  S.  1881,  §§6003-5  Bums  1894,  §§4514-16  Horner 
1897.  The  school  city  of  30,000  or  more  inhabitants  makes 
its  own  contracts,  has  its  own  revennea,  ^ves  its  notes  for  it^ 
own  debts,  and  when  bonds  are  issued  to  raise  money  for 
its  purposes  they  are  its  bonds.  §§4457-60  B.  S.  1881, 
g§J636-»  Bums  1894,  §§4457-60  Homer  1807.  The 
school  city  of  less  than  80,000  inhabitants  makes  ita  own  con- 
tracts, has  ita  own  revenues,  gives  its  notes  for  its  own  debts, 
and  when  bonds  are  issued  to  raise  money  for  its  purposes  the 
appellant  contends  they  are  the  hoods  of  some  one  else.  In 
Lufz  y.  City  of  CrawfordaviUe,  109  Ind.  466,  468,  this  court 
said:  "If  the  legislature  manifeets  an  intention  to  citeate 
a  system  for  the  government  of  any  subject,  it  is  the  duty  of 
the  court  to  vffectuate  that  intention  by  such  a  oonatruction 
as  will  make  the  system  oooaistent  in  all  its  parts  and  uniform 
in  its  operation.  It  would  violate  all  rules  of  logic,  as  well 
aa  settled  principles  of  law,  to  dissect  the  system  into  parts 
and  assign  effect  to  each  part  irreepective  of  its  effect  upon  the 
uniformity  and  consistency  of  the  entire  system.  Statutes 
ai«  to  be  ooiutrued  aa  part  of  a  uniform  system,  and  such  a 
scheme  adopted  as  will  give  each  part  its  appropriate  place, 
and  not  destroy  uniformity  and  hannony  by  cutting  the  sys- 
tem into  disjointed  and  incongruous  parts". 

With  all  of  these  considerations  in  mind, — the  statutes  and 
decisions  prior  to  March  14,  1881;  the  support  and  tribute 
owing  by  one  inhabitant  to  several  political  and  municipal 
corporations;  the  supreme  and  exclusive  powers,  rights  and 
franchises  of  the  "distinct  municipal  corporation  for  school 
purposes";  the  fact  that  practically  every  other  political  or 
municipal  corporation  in  the  State,  as  well  as  the  school  cor- 
poration, exercises  part  of  its  own  supreme  and  exclusive 
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,  rights  and  franchises  through  the  agency  of  officers 
re  ordinarily  employed  by,  and  whose  official  titles 
e  their  exclusive  action  on  behalf  of,  some  other  politi- 

municipal  corporation;  the  distinction  in  the  legal 

of  the  township  corporations  for  civil  and  for  school 
es;  the  identicalnesB  of  the  legal  names  of  the  city  or 
orporations  for  civil  and  for  school  purposes;  the  fact 
e  practice,  now  prevalent,  of  calling  the  city  or  town 
ition  for  school  purposes  the  "school  city"  or  "school 
has  never  appeared  in  the  statutes,  and  not  in  the  re- 
intil  some  years  after  1873;  the  fact  that  at  the  same 

in  1873  the  legislature  passed  an  act  authorizing 
ihips"  (the  legal  name  of  the  civil  corporations)  by 
rustees  to  levy  an  additional  tax  to  pay  debts  incurred 
lool  purposes,  and  this  court  held  that  the  function 
'  showed  that  the  act  applied,  not  to  the  corporations 
,  but  to  "school  townships"  (the  legal  name  of  the 

corporation);  the  fact  that  the  city  corporation  for 
purposes  may  include  persons  and  property  over  which 
J  corporation  for  civil  purposes  has  no  jurisdiction ;  the 
:e  funds,  revenues  and  taxes  of  the  school  corporation; 
merous  and  unvarying  decisions  holding  that  a  school 
ition  may  execute  its  obligations  to  pay  for  what  it  has 
d  on  credit;  the  numerous  and  unvarying  decisions 
I  that  the  civil  corporation  can  not  be  made  liable  for 
)ts  of  the  school  corporation;  the  embodiment,  in  the 
a  of  1881,  of  the  schoolhouse  bond  act  in  the  chapter 
3ol  corporations;  the  other  statutory  provisions  in  the 
rticle  of  the  chapter;  the  adoption  of  the  constitutional 
ion  eight  years  after  the  passage  of  the  bond  act;  the 
it  the  question  in  issue  could  not  have  arisen  imder  the 
ct  at  any  time  from  its  approval  until  1881;  the  fact 
e  act  in  question  is  part  of  a  complete  legislative  sys- 
r  the  government  of  srhool  aiTairs;  and  the  legal  niles 
istruing  statutes, — forgetting  none  of  these,  read  the 

March  8,  1873.     Bead  it  as  it  stands,  without  in- 
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terpolation,  without  elision,  without  transposition  of  elanaes. 
Read  it,  taking  all  the  words  in  their  ordinary  meaning,  and 
recalling  that  the  legislature  gave  the  same  name  to  the  civil 
and  to  the  school  city,  Eead  it,  conceding  that  the  legisla- 
ture expected  its  sentences  to  be  analyzed  according  to  Ibe 
rules  of  grammar,  and  remembering  that  the  only  proper 
purpose  in  construing  a  constitutional  act  is  to  discover  and 
execute  the  will  of  the  legislature. 

The  title  of  the  act  is  set  out  in  the  opinion  of  the  majority. 
Itht^ns:  "An  act  to  authorize  cities  and  towns  to  negotiate 
and  sell  bonds".  It  is  manifest  that  there  is  nothing  in  these 
Words  to  indicate  that  the  bonds  are  the  obligadone  of  the 
civil  corporation,  any  more  than  of  the  school  corporation, 
for  the  name  of  each  is  the  same  by  statute.  If  that  was  all 
flf  the  title,  no  one  could  tell  from  it  which  corporation  was 
meant.  But  the  title  at  once  discloses  the  powers,  rights  and 
n^Dchises  to  be  exercised,  and  thus  makes  clear  to  a  eer- 
™ify  the  identity  of  the  corporation  intended.     It  proceeds 

and  finishes:  " to  procure  means  with  which  to  erect  and 

•^mplete  unfinished  school  buildings,  and  to  purchase  any 
STOund,  and  building  for  school  purposes,  and  to  pay  debts 
(Contracted  for  such  erection  and  completion,  and  purchase  of 
DTiilding  and  grounds,  and  authorizing  the  levy  and  collection 
"f  an  additional  special  school  tax  for  the  payment  of  such 
■•oiias,"  Every  function  in  aid  of  which  the  act,  according  to 
'he  title,  is  passed,  belongs  exclusively  to  the  school  corpora-  ■ 
"•"•i  the  property  to  be  acquired  is  the  school  corporation's; 
toe  debts  to  pay  which  the  bonds  are  issued  are  the  exdosive 
uebta  of  the  school  corporation;  the  debts  to  pay  which  the 
Muds  are  issued  can  not,  according  to  a  multitude  of  uniform 
fleeiaions  of  this  court,  l)e  shouldered  off  upon  the  civil  corpo- 
ration ;  the  money  with  which  the  bonds  are  to  be  paid  is  ex- 
clusively the  money  of  the  school  corporation,  derived  from 
Its  Bpopigi  school  revenues.  And  yet  appellant  asks  a  constnic- 
tioT>  of  the  act  of  1873  by  which  the  bonds,  from  the  proceeds 
of  which  the  civil  corporation  receives  not  one  cent  nor  one 
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for  the  payment  of  which  the  revenues  of 
)D  are  not  at  all  diminished,  shall  be  held  to 
led  to  be  remedied  by  the  cooetitutioual 
81. 

I  of  the  act  is  set  out  in  full  in  the  majority 
t  any  grammatical  chajiges  and  transposi- 
}f  the  first  sentence  discloses  that  "any  city 
own  in  this  State"  is  the  subject,  "may 
cate  and  "the  bonds  of  such  city  or  town" 
e  bonds  of  such  city  or  town,  named  ia  the 
ids  of  the  city  or  town,  named  in  the  «»i6- 
I  predicated  that  it  may  issue  bonds.  The 
'which  shall  by  the  action  of  its  school  trua- 
ed  any  ground  and  building  or  buildings, 
>d  or  may  hereafter  commence  the  erection 
ir  buildings  for  school  purposes,  or  which 
chool  trustees  contracted  any  debts  for  the 
dlding  or  buildings,  or  the  purchase  of  such 
ng  or  buildings,  and  such  trustees  sdtall  not 

means  with  which  to  complete  such  build- 
>r  to  pay  for  the  purchase  of  such  ground 
uildings,  or  pay  such  debt",  define,  point 
name  the  tiAjeci.  The  adverbial  danaes, 
the  school  trnsteea  of  said  city  or  incorpo- 
eport  under  oath  with  the  common  council 
e  board  of  trustees  of  snch  town,  showing 
:tual  cost  of  any  such  ground  and  building 
e  amount  required  to  complete  such  build- 
er purchase  such  ground  and  buUding  or 
nount  of  such  debt,  on  the  passage  of  an  or- 
ig  the  same  by  the  common  council  of  said 
1  of  trustees  of  such  town,"  modify  and 
Ucaie,  point  out  the  modes  and  conditions 
verb-action  may  be  taken.  The  vices  of 
ng,  aside  from  leaving  out  of  view  consid- 

the  essence  of  the  question,  consist  in  sup- 
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ig  the  adjective  clauses  which  define  and  point  out  the 
^''ol  corporation  as  the  subject;  in  taking  from  the  predi- 
fflfe  one  of  the  adverhial  clauses,  thus  leaving  the  verb-action 
conditioned  only  upon  the  passage  of  an  ordinance;  in  put- 
ting the  sundered  adverbial  clause  in  the  place  of  the  omitted 
adjective  classee;  and  in  using  the  transposed  adverbial 
cUuse  as  an  adjective  clause  to  denote  and  name  the  civil  cor- 
poration as  the  subject. 

There  is  but  one  other  sentence  in  the  first  section :  "Such 
cQiniiMHi  council  or  board  of  trustees  may  from  time  to  time 
negotiate  and  sell  as  many  of  such  bonds  as  may  be  necessary 
™  such  purpose,"  etc.  If  the  first  sentence  of  the  section 
"^as  the  bonds  the  obligations  of  the  school  oc»rporation,  and 
*«  eonunon  comicil  in  approving  the  issue  of  bonds  the  su- 
P^Tisory  agents  of  the  school  corporation,  it  follows  that  in 
"•6  Bale  of  the  bonds  the  common  council  continues  to  act  on 
'^hatf  of  the  sc^kiqI  corporation.  It  ia  not  true  that  the 
^Dool  aty,  so  called,  does  not  exercise  any  of  its  rights 
'brougli  the  common  council.  It  is  one  of  the  rights  of  a 
school  caty  to  have  a  board  of  school  trustees.  The  civil  city, 
^  ittpect  to  its  own  rights  and  obligations,  has  no  more  con- 
tra with  that  right  of  the  school  city  than  it  has  with  the 
^hta  of  the  county.  But  the  common  council  elect  the 
school  board,  not  by  virtue  of  any  duty  owing  by  them  to 
the  civil  city,  hut  by  virtue  of  a  duty  to  the  school  city,  laid 
Dpoa  them  by  statute.  The  legislature  had  exactly  the  same 
power  to  require  a  common  council,  by  title  a  body  appar- 
ently elected  to  act  solely  for  the  civil  city,  to  act  for  the 
school  city,  as  it  had  to  require  a  township  trustee,  by  title  an 
officer  apparently  elected  to  act  solely  for  the  civil  townalup, 
to  act  for  the  school  township.  The  school  city  is  not  author- 
ized to  purchase  school  sites  without  the  approval  of  the  com- 
mon council.  Yet  the  sites,  when  purchased,  are  paid  for 
from  the  revenues  of  and  belong  exclusively  to  the  school  city. 
It  was  just  as  competent  for  the  legislature  to  lay  this  duty  on 
common  councils  on  behalf  of  school  cities,  as  it  was  for  it  to 
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impose  upon  county  boards  the  duty  to  approve  expenditures 
for  the  Bame  purpose  by  trustees  of  school  townships,  or  npoii 
county  boards  to  approve  the  extension  of  limits  of  civil  cities, 
or  upon  county  boards  to  authorize  bonds  of  "gravel  road 
districts",  or  upon  courts  to  approve  the  expenditures  of 
guardians.  It  is  the  ward's  money  that  is  protected,  not  the 
court's. 

The  second  section  is  correctly  epitomized  in  the  majority 
opinion.  This  section  shows  that  the  entire  proceeds  of  the 
bonds  go  to  the  school  corporation  for  its  own  purposes. 

The  purport  of  the  third  section  is  stated  with  sufficient 
accuracy  in  the  majority  opinion,  as  far  as  it  goes.  Part  of 
the  section,  however,  was  omitted,  namely:  "Persons  resid- 
ing outside  of  any  such  city  or  town  and  electing  to  be  trans- 
ferred to  auch  town  or  city  for  educational  purposes,  or  who 
shall  send  their  children  to  the  school  taught  in  any  such 
building,  shall,  with  their  property,  be  liable  to  such  tax  as  if 
they  resided  in  such  city  or  town,  on  all  property  owned  by 
said  person  in  the  township  where  such  city  or  town  is  lo- 
cated". These  persons  are  the  same  ones  who,  by  §§4473-4 
K  S.  1881,  §§5959-60  Bums  1894,  and  §§4473-4  Horner 
1897,  become  members  of  the  school  corporation  and  con- 
tribute to  its  regular  income.  These  persons  are  not  subject 
to  taxes  for  the  civil  city's  support.  The  tax  provided  for  in 
this  third  section  is  the  "additional  special  school  tax  for  the 
payment  of  such  bonds", as  described  in  the  title  of  the  act. 
The  answer  in  the  present  case  explicitly  avers  that  the  school 
city  of  Bluffton  includes  persons  and  property  that  are  not 
within  the  jurisdiction  of  the  civil  city  of  Bluffton. 

In  regard  to  the  Albion  case  in  58th  Indiana,  the  Orleans 
case  in  let  Appellate,  and  the  Winamac  case  in  132nd  Indi- 
ana, it  is  sufficient  to  say  that  it  is  hardly  fair  to  the  courts  as 
then  constituted  to  infer  that  they  impliedly  ruled  on  a 
question  that  was  not  involved,  nor  raised  by  counsel  or  court. 
In  the  Fatout  case  in  102nd  Indiana,  the  question  for  deci- 
sion was  the  power  of  a  school  city  of  30,000  or  more  iubab- 


MAY  TERM,  1899— Vol.  163.  299 

WiloozoD  V.  City  of  Bluifton. 

itanta  to  issue  promissory  notes  for  school  purposes  when  it 
bid  outstanding  school  bonds  to  the  full  amount  Authorized, 
Ihe  notes  and  bonds  together,  however,  not  exceeding  the  two 
per  cent,  limit.  It  was  decided  that  it  had  the  power  by  vir- 
tue of  its  right  to  control  and  manage  school  affairs  and  to 
incur  indebtedness  therefor  not  exceeding  in  the  aggregate 
two  per  cent  of  its  taxables.  The  only  "extraordinary 
power"  in  respect  to  bond  issues  conferred  upon  school  cities 
of  30,000  or  more  inhabitants  that  has  not  been  given  to 
school  cities  of  fewer  inhabitants,  is  the  right  to  have  its  board 
of  school  commissioners  make  the  bond  issue  without  the  con- 
currence or  approval  of  any  other  aetof  oflicers.  This  is  not 
a  distinction  in  the  power,  or  in  the  quality  of  it,  but  only 
in  the  mode  of  exercising  it.  And  it  will  be  seen  that  this 
distinction  was  a  wise  one  for  the  legislature  to  make,  if  one 
stops  to  consider  the  scheme  of  our  government  and  the  con- 
tinuously manifested  policy  of  making  all  of  our  public  offi- 
cials answerable  to  their  electors  or  nominors.  In  school 
cities  of  30,000  or  more  inhabitants,  the  school  commissionpri^ 
are  elected  by  the  people,  and  in  keeping  with  our  policy  they 
are  answerable,  in  the  exercise  of  their  powers,  only  to  the 
people  who  elected  them.  In  school  cities  of  leas  population, 
the  Khool  trustees  are  chosen  by  the  common  council,  and 
in  keeping  with  our  policy  their  exercise  of  power  must  have 
the  approval  of  their  nominors. 

To  hold  that  the  answer  in  the  present  case  is  bad,  it  is 
necessary  to  go  beyond  holding  that  the  act  of  1873  author- 
izes civil  cities  to  issue  schoolhouse  bonds  and  that,  if  a 
civil  city  does  issue  schoolhouse  bonds  under  the  act,  they 
must  be  counted  a  part  of  its  indebtedness. 

The  answer  avers:  "Tlicse  defendants  say  that  under  date 
of  February  26,  1890,  the  trustees  of  the  school  city  of 
Bluffton  submitted  and  filed  with  the  city  council  of  the  city 
of  Blufftona  report  and  petition  under  oath,  representing  that 
the  school  buildings  of  the  said  city  were  altogether  insuffi- 
cient for  its  needs  and  that  its  best  interests  required  the 


30Q  SUPREME  COURT  OF  INDIANA, 

WiloQion  V.  City  of  BluStoa. 

erection  of  a  school  building  therein  at  an  estimated  cc 
$13jOOO  and  that  said  trustees  had  no  fund?  with  whit 
erect  such  necessary  and  suitable  building,  and  reque 
the  passage  of  an  ordinance  by  the  city  council  author 
the  erection  of  the  needed  building  (§4491  K.  S.  ISSl,  §, 
Rums  18d4,  and  §4491  Horner  1897)  and  the  issue  of  ai 
bonds  (§4488  R.  S.  1881,  §5975  Burns  1894,  and  §■ 
Horner  1897)  in  the  sum  of  $12,000  in  behalf  of 
school  city  of  Bluffton  to  raise  the  necessary  funds, 
in  pursuance  of  and  aa  requested  by  the  said  school  tnu 
the  common  council  of  the  city  of  Bluffton  duly  passe 
ordinance,  reciting  the  £Iing  of  the  said  report  under 
of  the  said  school  trustees,  showing  the  actual  neoc 
for  more  school  rooms  and  that  the  said  school 
tees  could  not  erect  and  complete  the  neceeaary  bull 
without  the  expense  and  cost  of  $12,000  over  and  abov« 
present  revenues  of  the  said  school  city  -which  could  b< 
plied  to  that  purpose,  and  ordaining  and  providing  that  h 
in  behalf  of  said  school  city  of  Bluffton  be  issued  to 
amount  of  $12,000  and  that  the  form  of  said  bond  shoul 
as  follows;  Know  sU  men  by  these  presents  that  the  Sc 
City  of  Bluffton  in  the  State  of  Indiana  hereby  promiai 

pay  to  the  bearer  hereof  on  the  first  day  of  July^ , 

sum  of  one  thousand  dollars,  with  interest  at  the  rate  o: 
per  cent,  per  annum,  payable  upon  presentation  and 
render  of  the  proper  coupons,  without  relief  from  raliu 
laws.  This  bond  is  one  of  a  series  of  twelve  bonds  of 
tenor  and  amount  and  of  even  date  herewith,  aggregatini 
sum  of  $]  2,000,  issued  for  the  purpose  of  erecting  a  pi 
school  building  within  the  said  city  of  Bluffton.  The 
ance  of  this  bond  ha?  been  authorized  by  the  common  con 
of  the  city  of  Bluffton  upon  a  report  under  oath  by 
school  trustees  of  the  school  city  of  Bluffton  as  by  statuti 
quired;  and  this  bond  is  issued,  and  all  proceedings  rela 
thereto  have  been  had  in  strict  compliance  with  and  in 
formity  to  the  laws  and  the  Constitution  of  the  State  of 
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diana;  and  for  the  prompt  payment  hereof,  both  principal 
and  interest,  the  full  faith  and  credit  of  and  resources  of  the 
said  school  city  are  hereby  irrevocably  pledged.  In  witness 
whereof  the  said  city  of  BlufEton  has  caused  theae  presents 
to  be  signed  by  its  mayor  and  city  clerk  under  its  corporate 
seal  hereto  attached,  and  also  to  be  countersigned  by  the  said 
school  trustees,  all  in  behalf  of  the  said  school  city  of  Bluff- 
ton,  this  first  day  of  April,  1890." 

These  allegations  show  that  the  school  trustees  and  the 
coimdl  carried  through  two  proceedings  at  the  same  time: 
one,  anthorizing  the  erection  of  the  building,  under  §449t 
R.  8.  1881,  §5978  Bums  1894,  and  §4491  Homer  1897, 
Acts  1879  S.  p.  86;  the  other,  authorizing  the  issue  of  bonda 
to  pay  for  the  construction,  tinder  §4488  K.  S.  1881,  §5975 
Bums  1894,  and  §4488  Homer  1897,  Acts  1873  p.  60.  In 
the  first,  there  is  no  question  but  that  the  council  was  acting 
in  behalf  of  and  as  an  agency  of  the  school  city.  In  the  sec- 
ond, it  is  unmistakable  that  the  coancil  intended  to  act  in  the 
same  capacity. 

If  it  were  conceded  that  the  act  of  1873  did  not  authorize 
the  ecfaool  city  to  issue  bonds,  and  did  authorize  the  civil  city 
to  assume  and  pay  the  debts  of  the  school  city  by  issuing  its 
own  bonds,  the  answer  can  not  be  held  bad  without  forcing 
the  civil  city  to  assume  what,  under  the  hypothesis,  it  had 
the  legal  right  to  assume  but  did  not  undertake  to  do.  If  the 
question  had  been  presented  to  the  common  council  that,  in- 
stead of  authorizing  the  school  city  to  issue  its  own  bonds,  the 
civil  city  WRB  assuming  the  school  city's  indebtedness  so  that 
the  water-works  bonds  which  it  was  about  to  issue  for  its  own 
benefit  would  be  roid,  the  common  council  might  have  acted 
otherwise,  and  the  school  city  might  have  given  its  promis- 
sory notes  to  the  contractors  or  money  lenders  instead  of 
petitioning  the  common  council  for  permission  to  issue  its  own 
bonds.  If  the  proceedings  of  the  common  council  had  shown 
that  the  civil  city  was  undertaking  to  assume  and  pay  the 
debts  of  the  school  city  and  make  them  its  own  it  is  pre- 
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Coostitiition  conferring  upon  Congresa  the  power  to  acquire  exclu- 
fiiTe  jurisdictioD  over  lands  purchased  hy  the  United  Stat«s  for 
certain  enumei^ted  purposes,  with  the  consent  of  the  State,  ex- 
pressed through  its  legislature,    pp.  307-310. 

SoLDiEKS'  HOMI.—Betrocettion  of  Juritdietion  by  United  States  to 
Stale  of  Indiana.— The  provision  of  the  act  of  Congress  of  Julf  7. 
IIS8  (Acts  Cong.  18ST,  1898,  p.  068),  retrooeding  to  the  Stat«  of 
Indiana  juTisdiction  over  certain  territory  purohtkaed  b^  the  United 
States  for  the  location  of  a  branch  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  is  not  nullified  by  the  proriso  "  that  noth' 
ing  herein  contained  shall  be  construed  to  impair  the  powers  and 
rights  heretofore  conferred  on  the  board  of  managers  of  the 
National  Home  for  Disabled  Volunteer  Soldiers  in  and  over  said 
places."    pp.  310,  311. 

'SLMtTnona.— Qualification  of  Votert.—Inmatei  of  Soldier^  Home.— 
The  qualification  of  the  inmates  and  officers  of  the  National  Bome 
for  Disabled  Volunteer  Soldiers  located  in  Orant  county,  Indiana, 
is  to  be  determined  bj  the  same  rules  applicable  to  other  citizens  of 
the  State  since  the  passage  of  the  act  of  Congress  restoring  the 
jnrisdiction  of  the  State  over  the  territory  occupied  hj  the  home. 
and  they  should  be  enumerated  as  other  citizens  of  the  township  in 
the  formation  of  election  precincts,  pp.  311-313. 
Appkal  Aim  EsBOB.—Jfoot  Question*.— The  Supreme  Court  will  not 
give  time  to  the  examination  of  moot  questions,  the  determination 
of  which  will  serve  no  useful  purpose,    p.  SIS. 

From  the  Grant  Circuit  Court.     Appeal  dismissed. 

John  A.  Kersey,  Chris.  C.  Gordon,  A.  Q.  Smith  and  C. 
A.  Korhly,  for  appellant. 

H.  J.  Pauhis,  0.  L.  Clint,  Steel  £  Badcliff,  W.  L.  Tay- 
lor, Attorney-General,  Merrill  Moorea  and  C.  C.  Hadley, 
for  appellee. 

Hadley,  J. — Tbia  is  a  proceeding  for  a  writ  of  mandaraus, 
under  the  proviaions  of  §1  of  the  act  concerning  elections, 
approved  March  6,  1689  (Acts  1889,  p.  157),  to  compel 
the  board  of  commiaeionei's  of  Grant  county  to  re-divide  into 
voting  precincts  certain  territory  in  Center  township,  and  to 
exclude  therefrom  certain  territory  alleged  to  be  without  the 
jurisdiction  of  the  State. 

The  petition  sets  forth  that,  bv  an  act  of  the  General  As- 
sembly approved  February   11,  1889   {Acts  1889,  p.   10), 
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jua  ceded  to  the  United  States  jurisdiction  of 
es  of  territory  situate  in  Grant  county,  upon 
>li5hed,  and  is  maintained  by  the  United 
of  the  National  Home  for  Disabled  Volun- 
itsining  about  2,000  inmates;  and  that  said 
rctending  to  act  under  §1  of  the  elections  act 
^tber  with  other  territory,  included  in  each 
recincts  of  Center  township  a  part  of  said 

part  of  the  inmates  resident  thereon;  that 
ere  within  the  exclusive  jurisdiction  of  the 
lat  the  inmates  of  said  home  were  not  ren- 
te of  Indiana  nor  voters  therein.  Prayer, 
;nt  be  compelled  "to  divide  into  voting  pre- 
l  as  nearly  as  practicable  200  voters,  and  in 
g  more  than  250  voters,  all  that  part  of  said 

which  is  within  said  six,  so  called,  voting 

exclude  from  aaid  voting  precincts,  so  to  be 
f  said  304  acre  tract  of  laud,  which  was  so 
ite  of  Indiana  to  the  United  States  as  afore- 
i  occupied  by  said  branch  Home  for  Disabled 
aa." 

:as  filed  in  the  Grant  Circuit  Court  May  30, 
e  same  day  an  alternative  writ  of  mandate 
from.  On  July  7,  1898,  Congress  passed 
it  approved  an  act  embracing  the  following 
e  jurisdiction  over  the  places  purchased  for 
be  branches  of  the  National  Home  for  Dis- 

Soldiers,  under  and  by  authority  of  an  act 
)roved  July  twenty-third,  eighteen  hundred 

in  Grant  county,  State  of  Indiana,  and  upon 
h  home  is  located,  and  by  authority  of  an  act 
iroved  June  fourth,  eighteen  hundred  and 

the  town  of  Danville,  in  the  county  of  Vei^ 
niinois',  and  upon  which  said  branch  is  now 
/  ceded  to  the  respective  states  in  which  said 
ated  and  relinquished  by  the  United  States; 
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and  the  United  States  shall  claim  or  exercise  no  jnrisdiction 
over  said  places  after  the  passage  of  this  act :  Provided,  That^ 
nothing  herein  contained  shall  be  constnied  to  impair  the 
powers  and  rights  heretofore  conferred  on  the  board  of  man- 
agers of  the  National  Home  for  Disabled  Volunteer  Soldiers 
in  and  over  said  places."  (Acts  of  Congress,  1897-98,  ^. 
668.) 

Tlie  State  accepted  from  the  National  Government  the 
retroceaBioD  of  the  territory  in  controversy  by  an  act  of  the 
General  Assembly  approved  February  7,  1899,  which  is  as 
follows:  "An  act  to  accept  jurisdiction  of  certain  lands  and 
territory  ceded  by  the  Congress  of  the  ITnited  States  of 
America  to  the  State  of  Indiana,  and  declaring  an  emergency. 
"Whereas,  On  the  7th  of  July,  1898,  the  Congress  of  the 
United  States  passed,  and  the  President  of  the  United  States, 
on  the  same  day  signed  and  approved  an  act  entitled  'an  act 
making  appropriations  to  supply  deficiencies  in  the  appro- 
priations for  the  fifical  year  ending  June  30,  1898,  and  for 
prior  years,  and  for  other  purposes',  wherein  and  whereby  it 
was  enacted,  among  other  things,  bv  tho  Senate  and  House 
of  Eepresentatives  of  the  United  States  of  America  in  Con- 
gress assembled,  that  jurisdiction  over  the  places  purchased 
for  the  location  of  the  branch  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers,  under  and  by  authority  of  an  act  of  ■ 
Congress,  approved  July  23,  1888,  in  Grant  county,  in  the 
State  of  Indiana-,  and  upon  which  said  branch  home  is  located, 
is  hereby  ceded  to  the  State  of  Indiana,  and  relinquished  by 
the  United  States;  therefore, 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  the  jurisdiction  in  and  over  certain 
lands  and  places  in  Grant  county,  in  the  State  of  Indiana, 
used  for  the  purposes  of  a  branch  home  of  the  National  Homo 
for  Disabled  Volunteer  Soldiers,  said  jurisdiction  having 
been  heretofore,  on  the  7th.  day  of  July,  1898,  ceded  by  the 
Congress  of  the  United  States  of  America,  to  said  State  of 
Vol.  1 
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and  the  same  is  hereby  received  and  accepted 
<  of  Indiana. 

!.  Whereas,  an  emergency  exists  for  the  im- 
ng  effect  of  this  act,  the  same  shall  be  in  force 
im  and  after  its  passage."  (Acta  1899,  p.  23.) 
noves  to  dismiss  the  appeal  upon  the  ground  that, 
nmencement  of  the  action,  a  state  of  facts  has 
the  retrocession  of  jurisdiction  by  Congress  and 
ice  thereof  by  the  State,  that  removes  all  real 
and  leaves  the  question  involved  a  mere  abstrscC 
bat  can  not  now  be  carried  out  or  made  effective 
nent  that  may  be  rendered, 
luty  of  the  commissioners,  under  the  act  of  1887, 
iter  township  into  election  precincts  as  required 

to  include  all  the  territory  within  the  limits  of 

that  was  subject  to  the  jurisdiction  of  the  State, 
ould  accomplish  the  division — that  is,  the  partic- 
ies  of  the  several  precincts,  was  n  matter  of  dis- 
iudgment  that  can  not  be  questioned  so  long  as 
8  of  the  law  are  observed.  It  was  their  duty  to 
ule  residents,  over  the  age  of  twenty-one  years, 
in  them  to  the  precincts  in  conformity  to  the 
ey  should  enumerate  men;  but  not  determine 
:ion  of  electors.  And  if  it  is  a  fact  that  the  304 
1  commencement  of  this  suit,  were  without  the 
of  the  State,  but  erroneously  included  within 
ion  precincts,  and  that,  since  the  commencement 
a,  they  have  been  brought  within  that  jnrisdic- 
:  impairing  the  integrity  of  the  precinct  lines  or 
fie  due  and  lawful  number  of  male  residents 
■  the  age  of  twenty-one  years,  what  remains  now 
nissioners  to  do?     If  the  precincts  as  now  estab- 

conformity  to  law,  that  is  the  end  of  it.  The 
)t  command  the  doing  of  a  thing  that  is  already 

it  is  not  pretended  but  the  precinct  lines,  and 
nt  of  electors,  are  according  to  law  if  the  terri- 
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toiy  in  question  is  within  the  jurisdiction  of  the  State,  and 
the  male  residents  therein  are  qualified  voters. 

The  whole  inquiry  then  comes  to  this:  Does  the  State  now 
have  jurisdiction  over  the  territory,  and  are  the  bona  fide 
residents  therein  for  six  months  legal  voters  in  the  precincts, 
from  anything  that  has  transpired  since  the  commencement 
of  this  suit? 

Appellants  insist  that  the  congressional  act  of  July  7, 
1S98,  known  as  the  retrocession  act,  is  void  for  being  viola- 
tive of  article  1,  section  8  of  the  Federal  Constitution,  which 
reads  as  follows:  "The  Congress  shall  have  power  *  *  * 
to  exercise  exclusive  legislation,  in  all  cbspb  whatsoever,  over 
sueh  district  (not  exceeding  ten  miles  square)  as  may, 
by  cession  of  particular  states,  and  the  acceptance  of 
Congress,  become  the  seat  of  government  of  the  United 
States;  and  to  exercise  like  authority  over  all  places  pur- 
chased by  the  consent  of  the  legislature  of  the  state  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines,  ar- 
senals, dock-yards,  and  other  needful  buildings;  and  to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof." 

The  contention  is  that  while  the  Constitution  confers  upon 
Congress  the  power  to  acquire,  within  the  states,  exclusive 
jurisdiction  over  places  for  "needful  buildings,"  it  does  not 
delegate  to  it  the  power  to  cede  jurisdiction,  when  once  ac- 
quired, to  any  other  power  or  sovereignty,  and  that,  when  the 
United  States  once  acquires  jurisdiction  over  such  a  place, 
it  bec6mes  concurrent  with  the  use  to  which  it  is  put,  and  re- 
mains under  the  exclusive  jurisdiction  of  the  National  Gov- 
ernment until  the  use  thereof  is  abandoned. 

The  proposition  is  too  broadly  stated.  The  rule,  as  af- 
firmed by  the  highest  judicial  decision,  is  to  the  effect  that 
when  the  J^ational  Government,  in  the  exercise  of  the  powers 
granted  by  the  above  constitiitional  provision,  acquires  land 
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225;  Uniied  States  v.  Ames,  1  Woodb.  &  Minot  76;  Renner 
V.  Bennett,  21  Ohio  St.  431,  446. 

If  then,^e  United  States  can  and  does  hold  and  use  land 
purchased  for  "aeedful -buildings,"  sometimes  with  and  some- 
times without  having  jurisdiction  over  tlie  place,  it  followB 
that  use  and  jurisdiction  are  not  necessarily  concurrent  and 
iiueparable.  To  hold  that  they  must  inseparably  coexist 
would  he  to  hold  that  the  Xational  Government  may  se- 
quester the  sovereignty  of  a  state — for  sovereignty  means  gen- 
eral jurisdiction, — and  no  court  has  gone  so  far  as  to  hold 
that  Congress  may  seize  and  condemn  the  jurisdiction  or 
sovereignty  of  a  state,  although  it  may  undoubtedly  condemn 
and  take  property,  both  real  and  personal.  So,  then,  in  ac- 
quiring places  for  needful  buildings,  jurisdiction  over  the 
place  becomes  B  matter  of  treaty  and  may  follow  or  be  with- 
held from  the  grant  as  the  state  making  the  grant  may  elect; 
and  the  sequence  from  this  is  that  jurisdiction  is  non-essential 
to  the  purpose  authorized  by  the  last  clause  of  section  %  of 
article  1,  now  under  consideration.  Neither  does  this  section, 
■  either  expressly  or  by  implication,  exclude  the  power  of  Con- 
gress to  retrocede  the  unnecessary  jurisdiction  it  has  power 
to  accept. 

And  the  power  of  Congress  to  receive  jurisdiction,  not  re- 
quired by  the  government  purpose,  necessarily  involves  the 
power  to  transfer  it.  That  Congress  has  constitutional  sanc- 
tion to  retrocede  to  the  states  jurisdiction  over  such  places,  has 
been  often  judicially  declared:  McLaughlin  v.  Bank  of 
Potomac,  1  Grat.  68;  FoUy  v.  Shriver,  81  Va.  568;  Fort 
LcavenivoHh  R.  Co.  v.  Loue,  114  0.  S.  525,  5  Sup.  Ct. 
995 ;  CUy  v.  Slaie,  4  Kan.  49 ;  Crook  v.  Old  Point,  etc.,  Co., 
54  Fed.  604;  People  v.  Godfrey,  17  Johns.  225;  2  Story 
on  Const  {5th  ed.),  §1328;  Renner  v.  Bennett,  21  Ohio  St. 
431.  We  concur  in  this  view  of  the  law  and  hold  that  Con- 
gress had  constitutional  authority  to  recede  to  the  State  the 
territory  in  question. 
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igere  relate  aad  are  limited  to  the  "carrying  on  of  the  busi- 
nesB  and  goTernment  of  the  institution." 

Will  it  be  contended  that,  under  the  "rights  and  powers" 
granted  the  board  of  managers,  it  can  tiiy  and  punieh  a 
rtranger  for  trespass,  or  define  and  punish  crimes  and  misde- 
meanors, or  provide  and  enforce  a  school  system  within  the 
territory,  or  render  valid  civil  judgments?  A  mere  state' 
ment  of  the  question  exposes  its  absurdity;  and  if  such  rights 
and  powers  were  not  conferred  upon  the  board  of  managers 
by  the  law  of  its  creation,  then  they  were  relinquished  to  the 
State  by  the  retrocession  act  of  July  7th.  This  is  clear;  so  we 
perceive  no  ground  for  the  contention  that  the  proviso  re- 
served jurisdiction  to  the  United  States. 

Bnt  it  is  claimed  that  the  appellee  violated  the  election  act 
of  1897,  by  enumerating  the  inmates  of  the  home  as  electors, 
in  making  the  apportionment  of  election  precincts.  In  rul- 
ing upon  this  motion  it  is  immaterial  whether  they  were  or  ■ 
were  not  legal  voters  in  the  precincts  when  this  action  was 
brought.  The  question  we  are  here  called  upon  to  deter- 
mine is:  Are  they  now,  by  virtue  of  the  subsequent  retro- 
cession of  state  jurisdiction,  over  the  territory  upon  which 
the  institution  rests,  legal  voters,  if  possessed  of  the  neces- 
sary age  and  residence  qualifications? 

"Every  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years  and  upward,  who  shall  have  resided  within 
the  State  during  the  six  months,  and  in  the  township  sixty 
daya,  and  in  the  ward  or  precinct  thirty  days,  immediately 
preceding  the  election"  Is  a  qualified  voter  in  this  State.  Art. 
2,  §2,  Constitution,  We  know  of  no  law  in  this  State  that 
denies  the  right  of  suffrage  to  poor  persons,  or  to  those  who 
are  maintained  at  public  expense. 

Appellant  argues,  through  pages  of  brief,  that  the  inmates 
of  the  home,  being  indigent  ex-soldiers  collected  from  all 
parte  of  the  country,  and  being  maintained  at  an  eleeroosy- 
nary  institution  at  public  expense,  can  neither  gain  nor  lose  a 
residence  by  sojourning  at  the  home,  within  the  meaning  of 
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525  J  Le  afoyne  v.  FartiW/,  Smith  Digest  K.  Cases,  406.  AYe 
io  Dot  hold  that  all  inmates  and  officers  of  the  home  are 
Itgal  votei^  or  that  anj  one  of  them  is,  but  we  do  hold  that 
their  qualification  as  electors  is  to  be  determined  by  the  same 
rales  applicable  to  other  citizens  of  the  State,  and  that' they 
*fe  not  to  be  discredited,  nor  their  right  to  vote  impaired, 
"y  tlie  fact  that  thej  are  being  supported  at  public  expense; 
md.  that  since  the  congressional  act  of  July  7,  1898,  they 
sooiald  be  enumerated  as  other  citizens  of  Center  township  in 
*lie  formation  of  election  precincts. 

^'"e  conclude,  therefore,  that  the  act  of  Congress  of  July 
's  1898,  restoring  the  juriadiction  of  the  State  over  the  304 
acres  of  territory  in  question  and  fully  relinquishing  all  juris- 
diction of  the  United  States  over  the  place,  subsequent  to  the 
<^tnmencement  of  this  suit,  has  removed  the  question  in- 
volved in  this  appeal  from  actual  controversy,  and  created  a 
state  of  facts  that  will  preclude  the  carrying  into  effect  of  any 
judgiment  that  may  be  rendered  upon  appellant's  petition. 

"We  can  not,  under  the  law  as  well  settled,  give  time  to  the 
examination  of  moot  questions,  the  determination  of  which 
^^^1  Berve  no  useful  purpose.  Manlove  v.  State,  ante,  80; 
Staztfferv.  Salimonte,  etc.,  Co.,  147  Ind.  71;  Wallace  v.  City 
c/  -Truiianapolis,  40  Ind.  287,  289;  Mills  v.  Oreen,  159  D". 
S.  651, 16  Sup.  Ct  132;  Gloucester  City  v.  Oreene,  45  N.  J. 
Eq-  T47,  754,  18  AtL  81;  People  v.  Troy,  82  N.  T.  575; 
Matter  of  Manning,  139  N.  Y.  446,  448,  34  K  E.  931; 
CantwtU  V.  Waiiams,  35  S.  C.  602,  14  S.  E.  549;  State  v. 
'^'^ff goner,  88  Tenn.  290,  12  S.  W.  721;  Foster  v.  Smith,, 
115  Oal.  eil,  47  Pac.  591. 
A-ppeal  diamissed. 
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The  motion  of  appdlees  Boot,  Burode,  Brady,  and  Kim- 
mel  to  dismiBB  the  appeal  is  therefore  stietained,  and  the  ap- 
peal is  diBOUBsed. 


IUtkss  v.  Ths  Eoeoho  Laddbb  asd  Fubnituke 

CoMPAirr  Err' AL.  i 

[No.  18.fl7l).  Fflad  October  34,  18M.] 
H^in.MMi  KaaotL—Ovemtling  £>m«rreT-  to  Atuwtr.—Praetiee.—'Tbe 
OTerraling  of  a  demurrer  to  &  pcngrftph  of  answer,  though  emme- 
oiH,  li  harmleaa,  wh^  the  matten  pleaded  we  Bdmiasible  under  a 
general  denial  in  another  paragrajA.  pp.  316,  317. 
lAEKR.—Work  and  Labor.— StaMe  Conctruecf.— The  peraonsto  whom 
labor  liens  are  secured  bj  the  provisions  of  gg5206o,  5298  Homer 
1897  are  mechauica  and  others  who  perform  mannai  labor  about 
an7  shop.  A  general  manager  of  the  shop  does  not  oome  within 
the  statute,    p.  317. 

From  the  Howard  Superior  Court.     Affirmed. 

Lex  J.  Kirkpairick,  J.  F.  Moiriaon  and  T.  C.  McBey- 
nolds,  for  appellant. 

J.  C.  Blaclelidge,  C.  C.  Shirley  and  Conrad  Wolf,  for 
appelleea. 

Dowuno,  J. — Action  on  a  claim  against  the  Kokomo 
Ladder  and  Furniture  Company,  an  insolvent  manufactur- 
ing corporation,  for  work  and  labor  alleged  to  have  been  per- 
formed by  appellant  for  said  company,  and  to  enforce  a 
ptatnt-ory  lien  and  preference  to  satisfy  such  claim.  The 
Citizens  Kational  Bank,  and  one  Benjamin  I.  Barter,  were 
made  defendants  to  answer  as  to  their  intereBls  in  the  prop- 
erty of  the  corporation.  Pending  the  suit,  the  corporation 
made  an  assignment  for  the  benefit  of  its  creditors,  and 
Brnner,  the  tnwtee,  was  thereupon  joined  as  a  defendant. 
Appellant  asserted  a  lien  on  all  the  property,  real  and  per- 
BOnal,  of  the  company,  and  the  right  to  have  the  sum  due 
him  paid  as  a  preferred  claim  by  virtue  of  the  provisions  of 
§§7058  and  7256,  Bums  1894,  §§5206c  and  5293  Homer 
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escb  of  the  pleadings  to  which  the  demurrers  were  addressed 
were  admissible  under  the  general  denial,  which  was  tiled" 
hy  each  of  the  parties,  to  the  answer,  and  reply  of  the  other. 
Neither  the  third  paragraph  of  the  joint  answer,  nor  the 
second  paragraph  of  the  reply  to  the  third  paragraph  of  the 
joint  answer  was  necessary,  and  each  of  these  pleadings 
amoDnted  only  to  an  argumentative  denial.  The  complaint 
charged  that  the  appellant  performed  the  services  described. 
as  a  common  laborer,  and  that  the  siim  demanded  was  due 
to  him  as  wages  for  such  labor.  This  was  denied  by  the  first 
paragraph  of  the  joint  answer,  and  thereby  a  complete  issue 
was  formed.  The  rulings  complained  of,  even  if  incorrect, 
were  harmless. 

The  fourth  error  assigned  is  upon  the  denial  of  the  motion 
for  a  new  trial,  and  it  is  insisted  that  the  finding  of  the  court 
is  not  sustained  by  sufficient  evidence  and  is  contrary  to  law. 
The  view  urged  upon  us  is  that  the  evidence,  without  con- 
tradiction, establishes  the  fact  that  the  sum  due  appellant 
was  for  wages  earned  by  him  as  a  common  laborer,  and  in 
no  other  capacity. 

The  principal  issue  of  fact  in  the  case  was  whether  the 
appellant  was  employed  and  acted  as  a  mechanic  and  laborer, 
or  «s  general  manager.  The  court  fonnd  that  he  was  not  a 
laborer.  There  was  evidence  which  authorized  the  conclu- 
sion that  he  was  the  general  manager.  If  he  was  the  general 
ntanager,  and  not  a  mechanic  or  laborer,  then  tiie  finding 
that  he  had  no  lien  and  was  not  entitled  to  preference  over 
certain  other  classes  of  creditors,  was  not  erroneous.  The 
persons  to  whom  such  liens  and  preferences  are  secured,  by 
the  provisions  of  §§7058  and  7255  Bums  1894,  §§5206c 
and  5293  Homer  1897,  are  mechanics  and  laborers  em- 
ployed about  any  shop,  etc.,  who  perform  manual  and  me- 
chanical labor.  A  general  manager  is  not  included  either 
in  the  letter  or  spirit  of  thepc  enactments.  In  speaking  of  the 
kind  of  services  which  entitled  the  laborer  to  the  benefit  of  a 
Bimilar  statute,  it  is  said  in  Wakefield  v.  Fargo,  90  N.  T.  213, 
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"That  he  who  perfoi-ms  them  must  be  of  a  claas  whose 
members  usually  look  to  the  reward  of  a  day's  labor,  or  serr- 
ice,  for  immediate  or  present  mippOTt,  from  whom  the 
company  does  uot  expect  credit,  and  to  whom  its  future 
ability  to  pay  is  of  no  consequence." 

In  Fendergast  v.  Yandes,  124  Ind.  159,  8  L.  R.  A.  849, 
which  is  much  relied  upon  by  appellants,  the  court  say: 
'TVbile  the  appellant  in  this  case  was  called  superintendent, 
it  is  shown  that  he  was  not  an  officer  of  the  company,  nor  was 
he  general  manager  or  a  general  agent."  The  necessary 
inference  from  this  statement  is,  that  if  the  appellant  in  that 
case  had  been  shown  to  be  a  general  manager,  or  even  a 
general  agent,  he  would  not  have  been  within  the  protection 
of  the  statutes  securing  preferences  to  laborers. 

In  our  opinion,  the  finding  of  the  court  is  sustained  by  the 
evidence,  and  the  motion  for  a  new  trial  was  properly  ovet^ 
ruled. 

The  judgment  conforms  to  the  finding,  and  the  motion  to 
modify  it  was  without  foundation.  The  motion  in  arrest  is 
not  discussed  by  appellant,  and  requires  no  notice  from  u^ 

Judgment  affirmed. 


The  State  v.  Duncan. 

[No.  19,0».  Filed  October  34,  1899] 
Canmf  Ai.  L&w.  —  BrOxry.  —  Qravd-Road  Engineer.  —  Qffleer  De 
Facto. — ZndietiMnt. — A  gravel-road  engineer  appointed,  under  the 
provision  of  the  act  of  1885  (Acta  1895,  p.  143),  is  an  officer  de  facto. 
althonghhewasnot  areaidentof  the  oonntf  when  appointed,  and  in 
a  prosecution  for  bribery  he  will  not  be  permitted  to  raise  the  ques- 
tion aa  to  whether  or  not  he  was  an  officer  dejure. 

From  the  Lawrence  Circuit  Court.     Reversed. 

James  A.  Zaring,  W.  L.  Taylor,  Attorney-General,  and 
Merrill  Moores,  for  State. 

Matson  &  Giles,  Edwards  £  Edwards  and  Sottell  A 
Lawler,  for  appellee. 


MAT  TERM,  1899— Vol.  163. 


State  v.Vancma. 


Bakkb,  J. — ^Tbe  indictment  charges  in  substance  that 
appellee  on  October  15,  1897,  was  a  person  holding  an  office 
of  trust  and  profit  onder  the  lavs  of  this  State,  namelj,  en- 
poeer  of  gravel  roads  in  Lawrence  countj,  and  was  duly 
appointed  and  acting  as  such  officer;  that  a  certain  pTiblic 
road  was  being  graveled  under  contract  dnl;  let  b;  the  board 
of  comnuBeioners;  that  appellee  had  supervision  of  the  im- 
provement and  it  was  faia  duty  to  see  that  the  work  conformed 
to  the  plans  and  specifications;  that  he  solicited  from  the  con- 
tractor a  bribe  to  influence  him  to  nuke  an  untruthful  esti- 
mate, etc.     Motion  to  quash  was  sustuned,  and  the  State 


The  prosecution  is  under  §3009  R.  8.  1881  and  Hmner 
1897,  §3096  Bums  1894.     The  part  applicable  to  this  in- 
dictment reads:       "And  whoever,  being  a  *  *  *  person 
holding  an  office  of  trust  or  profit  under  the  laws  of  this 
State,  *  •  •  solicits  or  accepts"  etc.     Appellee  claims  that 
the  leg^atare  did  not  lawfully  create  the  office  of  gravel- 
road  engineer,  and  that  appellee  is  not  shown  to  be  a  person 
who  could  lawfully  fill  the  office  if  it  were  validly  created. 
The  legislature,  in  providing  for  the  improvement  of  pub- 
lic hiRhways  by  the  boards  of  county  commissioners,  directed 
that  "it  shall  be  the  duty  of  such  board  of  commiBeioners  to 
appoint  a  surveyor  or  engineer,  or  both  if  necessary,  of  such 
county,  if  such  there  be  in  said  county;  if  not,  any  that  can 
be  procured  elsewhere  in  the  State".     §6924  Bums  1894, 
^6024    Bums    Supp.,    §r>114ccc    Iloraer    1897.     Article 
6,  §2,  of  the  Constitution  provides  for  certain  county  offi- 
cers.    Article  6,  §3,  reads:     "Such  other  county  and  town- 
<^ip  officers  as  may  be  necessary  shall  be  elected  or  ap- 
pointed in  such  manner  as  may  be  prescribed  by  law."    Ar- 
ticle 6,  §4 :     "^o  person  shall  be  elected  or  appointed  as  a 
county  officer  who  shall  not  be  an  elector  of  the  county;  nor 
any  one  who  shall  not  have  been  an  inhabitant  thereof  dur- 
ing one  year  next  prceedinfj  his  appointment".     Article  6, 
§6:     "All  county,-  township  and  town  officers  shall  reside 
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bheir  respeelive  counties,  townships  and  towns."  For 
poses  of  this  case,  it  may  be  taken  as  true  that  appellee 
B  resident  of  Lawrence  county,  was  not  an  elector 
when  he  was  appointed,  and  had  not  been  an  inhabit- 
reof  during  the  year  next  preceding  his  appointment. 
!r  the  Constitution,  the  legislature  had  ample  autbor- 
Teate  the  office  in  question.  The  legislature  passed 
indertaking  to  create  the  office.  The  board  of  com- 
ers of  Lawrence  county,  professing  to  act  under  that 
pointed  appellee.  And  appellee  accepted,  qualified, 
ed  under  that  appointment.  Appellee  was  therefore 
er  de  facto.  State  v.  Carroll,  38  Conn.  449;  Leach 
>le,  ex  rel,  122  111.  420,  12  N.  E.  726;  Case  v.  Slate, 
1;  Smurr  v.  State,  105  Ind,  125;  State  v.  Gardner, 

0  St  24,  42  N.  E.  999,  31  L.  R.  A.  660;  Florex  v. 
11  Tex.  App.  102;  VanlTeet's  Col.  Att.,  §§37-41. 

g  an  officer  de  facto,  appellee  will  not  be  pennitted 
the  question  as  to  whether  or  not  he  was  an  officer 
,  Bribery  is  an  offense  against  public  justice.  The 
of  it  is  the  prostitution  of  a  public  trust,  the  betrayal 
lie  interests,  the  dobauchment  of  the  public  con- 
If  one  admits  the  doing  of  the  things  that  produce 
tsults,  shall  he  escape  by  saying  that  be  had  no  right 
It  all?  It  would  seem  passing  strange  if  the  conse- 
i  of  one  breach  of  the  law  might  be  evaded  by  show- 
)ther.  If  the  appointment  of  appellee  violated  the 
ation,  his  acceptance  did  also. 
Bbhop's  Crim.  Law,  §464,  the  author  says:     "One 

1  for  malfeasance  in  office,  can  not  object  that  he  does 
I  the  office  de  jure;  bis  acting  in  it  estops  him  to  deny 
t  thereto". 

*ex  V.  Barrett,  6  Carr.  &  P.  124,  the  conviction  of 
int  for  embezzlement  as  "a  person  employed  in  the 
ervice  of  his  majesty"  was  upheld  on  proof  only  tbat 
been  acting  publicly  as  a  letter-carrier. 
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In  People  v.  Bunker,  70  Cal.  212,  11  Pac.  703,  Bunker 
unsncceesfully  sought  to  liold  fees,  paid  him  while  elaiming 
to  act  as  an  officer,  on  the  ground  that  the  statute  aiithoriidDg 
their  collection  was  onoonirtitutional. 

In  Creighton  v.  Piper,  14  Ind.  182,  an  action  by  town- 
ship trustees,  on  the  relation  of  Farraa  as  road  superrisor, 
VS8  brought  against  Piper  for  obstructing  a  public  highway. 
Before  the  action  was  commenced  bj  Farras,  he  had  ac- 
cepted another  public  office  in  the  county,  jtnd  had  thereby 
vacated  the  office  of  anperrisor  of  roads.  On  these  facts, 
Piper's  motion  to  dismiss  the  action  was  sustained  by  the 
trial  court.  In  reversing  the  case,  the  court  said:  "The  re- 
snlt  seems  to  be  that,  though  the  officer  may  be  a  party  t  > 
the  record,  still  if  the  Huit  concern  the  public,  his  title  to  the 
office  (he  being  in  the  exercise  of  its  duties)  can  not  be  ques- 
tioned, unless  in  a  direct  proceeding  having  for  its  object  the 
contestation  of  his  right  to  hold  the  office.  *  *  *  Far- 
ras evidently  had  no  personal  interest  Acting  as  super- 
visor, he  was  not  even  liable  for  costs.  The  suit,  having  for 
its  object  the  recovery  of  a  penalty  imposed  by  a  public 
statute,  plainly  concerned  the  public,  ivho  alone  were  in- 
terested. He  must,  therefore,  so  far  as  he  acted  in  bringing^ 
this  suit,  be  held  a  superviaor  de  facto.  It  follows  that  n 
recovery,  tn  this  instance,  can  not  be  legally  resisted  on  the 
ground  that  his  title  to  the  office  is  defective." 

Siaie  v.  Stone,  40  la.  647.  The  judgment  of  acquittal 
was  reversed  because  the  court  refused  to  charge  the  jury 
that,  if  they  believed  th&t  the  defendant  was  acting  county 
treasurer  and  while  such  took  the  moneys  as  charged,  they 
should  find  him  guilty.  • 

State  V.  Cansler,  75  N.  C.  443.  Cansler  was  indicted  for 
takinfr  extortionate  fees  as  justice  of  the  peace.  The  fact 
that  he  was  only  justice  de  facto  was  held  to  be  nnarailing  as 


Vol.  153—81 


J2  SUPREME  COURT  OF  INDIANA, 

Smith  V.  Barber. 

Id  State  v.  Long,  76  N.  C.  254,  a  de  facto  road  overseer 
BB  held  liable  for  failure  to  keep  a  public  highway  in 
pair. 

Stnte  V.  Gardner,  54  Ohio  St.  24.  Gardner  was  indicted 
r  offering  a  bribe  to  Joseph  Hugill,  "a  city  commissioner 

the  city  of  Akron".  Gardner  demurred  to  the  indict- 
ent  on  the  ground  that  the  act  creating  the  office,  the 
itiea  of  which  were  being  performed  by  Hugill,  was  uneon- 
Itutional  and  void.  It  was  held  that  Gardner  could  not 
■ail  himself  of  the  fact  that  the  man  he  tried  to  bribe  was 
>t  an  officer  de  jure;  and  the  judgment,  sustaining  the 
unurrer,  was  reversed. 

In  State  v.  Maberry,  3  Strobh.  144,  a  de  facto  constable 
13  punished  for  permitting  a  prisoner  to  escape. 
In  Florez  v.  State,  11  Tex.  App.  102,'Florez  was  sent  to 
e  penitentiary  for  offering  to  bribe  one  Lyell  who  was  a 
puty  sheriff  de  facto. 

Judgment  reversed,  with  directions  to  overrule  the  mo- 
rn to  quash  the  indictment. 


Smith  bt  al.  v.  Barber. 

40.16,806.  Filad  June.e,  189B.  Bebeariag  denied  Oct  3t,  18».l 
uoncB.— BimnicH  Envr.—Spwial  fYndtny.— Where  the  facta  ia  k 
special  ending  rest  upon  a  good  paragraph,  it  is  harmleas  error  to 
DTermla  demuireiB  to  bad  paragraphs  of  the  sBine  pleading,  p.  3S7. 
3JS&.— Conditional  Sale.— Election  of  Remedie*  by  SeHw.  — "Where 
machinery  wvs  delivered  and  conBtruoted  into  a  manafBcturing 
plant  upon  the  purchaser's  premises,  under  a  contract  of  sale  in  which 
it  was  stipulated  that  the  title  to  the  property  should  remain  in  the 
seller  nndlfullj'  paid  for,  upon  the  failure  of  the  buyer  to  pay  the 
pnichaae  prica  the  seller  may  retake  the  property,  or  treat  the  sale 
u  absolute  and  sue  for  the  purchase  price,  p.  St8. 
ta.— Conditional  Sale.— Election  of  Remedie*  by  SeQer.— When 
iroperty  is  aold  under  a  contract  of  conditional  sale,  suit  by  the 
teller  for  the  purchase  price  thereof  is  evidence  of  the  eeller'e  election 
M  treat  the  sale  as  absolute,    p.  St9. 

■MX—Conditional  Sale.—  Delivery.—  Waiver  of  Right  to  Betake 
Pt«per(v.— Where  machinery  was  constructed  into  a  mannfactur- 
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ing  plant  upon  the  purchaaer'a  premieea,  under  &  (xmtnct  of  aala 
conditioned  that  the  title  to  the  propertjr  ahoold  remain  in  the  aeller 
until  f  all7  paid  for,  it  i»  not  necoeoary  for  the  seller  to  make  a  formal 
act  of  delivery,  or  waiverof  his  right  to  reclaim  the  property,  before 
bringinK  auit  for  the  porohaae  prioe.    p.  329. 
SAlis.^Conditional  SaU.—Elt<Aion  of  Bemedtu.--DeKMrv.— When 
machinery    was    oonateaoted    into   a  mannfacturing    plant  im- 
der  a  contract  of  sale  conditioned  that  the  title  to  (he  property 
Bbonld  remain  in  the  seller  until  paid  for.  it  waa  not  neceeaary  in  • 
order  to  oonstitate  adelivery  that  the  purchaser  accept  the  property 
after  the  seller  had  signified  the  waiver  of  his  right  to  hold  the  title 
tothe  property  as  security  for  the  purchase  price,    p.  319. 
Saxk.  — CondiJvonai  Sale.  —  letting   Machinery.—Watver.—yfhen 
machinery  was  placed  in  a  manufacturing  plant  under  a  contract  of 
sale  that  the  seller  was  to  make  a  Ave  days'  test  of  the  plant,  the 
obetmotion  of  the  performance  of  the  test  by  the  purchaser  amounts 
to  a  waiver  of  the  test.    p.  3?9. 
SiJtx.— Conditional  Sale.— Election  of  Remedie*  by  Seller.— .abandon - 
ment  of  Lien. — Where  the  seller  elects  to  treat  a  conditional  sale  a)> 
abeolnte  and  sues  for  the  purchase  price,  he  thereby  renounces  his 
equitable  lien.    p.  330. 
AiTAOHMXiiT.  — Beturn  of  Property. — A  ocmclusion  of  law  that  defend- 
ant was  entitled  to  have  the  attached  property  returned  to  him  was 
proper,  where  the  finding  of  the  court  upon  the  Issues  joined  waa 
that  there  was  nothing  due  the  attaching  plaintiffs,    p.  331. 
Practicx. — Venire  De  Novo. — Speeial  Finding. — Amotionforatwnfre 

de  novo  will  not  lie  for  failure  to  find  upon  all  the  issues,    p.  331. 
SAjni.— Fen»re  De  Novo.—Speoial  Finding.—A.  motion  for  a  venire  de 
novo  will  not  be  granted  because  mere  matters  of  evidenoe  and  con- 
clusions are  stated  in  the  special  finding,  if  enough  ultimate  facts 
are  found  to  support  a  judgment,    p.  331. 
Saju. — Venire  De  yovo. — Speeial  Finding. — A  venire  de  novo  will  not 
be  granted  where  the  amount  of  damages  is  so  fully  stated  that  the 
amount  of  recovery  may  be  determined  by  a  mathematical  cslou- 
lation.    p.  331. 
Spboiai.  Tjsdwo. — Sufficiency. — Conditional  Sale. — A  special  finding 
in  an  action  on  a  written  oontraot  of  sale,  which  shows  the  execu- 
tion of  the  written  contract,  the  full  performance  of  all  the  condi- 
tions of  the  oontraot  by  the  neller,  except  where  prevented  by  the 
purchaser,  that  the  purchaser  had  possession  of  the  property  before 
stiit  was  brought  and  refused  to  pay  the  purchase  price,  is  sufficient 
to  support  a  judgment  for  the  amount  found  to  be  due  the  seller. 
pp.  331,  33t. 
Bamx.— Practice.— A  motion  to  make  a  special  finding  mora  ^Mcific 
is  improper.    Hie  motion  should  be  made  for  a  new  trial,    p.  331. 
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New  Trial. — Exeeaeive  Damage*.—  Contraets. — BxoeatiTe  dcmagee 
OOD  only  arise  in  aotiona  ex  delicto,  and  a  motion  for  a  new  brial  od 
ttocount  of  exoessive  damages  in  an  action  on  oontraot  piesenta  no 
quefltioii.    p.  SSt. 

EvmsKCB. — Antecedent  Statemeatt.—Contraett. — Anteoedeot  state- 
meats  will  not  be  reoetved  in  evidence  to  impeach  the  terms  of  a 
writt«n  oontiact    pp.  SSi,  33S. 

Sahb.— Prineipai  and  Agent.  — Statement*  Made  bff  WnrkmtM.  —  State- 
ments made  bj  workmen  as  to  the  merits  of  machinery  which  was 
being  placed  by  them  in  a  manufacturing  plant  for  the  seller  are  not 
binding  upon  the  seller,    p.  333. 

Appeal  aud  'Rsa.aR.— Evidence.— Speeiai  fViuftn^.— Where  the  evi- 
.dence  is  in  oonfiict  upon  all  material  points,  the  Supreme  Court  wiU 
not  weigh  it  for  the  purpose  of  asoertaining  the  sufScienoy  thereof 
to  support  the  special  findings,    p.  3SS. 

From  the  Boone  Circuit  Court.  Affirmed  in  part  and  n- 
veraed  in  part. 

Ira  M.  Sharp,  S.  M.  Ralston,  Michael  Keefe,  B.  K. 
Elliott  and  W.  F.  EUioU,  for  appellants. 

B.  S.  Biggins,  P.  H.  Putch,  E.  A.  Doolittle  and  Jf.  A. 
Dutch,  for  appellee. 

Hadlet,  J. — By  a  written  contract,  appellee  agreed  to 
furnisli  and  set  up  in  good  working  order,  for  appellants,  a 
plant  for  the  manufacture  of  ice,  of  the  capacity  of  three 
tons  daily,  the  power  required  to  operate  it  not  to  exceed 
five  horse.  Appi^ilants  agreed  to  furnish  the  huildings, 
necessary  foundations,  woodbrine  and  outside  tanks,  power 
and  water,  shaftings,  hangers  and  pulleys  necessary  to  trana- 
niit  power  to  the  compressor,  and,  during  the  teat  trial  of  the 
machinery,  the  power,  oil,  light,  water,  other  incidentals, 
and  necessary  assistance.  After  it  was  started,  appellee  was 
to  furnish  an  engineer  to  have  charge  of  the  operation  of 
the  machine  for  five  days,  during  which  time  if  it  produced 
the  stipulated  amount  of  ice,  and  in  other  respects  met  the 
requirements  of  the  contract,  at  the  end  of  said  period  the 
plant  was  to  be  accepted  by  appellants  and  the  full  purchase 
price,  $1,100,  paid  in  cash.  It  was  further  stipulated  that 
"all  property  rights  in  the  plant  are  to  remain  in  ua  [ap- 
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peliee]  until  it  is  paid  for,"  During  the  progress  of  the  con- 
stnictioD,  appellee  fumislied  divers  articles  not  embraced  in 
the  contract. 

The  suit  was  begun  by  appellants  to  recover  damages  for 
the  breach  of  the  contract,  and,  as  ancillary,  plaintifia  caused 
a  writ  of  attachment  to  be  sued  out  and  levied  upon  certain 
peTEOnal  property,  alleged  to  be  owned  by  the  defendant. 
The  complaint  was  in  four  paragraphs.  The  first  paragraph 
alleged  the  execution  of  the  contract  and  the  failure  of  the 
defendant  to  deliver  the  property  in  accordance  with  the 
etipulations  thereof,  and  that  the  market  price  or  value  of 
said  machine  at  the  time  and  place  of  its  delivery  as  con- 
templated by  the  contract,  was  $2,600,  and  the  plaintiffs 
demanded  judgment  for  $1,500  damages  sustained  by  them 
by  reason  of  the  non-delivery  of  the  machine. 

The  second  paragraph  was  upon  an  account  for  work  and 
labor,  a  bill  of  particulars  of  which  was  filed  therewith. 

The  third  paragraph  was  upon  an  alleged  oral  contract  for 
the  furnishing,  building,  and  equipping  of  an  ice  making 
plant  of  three  tons  freezing  capacity  daily,  consisting  of 
certain  machinery  therein  described,  the  contract  price  of 
which  was  alleged  to  be  $l,l00,  and  that  the  machine  was  to 
remain  the  property  of  defendant  until  the  same  should  be 
paid  for  in  full ;  that  the  defendant  had  failed  to  deliver  the 
machine  according  to  the  terms  of  the  said  contract. 

The  fourth  paragraph  alleged  that  by  said  written  con- 
tract the  plaintiffs  were  bound  to  do  certain  work  and  fur- 
nish a  certain  part  of  said  machine,  to  wit,  the  founda- 
tion, building,  and  tanks;  that  in  complying  with  their  part 
of  said  contract,  they  had  expended  the  sum  of  $300;  that 
defendant  had  failed  to  comply  with  his  part  of  the  contract 
in  this,  to  wit:  That  he  had  failed  to  deliver  the  machine 
described  in  and  contemplated  by  said  written  contract,  and 
that  thereby  the  plaintiff's  work  and  labor  and  materia!  fur- 
nished were  rendered  entirely  worthless,  and  they  demand 
jndgmeut  for  $400. 
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To  tLia  complaint  the  defendant  answered  a  geueral  de- 
nial and  also  a  paragraph  of  set-off  and  four  paragraphs  of 
counterclaim.  The  set-off  alleges  the  furnishing  by  the 
defendant  to  the  plaintiffs  at  their  special  instance  and  re- 
quest of  certain  machinery  and  articles  of  personal  prop- 
erty amounting  in  all  to  the  sum  of  $1,700.40,  one  item  of 
which  is  dated  May  25,  1895,  and  noted  as:  One  three-ton 
ice-machine,  $1,100. 

Tn  the  first  paragraph  of  his  connterclaim,  the  defendant 
admits  the  execution  of  the  written  contract  and  specifically 
avers  that  he  did  erect  the  ice  plant  in  strict  compliance  with 
his  contract,  and  that  he  performed  the  conditions  and 
stipulations  upon  his  part  of  said  contract  in  every  respect 
and  particular  except  when  he  was  prevented  from  so  doing 
by  the  plaintiffs;  that  said  plaintiff  refused  after  said  plant 
was  started  to  furnish  the  necessary  power,  oil,  light, 
water,  and  necessary  assistance,  necessary  shafting,  bangers, 
etc.,  to  enable  the  defendant  to  make  the  trial  run  of  five 
days,  to  teal  the  machine,  and  did  obstruct  the  work  in  the 
erection  of  the  plant,  by  throwing  off  the  belts,  and  by  refua- 
ing  to  furnish  the  power  and  the  tanks;  that  the  plant  was 
constructed  by  the  counterclaimant  in  canformity  with  the 
contract,  and  that  the  contract  priee  i£^,VIO  n  due  and  un- 
paid; tliat,  outside  the  contract,  defanriint  furnished  the 
plaintiff  at  their  special  instaaoe  aad  reqacgt,  divers  ertidea 
set  down  in  a  bill  of  particnlara,  all  of  ibe  value  of  $62S, 
which  is  also  unpaid;  that  the  plaintiA  hun  taken  and  now 
hold  full  possession  and  control  of  said  ice  plant  and  refuse 
to  allow  the  defendant  any  control  thereof;  that  the  defend- 
ant is  damaged  by  the  plaintiff's  breach  of  said  contract,  in 
failing  to  pay  for  the  ice  plant  and  extras  and  by  failing  to 
keep  their  contract,  in  the  sum  of  $2,300,  which  is  due  and 
unpaid.  Prayer  for  judgment  and  that  the  same  be  de- 
clared a  lien  upon  the  plant  and  one  and  a  half  acres  of  land 
npon  which  it  is  ntuate. 
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The  second  panigraph  of  tbe  connterckim  coDtaisB  sub- 
stantially the  same  facts  as  the  first  and  adds  that  the  plain- 
lifis  waived  the  five  days  trial  test  by  preventing  the  conntei> 
^mant  from  matdng  it,  by  words  and  acts. 

The  third  paragraph  seeks  to  recover  for  the  property  fur- 
nished by  the  defendant  outside  the  written  contract;  and 
the  fourth  paragraph  sets  up  the  written  contract  and  ee^ 
to  recover  damages  for  the  fraud  of  the  plaintiih,  and  to 
have  the  property  in  controversy  "decreed  to  be  the  prop- 
erty of  this  defendant." 

Demurrers  to  oiiswer  of  eet-off  and  to  each  paragraph  of 
the  counterclaim  were  severally  overruled.  There  was  a 
trial  by  the  court,  a  special  finding  of  facts  and  conclusions 
of  law,  and  judgment  in  favor  of  appellee. 

Separate  error  is  assigned  upon  the  overmling  of  the  de- 
murrers, upon  the  conclusions  of  law,  and  upon  the  overrul- 
ing of  appellants'  motion  for  a  venire  de  novo,  and  for  a  new 
trial.  The  facta  stated  in  the  special  finding  are  within 
and  applicable  to  the  issues  joined  upon  the  complaint,  the 
answer  of  eet-off,  and  first  paragraph  of  the  counterclaim 
and  we  will,  therefore,  confine  our  consideration  to  the  enfit- 
ciency  of  the  answer  ^f  set-ofF,  the  first  paragraph  of  the 
counterclaim,  and  the  concluaiona  of  law  stated  upon  the 
facts  found  thereunder.  If  the  facts  found  rest  upon  a  good 
paragraph,  it  is  harmless  error  to  overrule  demurrers  to  bad 
paragraphs  of  the  same  pleading.  Cincinnati,  etc.,  R.  Co. 
V.  Crtgor,  150  Ind.  625,  627;  Pittsburgh,  etc.,  R.  Co.  v. 
Moore,  162  Ind.  346. 

It  is  shown  from  the  counterclaim  and  special  finding 
that  appellants  contracted  with  appellee  for  an  ice  plant  for 
the  price  of  tl,100;  that  appellants  were  to  furnish  the 
building,  foundation  for  the  compressor,  tanks,  operating 
power,  shafting,  water,  and  necessary  assistance,  and  pay 
the  full  purchase  price  at  the  end  of  five  days  successful 
test.  Appellee  was  to  construct  the  plant  to  produce  a  fixed 
amount  of  ice  daily,  with  a  power  not  to  exceed  five  horse. 
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Appellee  performed  all  the  coDditions  of  his  coDtract,  except 
makiDg  the  five  days  test,  and  in  this  he  was  prevented  by 
the  condact  of  appellants.  Appellants  have  possession  and 
control  of  the  plant,  and  exclude  appellee  from  any  control 
thereof;  the  purcbaee  price  remaine  wholly  unpaid;  the 
title  to  the  property  furnished  by  appellee  under  the  written 
contract  was  to  remain  in  him  until  fully  paid  for. 

By  the  counterclaim,  appellee  seeks  to  recover  the  con- 
tract price  of  the  plant  and  for  certain  goods  fumiahed  out- 
side the  written  contract,  and  to  have  a  lien  declared  upon 
the  premises  for  the  property  funuBbed  under  the  written 
contract. 

The  first  conclusion  of  law  states  that  appellee  Barber  is 
entitled  to  recover,  on  his  counterclaim,  the  sum  of  $1,100, 
that  snm  being  due  and  owing  him  from  the  plaintiffs  upon 
the  written  contract  in  suit.  The  second  states  that  appellee 
i»  entitled  to  recover  of  the  plaintiffs,  on  his  set-off  after  de- 
ducting all  sums  due  from  him  tu  the  plaintiffs,  the  snm  of 
$249.97.  Third,  that  appellee  is  entitled  to  recover  of  the 
plaintiffs  the  af^regate  sum  of  $1,340.07. 

The  contract  sued  on  is  one  of  conditional  sale.  TTDder 
the  mle  governing  such  contracts,  the  appellee,  as  vendor, 
having  delivered  personal  property  and  constructed  it  upon 
^)pellaiits'  premises  into  a  manufacturing  plant  with  their 
knowledge  and  cooperation,  under  a  contract  of  sale  with 
appellantfl,  in  which  it  was  stipulated  that  the  title  to  the 
proper^  should  remain  in  the  vendor  until  fully  paid  for, 
and  the  property  and  its  construction  having  conformed  to 
the  vendor's  contract,  upon  default  by  the  vendees  to  pay 
the  purchase  price  according  to  their  agreement,  the  vendor 
had  the  right  of  election  to  retake  the  property  or  to  treat 
the  sale  as  absolute  and  sue  for  the  price.  Crompton  v. 
Beach,  C2  Conn.  25,  30  Am.  St.  323;  ParH,  etc.,  Co.  v. 
WhiU  Siver,  etc.,  Co.,  101  Cal.  37;  Bolt  Mfg.  Go.  y.  Ewing, 
109  Cal.  353;  Ba^ey  v.  Eervey,  135  Mass.  172;  Bank  v. 
Thomas,  69  Texas  237;  McRea  v.  Merrifield,  48  Ark.  160; 
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HelW  V.  EUiotl,  45  N.  J.  L.  564;  Button  v.  Trader,  75 
Mich.  295;  Seanor  v.  McLaughlin,  1«5  Pa.  St.  150;  6  Am. 
A-  Eng,  Ency.  of  Law,  (2nd.  ed.),  p.  480. 

In  his  counterclaim  appellee  auea  for  the  price  of  the 
property  pold.     Tliis  act  evidenced  his  election  to  treat  the 
sale  as  absolute.     We  can   not   agree   with   appellants   in 
their  contention  that  before  such  a  suit  can  be  maintained 
there  must  be  some  formal  act  of  delivery  or  tender  of  the 
completed  plant,  and  specific  waiver  of  the  right  to  reclaim 
the  property.     It  is  alleged  and  disclosed  by  the  special  find- 
ing that  appellants  were  in  the  actual  posHOst^ion  and  con- 
trol of  the  property  before  the  commencement  of  this  suit, 
and  we  do  not  perceive  how  appellee,  aa  vendor,  could  make 
a  delivery  or  tender  of  that  which  was  already  in  the  pos- 
session of  the  vendees.     A  completion  of  the  contract  oper- 
ated as  a  delivery.     Benj.  Sales,  (6th  ed.),  §802.     A  mere 
matter  of  form  is  seldom  required.     The  law  looks  at  the  ' 
substance  of  things,  not  the  shadows.     Neither  can  we  ap- 
prove the  assertion  that  there  could  be  no  delivery  under  the 
contract  without  an  acceptance  by  appellants  after  appellee 
bad  signified  the  waiver  of  his  right  to  hold  the  title  as  se- 
curity for  the  purchase  price.     Under  the  contract,  appel- 
lants had  only  the  right  to  require  of  appellee  strict  per- 
formance.    Performance  achieved  by  appellee,  it  was  the 
duty  of  appellants  to  pay  the  purchase  price  according  to 
their  agreement.     They  had  no  legal  concern  about  appel- 
lee's security,     lie  might  hold  it  or  yield  it,  as  he  pleas^ed, 
without  affording  them  valid  ground  of  complaint.     Neither 
does  the  failure  of  appellee  to  make  a  five  days  test  of  the 
plant,  under  the  facts  alleged  and  found,  furnish  appellants 
a  defense.     Appellants  prevented  the  test  being  made,  and 
the  obstruction  of  performance,  by  the  party  entitled,  is  a 
waivpr  of  performance.     Peclc  v.  United  States,  102  U.  S. 
64;  Kelchum  v.  ZeiUdorff,  26  Wis.  614;  Wolf  v.  Marah,  54 
Cal.  228;  Benj.  Sales,  (6th  ed.),  p.  560. 
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The  coanteTclaim  was  sufficient  against  demurrer,  and 
the  first  three  coDclnsioDS  of  law  were  properly  stated.  The 
fourth  conclusion  of  law  was  in  these  words :  "That  the  de- 
fendant is  entitled  to  a  specific  lien  on  the  ice  plant  ma- 
chinery described  in  the  written  contract,  and  which  was 
furnished  hj  the  defendant  to  the  plaintiffs  under  the  written 
contract,  for  the  sum  of  $1,100,  amount  found  due  and 
owing  from  the  plaintiffs  to  the  defendant  stated  in  conclu- 
sion numl)ered  one," 

In  this  conclusion  the  court  erred.  The  ground  for  the 
lien  declared  is  not  disclosed.  There  is  no  pretense  that 
appellee  had  any  sort  of  statutory  lien  upon  the  property, 
and  when  he  elected  to  treat  the  sale  as  absolute  and  ane  for 
the  purchase  price,  he  thereby  renounced  his  equitable  lien. 
The  reservation  in  his  contract  that  the  title  should  remain 
in  appellee  until  the  purchase  price  was  paid,  did  not  con- 
stitute a  lien  independent  of  the  right  of  possession  upon 
default.  It  was  only  evidence  of  a  conditional  sale  and  that 
the  vendor  retained  the  title  and  the  right  to  reclaim  the 
property,  as  property,  upon  condition  broken — not  the  right 
to  subject  it  to  the  payment  of  his  debt,  as  the  property  of 
the  vendee. 

As  we  have  seen,  appellee,  upon  appellants'  default,  had 
a  choice  of  remedies.  He  might  retake  his  property,  or 
treat  the  sale  as  complete  and  sue  for  the  price.  But  he  can 
not  have  both  the  property  and  the  price.  Neither  can  he 
treat  the  sale  as  complete  without  abandoning  his  right  of 
possession;  and  the  extinguishment  of  his  right  of  possession 
was  also  an  extinguishment  of  his  right  to  a  vendor's  lien. 
Bradley  v.  Michael,  1  Ind.  551 ;  Cade  v.  Brovmlee,  J5  Ind. 
369,  77  Am.  Dec.  95;  Chud  v.  Moomum,  18  Ind.  40^2; 
Benj.  Sales,  (6th  ed.l,  §799. 

It  is  now  too  late  for  appellee  to  aay  that  he  did  not  and 
will  not  waive  his  lien  upon  the  property  until  his  claim 
tberefor  is  paid  according  to  his  contract.  The  prosecution 
of  his  suit  for  the  price  to  final  judgment  is  conclusive 
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against  him.  Having  elected  oue  remedT,  lie  is  debarred 
from  the  other.  Holt  Mfg.  Co.  v.  Ewing,  109  Cal.  353; 
Bank  r.  Thomas,  69  Tex.  237;  HeUer  v.  EllioH,  45  N.  J. 
L.  564,  and  Button  v.  Trader,  75  Mich.  295. 

Appellants  also  complaiu  of  the  fifth  conclosioa  of  law. 
It  is  stated  upon  the  issue  on  the  attachment,  and  is  to  the 
effect  that  appellee  is  entitled  to  have  the  attached  property 
returned  to  him.  The  linding  and  judgment  of  the  court 
upon  the  issues  joined  on  the  complaint  and  answer  of  set- 
off was  that  there  was  nothing  due  the  attaching  plaintiffs 
from  the  defendant,  and  the  fifth  oondusioii  of  law  is 
therefore  proper. 

The  overmling  of  appellants'  motion  for  a  wnira  de  novo 
U  the  eighth  error  assigned.  A  motion  for  a  venire  de  novo 
will  not  lie  for  failure  to  find  upon  all  the  issues.  Zimmer- 
man V.  Gaumer,  152  Ind.  552.  Neither  will  it  he  granted 
if  mere  matters  of  evidence'  or  mere  conclusiouB  are  stated  in 
a  special  finding,  if  there  are  enough  ultimate^  facts  found  to 
support  a  judgment.  Equitable,  etc.,  Co.  v.  Stout,  135  Ind. 
444.  This  disposes  of  the  second,  fifth,  dxth,  and  seventh 
grounds  for  the  motion. 

The  fourth  is  "that  the  findings  of  the  court  do  not  aaseas 
the  defendant's  damages."  The  findings  show  that  the  de- 
fendant performed  all  the  conditions  of  his  written  contract 
and  that  the  contract  price  of  the  plant  unpaid  was  $1,100, 
and  that  defendant  was  entitled  to  recover  on  his  set-off, 
*249,97.  These  sums  added,  as  they  are  in  the  conclusions 
of  law,  and  they  give  the  amount  of  the  damages  awarded. 
A  venire  de  novo  will  not  be  granted  where  the  amount  is 
so  fully  stated  that  the  amount  of  recovery  may  be  deter- 
mined by  a  mathematical  calculation.  Elliott's  Gen.  Prac. 
§985,  and  eases  cited. 

The  first  and  third  grounds  laid  in  the  motion  are  in  sub- 
stance the  same  and  to  the  effect  that  the  special  findings  of 
the  court  are  so  defective,  uncertain,  and  ambiguous  that  no 
judgment  can  be  rendered  thereon.     The  findings  state  as 
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ultimate  facts  the  execution  of  the  written  contract,  apecific 
act  of  and  full  performance  of  all  the  conditions  of  the  con- 
tract on  the  part  of  the  defendant,  except  where  prevented 
by  the  plainti^  Also  the  plaintiffs  had  possrasiou  of  the 
plant  before  the  commencement  of  this  suit  and  refuse  to 
pay  the  purchase  price  of  $1,100.  It  also  finds  that  the  de- 
fendant ia  entitled  to  recover  of  the  plaintifFs  on  his  set-off 
the  sum  of  $249.97.  These  facts  are  sufficient  to  support 
the  judgment  for  defendant  for  $1,349.97.  The  motion 
for  venire  de  novo  was  properly  overruled. 

Error  b  assigned  upon  the  overruling  of  appellants'  mo- 
tion "to  make  the  special  findings  more  specific."  No  auch 
motion  ia  recognized  by  our  system  of  procedure.  The  pur- 
I>ose  sought  should  be  pursued  by  a  motion  for  a  new  trial. 

Finally  there  are  twenty-eight  reasons  assigned  for  a  new 
trial.  The  first  reason  is  that  the  damages  assessed  in  the 
special  findings  are  excessive.  This  reason  presents  no  qnes- 
tion.  This  was  an  action  ex  contractu  and  the  question  of 
"e^icessive  damages"  can  only  arise  in  causes  ex  delicto.  This 
has  been  many  times  held  by  this  court.  White  v.  Mc- 
Orev},  129  Ind.  83,  and  cases  cited;,  §568  Bums  1894. 

The  next  ten  reasons  except  the  fifth,  sixth,  seventh,  and 
eighth,  are  waived  by  failure  to  present  them  in  argument. 

Reasons  five,  six,  seven,  and  eight  call  in  question  the  suffi- 
ciency of  the  evidence  to  support  the  specif  findings.  We 
have  examined  the  evidence  with  care  and  find  it  in  conflict 
upon  all  material  iwinta,  and,  under  the  well  established  rule 
of  this  court,  we  can  not  undertake  to  weigh  it. 

The  twelfth  complains  of  the  action  of  the  court  in  deny- 
ing the  witness,  John  E.  Smith,  a  plaintiff,  to  answer  the 
following  question:  "State  what  Archie  Campbell  said  if 
anj-thing  as  to  whether  or  not  your  ten-horse  power  engine 
was  strong  enough  to  run  creamery  and  ice  plant  together." 
Campbell,  as  the  agent  of  appellee,  had  called  upon  appel- 
lants to  sell  them  an  ice  plant.  The  visit  and  conversation 
referred  to  was  several  weeks  before  the  written  contract 
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was  entered  into.  Campbell  was  not  the  agent  of  appellee 
to  give  opinions  on  the  strength  of  engines  belonging  to 
strangers;  besides  the  statement  sought  by  the  question  re- 
lated to  no  fact  coQceroiDg  the  property  his  principal  after- 
ward sold  the  witness.  Furthermore,  antecedent  statements 
wfll  not  be  received  to  impeach  the  terms  of  a  written  coi- 
tract.    The  question. was  clearly  incompetent 

Reasona  from  thirteen  to  twenty-seven,  inclusive,  relate 
to  the  exclusion  of  conversations  anterior  to  the  written  con- 
tract, and  to  statements  alleged  to  have  been  made  by 
workmen  of  appellee  while  engaged  in  the  construction  of 
the  ice  plant,  and  to  the  value  of  the  plant  at  Thomtoiivn,  if 
constnicted  according  to  the  contract.  Workmen  employed 
to  construct  the  plant  were  not  agents  of  appellee  in  tho 
sense  that  he  is  answerable  for  what  they  said  concerning 
.the  merits  of  the  plant,  even  while  engaged  about  the  work 
of  construction.  The  value  of  the  ice  plant  at  Thomtown,  as 
•■nnstructed  according  to  the  contract,  is  wholly  immaterial. 
Appellants  agreed  to  pay  a  definite  sum  if  the  contract  was 
performed,  and  if  unperformed  they  were  not  required  to 
pay  any  sum  whatever. 

The  twenty-eighth  reason  is  waived.  The  motion  for  a, 
new  trial  was  correctly  overruled. 

Tt  follows  from  the  foregoing  that  appellee  is  entitled  to 
recover  of  appellants  a  money  judgment  for  the  sum  due 
him,  but  is  not  entitled  to  a  lien  upon  any*  part  of  the  prop- 
erty, nor  to  an  order  of  sale,  and  that  the  judgment  must  be 
afiirmed  except  as  to  the  lien  declared,  which  is  reversed. 

The  cause  is  therefore  remanded,  with  instructions  to  re- 
state the  fourth  concluaon  of  law  in  accordance  with  this 
opinion. 
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The  State  v.  Bay  et  al. 

[No.  19,084.  Filed  October  86.  1898.  J 
Chdonal  IjA.w.'^Bribery.—arav^Itoad  Engineer.— Indictvtent.—lji 
a  proaeoQtion  ohai^iDg  defendanta  with  a  conspiracy  to  bribe  a 
gravel-road  engineer  appointed  under  the  act  of  11195  (Aota  1693, 
p.  148),  defendants  wilt  not  be  permitted  to  raise  the  question  ot 
whether  or  not  the  engineer  was  an  officer  dejure.  pp.  SS4-SS6. 
Statutes, — EKmination  of  Part. — Conttitutional  LMw.—Oravel-Road 
£>i^neera.— That  part  of  the  act  of  1895  (Acta  1899,  p.  Wi)  relative 
to  the  appointment  of  gravel-road  engineers,  which  authorizes  the 
appointment  of  a  person  not  an  elector  of  the  county,  maj  be  stricken 
therefrom  and  leave  the  statute  complete  and  constitntional.  p.S36. 
Ckqunal  iJi.w.—BrQfery.—Oravel-Road  Enginstr.— Officer  De  Facto. 
— Persons  entering  into  a  conspiracy  to  bribe  a  gravel-road  engineer 
in  violation  of  §2260  Bums  1804  are  guilty  of  a  crime  under  said 
seotioD  whether  such  engineer  was  an  offloer  dejure  or  de  facto, 
p.  33e. 

From  the  Lawrence  Circuit  Court.     Reversed. 

J.  A,  Zaring,  McHenry  Owen,  S.  B.  Lowe,  W.  L.  Tay- 
lor, Attorney-General,  and  Merrill  Moorea,  for  State. 

Mataon  &  Oilea,  Edwarda  &  Edwards  and  Hottell  <£ 
Lauder,  for  appellees. 

Monks,  J. — The  indictment  is  based  upon  §2260  Boma 
1894,  §2139  R  S.  1881  and  Horner  1897,  and  charges  that 
appellees  conspired  together  to  bribe  one  William  Duncan, 
a  person  holding  rfn  office  of  trust  and  profit  under  the  laira 
of  (his  State,  to  wit,  the  office  of  engineer  of  gravel  roads 
in  Lawrence  county.  Kotion  to  quash  was  sustained  and 
the  State  appeals. 

Section  2096  Bums  1894,  §2009  R.  S.  1881  aad  Homer 
1897,  provides  that  ""Whoever  corruptly  gives,  promises  or 
offers  to  any"  person  holding  any  office  of  trust  or  profit  un- 
der the  laws  of  this  State  "either  before  or  after  his  election, 
qnalification,  appointment,  or  employment,  any  money  or 
valuable  thing;  or  corruptly  offers  or  promises  to  do  any  act 
beneficial  to  any  such  person,  to  infiuonce  his  action,  vote, 
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opinion,  or  judgment  in  any  matter  pending  or  that  might 
legally  come  before  him;  *  •  *  shall,  upon  convic- 
(ion  thereof,  l>e  imprisoned  in  the  state  prison,  etc." 

There  are  several  acta  of  the  legislature  under  which 
gravel  roads  have  heen  and  may  be  constructed,  repaired,  or 
purchased,  and  all  provide  for  the  appointment  of  a  compe- 
tent engineer  or  surveyor  to  perform  certain  duties. 
§§6856,  6880,  6904,  6924,  6935,  6941,  6953  Bums  1894; 
6924  Bums,  Supp.  1897,  §§5092,  5114a,  51141,  5114ff, 
5114tt,  5114CCC  Homer  1897. 

Section  6924  Bums  Supp.  1897,  g5114ccc  Homer  1897, 
however,  provides  that,  when  the  gravel  road  is  constructed 
under  that  act,  tho  board  of  county  commissioners  shall  "ap- 
point a  surveyor  or  engineer,  or  both  if  necessary,  of  such 
county,  if  such  there  be  in  said  county,  if  not  any  that  can  be 
prociired  elsewhere  in  the  State." 

Appellees  insist  that  said  section  did  not  create  an  office, 
hut  provided  for  a  mere  employment;  but  that  if  said  sec- 
tion did  create  the  ofiice  of  engineer  or  surveyor  of  gravel 
roads,  the  same  is  in  violation  of  §§i  and  6  of  article  6  of  tfie 
Constitution,  because  it  authorizes  the  appointmeut  of  a 
person  not  an  inhabitant  or  elector  of  the  county.  Said  §4 
provides,  "No  person  shall  be  elected  or  appointed  as  a 
county  officer  who  shall  not  be  an  elector  of  the  county;  nor 
any  one  who  shall  not  have  been  an  inhabitant  thereof  dur- 
ing one  year  next  preceding  his  appointment,  if  the  county 
shall  have  been  so  long  organized."  Said  §0  provides  that 
"All  county,  township,  and-town  officers  shall  reside  within 
their  respective  counties,  townships,  and  towns;  and  shall 
keep  their  respective  offices  at  such  places  therein,  and  per- 
form such  duties  as  may  be  directed  by  law." 

In  State  v.  Duncan,  ante,  318,  it  was  held  that  the 
legislature  had  ample  authority  to  create  the  office  of  engin- 
eer of  gravel  roads,  and  that  the  same  was  an  office  of  trust 
and  profit  under  the  laws  of  this  State  within  the  meaning 
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of  §2066  (2009)  supra,  defining  the  offense  of  bribery  and 
fixing  tW  punishment  therefor,  and  that  one  who  was  ap- 
pointed to  said  office  and  accepted  the  same  and  qnalified  and 
acted  under  such  appointment,  was  an  officer  de  facto, 
whether  he  was  an  elector  of  the  county  or  not,  and  without 
regard  to  where  he  resided,  and  would  not  be  permitted 
when  he  was  prosecuted  for  bribery  as  such  officer  to  raise 
the  question  whether  or  not  he  was  an  officer  de  jure. 

It  is  clear  that  if  the  officer  de  facto  in  such  case  could  not 
raise  the  question  of  whether  or  not  he  was  an  officer  de  jure, 
that  appellees  who  are  charged  with  a  conspiracy  to  bribe 
him  would  not  be  permitted  to  do  so.  Slate  v.  Gardner,  54 
Ohio  St.  24,  31  L.  R.  A.  660;  Florez  v.  State,  11  Tex. 
App.  102.  It  is  evident,  however,  that  the  part  of  said 
§6924  (5114ccc),  supra,  which  authorizes  the  appointment 
of  a  person  not  an  slcctor  of  the  county  and  an  inhabitant 
thereof,  during  the  year  immediately  preceding  his  appoint- 
ment, ma^'  be  stricken  therefrom  and  leave  a  complete 
statute  which  creates  the  office  of  engineer  or  surveyor  of 
gravel  roads.  It  follows,  therefore,  that  said  act  and  the 
remainder  of  said  section,  after  eliminating  the  part  men- 
tioned, is  constitutional,  and  creates  the  office  of  engineer  or 
snrveyor  of  gravel  roads.  Taggart  v.  Claypool,  145  Tnii. 
.-JDO,  593,  594,  32  L.  R.  A.  586;  Smifh  v.  McClain,  146 
Tud.  77,  89;  City  of  IndianapoUa  v.  Bieler,  138  Ind.  30. 
38,  36  L.  R.  A.  859;  Ingerman  v.  Noblesville  Tp.,  90  Ind. 
893,  896;  Slate  v.  Oorby,  122  Ind.  17,  29;  State  v.  Blend, 
121  Ind.  514,  ,^21,  522;  State  v.  Newton,  59  Ind.  173; 
Clark  V.  Ellis,  2  Blackf.  8;Penniman's  Case,  103  V.  S. 
714;  Presserv.  Illinois,  116  U.  8.  252,  6  Sup.  Ct.  580. 

"Whether  "William  Duncan  was  a  de  facto  or  de  jure  offi- 
cer WHS  not  therefore  material,  for  the  reason  that  if  he  was 
either,  and  appellees  entered  into  a  conspiracy  to  bribe  him 
in  violation  of  §2260  (2139),  supra,  they  are  guilty  of  a 
crime  under  said  section. 
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AVhat  ve  have  said  disposes  of  all  the  objectiotiB  arged  to 
the  indictment.  The  judgment  ia  therefore  reversed,  with 
instructions  to  ovemUe  the  motion  to  quash  said  indictment, 
and  for  further  proceedings  not  in  conflict  with  this  (^[«nion. 


OiTY  OF  Valparaiso  v.  Hagbk  et  al. 

[No.  18,088.  FUed  October  SO,  1890.] 
IIOinoii>AL  CQMPORAnovs.Seuiage.— Water  Courte.—InjuneUon.—- 
Eqnitj  will  not  restrabi »  miuiiclpaUty  from  discharginK  its  aewage 
in  ft  natonl  wat«r  oanne,  n-hwe  it  aots  in  confonnitr  to  the  stat- 
ntcB,  ekilfullf  and  without  negligenoe,  though  the  waters  are  pol- 
luted to  the  in  jtUT  of  lower  riparian  proprietors,  and  where  there  is 
no  other  natnral  or  reasonablr  poonble  meaoa  of  drainage,    pp. 

Suu.—>SeiMi0e.—Z}aiiw)0e*.— The  act  of  a  mnulcipolity  in  draining  itH 
Hwage  into  ft  atreftiu.  thereto  so  pollnting  the  waters  of  such  stream 
that  the  pMtnres  of  alower  riparian  proprietor  are  deitroyed  at  flooil 
time,  is  not  such  a  taking  of  private  propertr  as  must  be  preoadeil 
bj  jnst  compensation,  ji.  34S. 
Samx. — Sewage. — Eminent  Domain. — A  munioipalitT'  may  exercise 
the  right  of  eoiinent  domain  in  securing  an  outlet  for  its  sewage, 
but  no  such  anthoritr  exists  as  will  permit  it  to  seise  upon  the 
stream  and  its  margins  to  relieve  consequential  damages,  pp. 
343,3*4- 

From  the  Porter  Circuit  Court.     Reversed, 

A.  D.  Bartholomew,  for  appellant. 

N.  L.  Agnev)  and  D.  E,  Kelley,  for  appellees. 

Haslet,  J.- — Valparaiso  is  a  city  of  8,000  inhabitants. 
Salt  creek  is  a  natural  water  course  flowing  from  eouth  ti> 
north  through  the  western  part  of  the  city;  thence  west  xaA 
north  to  its  confluence  with  the  Calumet  river.  Its  fall  in 
fifteen  feet  per  mile,  and  its  minimum  volume  227  cubic 
feet  of  water  per  minute.  Within  the  city  limits  on  the 
southwest  is  a  low-lying  marsh  that  naturally  drains  into 
Salt  creefe.  The  natural  and  only  practicable  drainage  for 
all  the  territory  within  the  city  hmits  is  Salt  creek. 
"Vol.   163—23 
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charged  in  great  quantities  into  tbr  marsh,  overflowed  and 
ran  into  Salt  creek,  whereby  the  waters  of  the  creek  became 
polluted,  filthy,  and  unwholesome,  and  the  banks  of  the 
creek  hecame  lined  and  overflowed  with  sewage,  slops,  ex- 
cremental  fllth,  and  garbage,  and  the  lands  of  the  plaintiffs 
contiguous  thereto,  and  which  were  usod  for  pasture,  have 
been  and  are  being  overflowed  by  said  substances,  and  the 
grass  so  befouled  that  the  plaintifFs'  stock  will  not  eat  it 
nor  drink  the  water  in  the  stream;  that  noxious  odors  aiise 
from  the  stream  and  permeate  the  air  for  a  half  mile  and 
injuriously  affect  the  health  and  happiness  of  the  plaintiffs 
and  their  families^  that  the  city  is  threatening  to  and  will 
accomplish  an  extenfiion  of  the  sewer  through  the  marsh  to 
Salt  creek  and  there  and  thereby  empty  all  the  sewage  of 
the  city  directly  into  Salt  creek  above  the  plaintiffs'  lands, 
and  there  and  tliereby  greatly  increase  the  pollution  of  the 
water  and  render  it  unfit  for  any  purpose,  to  the  irreparable 
damage  of  the  plaintiffs.  Prayer,  "that  the  city  be  enjoined 
forever  from  constructing  said  sewer  outlet,  or  emptying  the 
sewage  of  the  city  in  the  said  stream  or  upon  the  said  land 
at  the  place  where  it  is  now  emptying,  and  from  depositing 
the  aame  into  said  creek  at  any  point." 

A  demurrer  to  the  complaint  was  overruled,  and  sustained 
to  the  second  paragraph  of  answer.  A  trial  was  had  upon 
the  general  issue,  and  finding  and  judgment  perpetually  en- 
joining the  appellant  from  polluting  or  increasing  the  pollu- 
tion of  the  waters  of  the  creek  by  permitting  its  sewage  to 
mn  into  the  waters  of  the  stream. 

Error  is  assigned  upon  the  action  of  the  court  upon  the 
demurrers,  and  upon  the  overruling  of  appellant's  motion,  to 
modify  the  finding  and  for  a  new  trial.  But,  as  au^ested 
by  the  appellant,  each  asaignment  raises  but  a  single,  and 
the  same,  question,  and  they  will  therefore  be  considered 
tojEfether.  That  question  is:  May  a  municipality,  acting  in 
conformity  to  the  statutes,  skilfully  and  without  negligence 
or  malice,  pursuing  the  only  natural  and  reasonably  possible 
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■  line  of  drainage,  be  enjoined  from  discharging  its  s 
into  a  natural  water  course  and  thereby  polluting  its  waters 
to  ihe  injury  of  the  lower  riparian  proprietors? 

It  is  a  familiar  principle  that  injunctive  relief  will  not 
be  granted  if  there  exist?  a  complete  remedy  at  law,  and,  if 
the  case  falla  within  the  class  of  damnum  absque  injuria, 
tlie  denial  is  equally  imperatire.  It  is  equally  well  estab- 
lislied  that  every  owner  of  land,  through  which  a  stream  of 
water  flows,  is  entitled  to  the  reasonable  use  and  enjoyment 
of  the  stream.  His  right  to  do  so  is  not  an  acquired  property 
right,  but  a  natural  right  appurtenant  to  his  freehold,  and  is 
in  common  and  equal  with  all  others  owning  land  upon  the 
stream.  He  may  dam  it  and  divert  it  for  mechanical  pur- 
poses and  fiflh  ponds  if  he  will  return  it  to  its  channel  before 
leaving  his  premises;  he  may  use  it  for  purposes  of  agricul- 
ture; his  animals  may  take  water  from  it  at  will;  he  may 
clear  away  the  forests,  plant  crops,  fertilize  his  field,  feed 
his  animals  in  lots,  and  permit  the  storm  water  from  his  fields 
and  feed  yards  to  flow  by  natural  ways  into  the  stream;  or 
he  may  collect  the  surface  water  upon  his  premises,  if  all 
upon  the  water  shed  into  ditches,  covered  or  uncovered,  and 
clean  or  unclean,  may  direct  them  into  the  stream,  even 
though  such  drainage  corrupts  the  waters  of  the  stream  and 
sends  them  on  to  the  owners  of  the  servient  estates  less  pore 
than  he  received  them.  His  enjoyment  is  according  to  his 
position,  superior  to  those  below  him  and  inferior  to  t^ose 
above  him. 

The  right  to  improve  and  beautify  property  and  to  em- 
ploy all  the  reasonable  methods  afforded  by  the  estate  and  its 
appurtenances,  to  protect  the  health  and  promote.the  com- 
fort and  happiness  of  self  and  family,  is  inseparably  con- 
nected with  the  right  to  own  and  control  property;  and, 
though  its  exercise  may  sometimes  injuriously  affect  others, 
the  law  affords  no  remedy.  In  acquiring  estates  and  in 
erecting  homes  along  wator  courses,  notice  must  be  taken 
of  the  conformation  of  the  territory,  the  natural  lines  of 
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drainage,  that  farms,  cities,  and  villages  may  gather  along 
ltd  hanks,  and  tbal  the  imparities  incident  to  the  trades,  to 
a^rriculttire,  and  population,  that  foil  upon  the  surface,  will 
find  their  way  into  the  atream  and  that  the  enjoyment 
of  the  atream  is  liable  to  be  modified  and  abridged  if  not 
altogether  suspended  in  many  uses  to  which  it  might  origin- 
ally have  been  fitt«d,  by  those  above  in  the  exercise  of  their 
own  equal  rights. 

A  municipality  in  large  sense  is  a  riparian  proprietor.  Its 
officers  stand  for  the  corporation.  They  are  empowered  by 
the  State  to  provide  and  enforce  sanitary  measures  for  the 
preservation  of  the  health  and  welfare  of  the  public.  The 
cot7»ration  has  the  same  right  to  exist  as  an  aggregation. 
Kid  to  enjoy  its  possessions,  as  a  natural  person.  It  may 
under  the  Jaw  establish  public  halls,  libraries,  and  market 
places;  and  it  may  lay  out  parks  and  embellish  them  with 
flowers  and  fountains  for  the  comfort  and  happiness  of  the 
corporate  body.  It  may  open  and  improve  streets,  coo- 
stnict  gutters,  sluices  and  waterways,  and  if  storm  water 
carries  into  these  latter  the  multifarious  filth  and  garbage 
incident  to  populous  places  and  bears  the  same  away  by 
natural  channels  to  the  general  water  course  of  the  basin,  the 
right  of  the  municipality  to  permit  it  will  not  be  doubted, 
even  though  the  waters  of  the  stream  are  thereby  so  polluted 
as  to  render  them  unfit  for  ordinary  uses. 

And  wherein  have  the  dwellers  below  ground  of  com-  / 
plflint?    They  have  suffered  only  that  which  they  should  I 
have  reasonably  expected  and  eatimated  in  acquiring  their  1 
property.     The  question  is  rooted  in  the  natural  law  of  self- 
preservation.     And   if  cities  are  permitted  to  adulterate 
streams  by  allowing  all  accumulating  surface  impurities  to 
flow  into  them  by  natural  channels,  we  do  not  perceive  why 
the  underlying  principle  will  not  allow  them  to  deepen  these 
natural  storm  channels  and  transform  them  into  covered 
sewers,  nor  why  the  right  to  protect  the  health  and  welfare 
of  the  public  against  one  class  of  noxious  matter  should  not 
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t  extended  to  all  classes  of  equal  viriileBce.  And,  while 
tion  must  be  taken  with  a  cautious  regard  for  the 
ghta  of  those  below,  it  has  come  to  be  a  scientifio 
ct,  generally  accepted,  that  the  minimum  of  mischief  re- 
Itirg  from  closet  contents  may  be  attained  by  an  early  \ 
spatch  through  the  medium  of  flowing  water,  wherein  \ 
lids  are  dissolved  and  chemical  action  for  purificittion 
eedily  takes  place.  But,  however  this  may  be,  there  is 
iclt  of  the  question  sovereign  power,  resting  upon  reasons 
tisfactcry  to  the  legislature,  conferred  upon  cities  to  con- 
ruct  sewers  and  outlets,  and,  by  necessary  implication,  au- 
ority  to  discharge  the  sewage  into  the  usual  and  naturally 
lapted  conduits.  The  grant  of  such  powers  imposes  the 
ity  to  exercise  them  in  all  needful  cases. 
This  record  shows  that  appellant  is  a  city  of  8,000  inhabit- 
it«;  that  between  the  years  1891  and  1896  the  proper  an- 
ority  projected  and  constructed  a  complete  system  of 
wers  at  a  cost  of  more  than  $40,000,  adopting  for  the 
itlet  of  the  system  the  line  of  natural  drainage  for  the  dis- 
ict.  It  further  appears  that  all  parts  of  the  city  were  ulti-  \ 
atoly  drained  info  Salt  creek  within  the  city  limits.  And 
ere  is  no  pretense  that  there  is  any  other  possible  oatlet 
practical  means  of  disposing  of  sewage,  or  that  the  sewer 
IS  unskilfully  or  negligently  constructed. 
Hence,  then,  to  forbid  a  discharge  of  sewage  into  Salt 
eek  is  to  deny  to  the  city  the  right  to  discharge  it  any- 
lere,  and  thus  leave  it  without  the  ordinary  means  of 
Qitation.  Surely  it  is  not  the  law  that  a  salutary  statute, 
icntial  to  the  health  and  welfare  of  the  public,  may  be 
IIS  nullified  by  exhibiting  a  damage  to  private  right.  The 
wage  must  be  dispatched  or  the  "city  abandoned.  The 
ace  adopted  for  the  outpour  is  that  pro^'ided  by  nature  and 
n  not  be  had  elsewhere.  The  facts  present  a  case  wherein 
e  principle  of  the  gcreatest  good  to  the  greatest  number  ^ 
ust  be  permitted  to  operate,  and  private  interest  yield  to  the  J 
iblic  good,  and  if  the  erection  has  been  skilfully  performed,     ' 
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and  without  n^ligence,  as  ia  ahown  to  be  the  fact  b;  the 
record,  and  in  a  way  to  do  the  least  mischief,  it  must  be  held 
to  be  a  lawful  exercise  of  power  that  eqnitr  will  not  restrain. 
Barnard  v.  Sherley,  135  Ind.  547,  24  L.  R.  A.  568;  CUy 
of  Richmond  v.  Tegt,  18  Ind.  App.  482,  SOI;  Jferrt- 
field  V.  City  of  Worcealer,  110  Mass.  216. 

That  cities  are  not  liable  for  consequential  damages  to 
private  property  resulting  from  the  conBtmction  of  Btreets, 
sewers,  and  other  public  improvements,  when  the  work  is 
skilfully  executed  and  free  from  negligence,  is  no  longer 
an  open  question  in  this  State.  City  of  Terre  Ilaute  v. 
Hudnui,  112  Ind.  542,  and  cases  there  cited;  City  of  Vin- 
eenntt  v.  Richards,  23  Ind.  381. 

But  appellees'  counsel  argues,  on  behalf  of  one  of  the  ap- 
pellees, that  the  waters  of  the  stream  in  flood  time  carry  the 
aewer  filth  out  upon  bis  pasture,  whereby  the  grass  is  ren- 
dered worthless,  and  noxious  odors  are  emitted  to  the  an- 
noyance and  harm  of  appellee  and  his  family,  and  that  this  is 
a  consequential  damage,  not  to  his  natural  rights  in  the 
stream,  but  to  his  acquired  property  rights;  and  that  it  is  a 
taldng  of  his  private  property  for  public  use  without  com- 
pensation first  being  rendered.     The  lessening  of  the  value 
of  an  estate  by  a  destruction  of  the  grass  and  the  creation  of 
some  personal  discomfort  has  only  the  same  protection  of 
the  law  that  ia  accorded  to  other  forms  of  injury  to  property 
by  municipal  improvements,  and  it  has  been  uniformly  held 
in  tliis  State  that  such  consequential  damage  is  not  such  a 
taking  of  private  property  as  must  be  preceded  by  just  com- 
pensation.    Cummins  v.  City  of  Seymour,  79  Ind.  491,  41 
Am.  Rep.  618;  Macy  v.  City  of  Indianapolis,  17  Ind.  267; 
dtp  of  Lafayette  v.  Spencer,  14  Ind.  399 ;  Weia  v.  City  of 
Madison,  76  Ind.  241,  39  Am.  Rep.  135;  City  of  Lafay- 
ette V.  Bmh,  19  Ind.  326.     See,  also,  CommanwedU^  v. 
Alger,  7  Cudi.  53,  85. 

It  will  not  do  to  say  that  the  stream,  and  appellee^  land 
\yitig  along  the  margins  of  Salt  creek,  should  have  Been 
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the  emptying  of  any  corrupting  substance  into  the  creek. 
Whether  the  jndgroent  is  intended  to  operate  against  the 
atuation  as  it  now  exists,  and  against  the  voiding  of  sewage 
into  the  marsh,  whence  it  escapes  into  Salt  creek,  or  to 
conditions  that  may  exist  if  and  after  appellant  has  extended 
the  sewer  to  the  creek,  is  not  clear,  but  if  it  relates  to  future 
conditiona,  as  we  have  seen,  injunction  will  not  lie;  and  if  to 
present  conditions,  the  facts  averred  in  the  complaint  and 
established  by  the  evidence  do  not  warrant  it. 

The  complaint  fails  to  aver  the  absence  of  skill  or  the  want  / 
of  dne  care,  or  that  some  other  outlet  could  more  reasonably  ' 
be  had,  or  that  some  other  reasonable  method  of  disposing 
of  the  city  sewage  is  available;  and,  for  reasons  stated,  it  is 
insufficient  to  entitle  appellees  to  the  relief  prayed.  The 
demurrer  to  the  complaint  should  therefore  have  been  sus- 
tained. Judgment  reversed,  with  instructioDS  to  sustain  the 
demurrer  to  the  complaint 


The  State  v.  Tuelet. 

[No.  ID.ma.  Filed  October  37,  18M.] 
Pkbjuxt. — TeHimonj/  Bifore  Orand  Jury. — Indiciment. — Criminal 
Law. — A  gtand  jur7  in  the  inveotigatlon  of  a  criminal  charge  rnxj 
not  aeij  r«qnira  witnecaes  togive  "  legal  evideiioe,"  but  maj  require 
them  to  anawer  qneationB  tending  to  show  where  legnl  evidenoe 
mar  be  obtained  upon  which  an  indictment  may  be  letumed,  and 
such  evidence  is  ' '  tooching  a  matter  material  to  the  point  in  ques- 
tion." and.  If  false^  the  witneasea  may  be  prosecuted  for  perjury. 
pp.  94A-3i7. 
SaHB. — PriviUgeof  Witntai. — Waiver. — A  witnow  is  liable  toprose- 
ontion  for  perjury  in  giving  false  testimony  in  a  grand  jury  investi- 
gation,  although  he  might  have  declined  to  answer  the  questlonBon 
the  ground  that  hi«  answers  would  tend  to  criminate  him.    p.  ti7. 

From  the  Lawrence  Circuit  Court.     Reversed, 
J.  A.  Zaring,  McHenry  Owen,  8.  B.  Lowe,  W.  L.  Tay- 
Jar,  Attomey-General,  and  Merrill  Moores,  for  State. 
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Monks,  J. — The  indictment  charges  the  appellee  with  the  ' 
crime  of  perjury  under  §2093  Burns  1894,  §2006  R.  S. 
1881    and  Homer  1897.     Appellee's  motion  to  qua^  was 
sustained,  and  the  State  appeals. 

It  appears  from  the  indictment  that  appellee  was  a. con- 
tractor for  the  construction  of  certain  gravel  roads  in  Law- 
rence county  in  this  State,  and  that  one  William  Bancan 
was,  by  appointment,  engineer  thereof,  and  that  the  grand 
jury  were  investigating  charges  of  bribery  against  appellee 
and  against  said  Duncan,  as  engineer  of  said  gravel  roada; 
that  said  appellee  appeared  before  said  grand  jury,  and  after 
being  duly  sworn  by  the  foreman  as  a  witness,  be  did  then 
and  there,  while  testifying  as  such  witness,  feloniotuly, 
wilfully,  corruptly,  and  falsely  depose,  swear,  and  testify 
in  substance  among  other  things,  that  he,  the  said  Turley, 
did  not  in  the  month  of  June,  1898,  at  Lawrence  county, 
Indiana,  say  to  and  in  the  presence  and  hearing  of  Noble 
McPheeters  and  Robert  Ellston,  that  he,  said  Turley,  had 
paid  said  Duncan  the  sum  of  $26  at  three  different  times, 
and  subsequently  had  met  said  Duncan  in  the  ci^  of  Bed- 
ford, in  said  State,  and  offered  him  $100,  which  som  he  re- 
fused because  the  same  was  not  large  enough  to  farther 
corrupt  him  and  influence  his  actions  and  conduct  as  such 
engineer.  The  falsity  of  the  testimony  is  specifically  al- 
leged, and  it  is  also  averred  that,  whether  appellee  made 
snch  statement,  setting  it  forth,  was  material  to  the  punt  in 
question  before  the  grand  jury. 

It  has  been  held  by  this  court  that  the  position  of  engin- 
eer or  surveyor  of  gravel  roads,  created  by  oiu*  etatntes,  is 
an  office  of  trust  and  profit  under  the  laws  of  this  State, 
within  the  meaning  of  §2096  Bums  1894,  §2009  R.  S. 
1881  and  Homer  1897,  concerning  bribery  of  public  <rfl- 
cers.  State  v.  Duncan,  ante,  318;  Staie  v.  Ray,  ante, 
334.  The  grand  jury  had  jurisdiction  to  investigate  and 
return  indictments  for  all  felonies  committed  within  the 
jurisdiction  of  the  circuit  court  of  said  county.     §§1366, 
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1721,  1735  Burns  1894,  §§1314,  1632,  1666  R.  S.  1881 
and  Homer  18S7.  The  duty  of  the  grand  jury  is  to  "dili- 
gentl;  inquire,"  to  obtain  "legal  evidence",  to  discover  and 
detect  crime,  and  for  that  purpose  they  have  the  right  to  b- 
terrogate  witnessee  concerning  all  matters  which  may  tend 
to  accomplish  that  result.  It  is  evident  that  the  grand 
jnry  in  making  the  investigation,  required  by  law,  may  re- 
quire witnesses  to  testify  concerning  matters  not  admiaaible 
on  the  trial  of  a  cause. 

It  is  true  that  an  indictment  should  be  returned  upon 
"legal  evidence",  but  the  grand  jury  may  require  witnesses 
to  answer  questions  tending  to  show  where  and  from  whom 
they  may  obtain  such  evidence.  All  anch  testimony  before 
the  grand  jury  is  therefore  "touching  a  matter  material  to 
the  point  in  question."  It  must  appear  from  either  the  facta 
alleged  in  the  indictment,  or  by  a  direct  allegation  to  that 
effect,  that  the  testimony  claimed  to  be  false  was  pven 
"touching  a  matter  material  to  the  point  in  question,"  State 
V.  Sutton,  147  Ind.  158.  In  this  case  the  materiality  of  the 
testimony  alleged  to  be  false  appears  not  only  frt»n  the  facts 
alleged,  but  from  the  specific  allegation  to  that  effect  made 
in  the  language  of  the  stntute. 

It  may  be  that  appellee  could  not  have  been  required  to 
answer  any  questions  in  regard  to  statements  made  by  him, 
if  any,  concerning  his  bribing  or  offering  to  bribe  the  enpn- 
eer,  or  to  testify  to  anything  connected  therewith,  if  he  had 
declined  to  answer  on  the  ground  that  his  answer  would  tend 
to  criminate  him,  but  when  he  testified,  if  hts  testimony  or 
any  part  thereof  was  false,  he  is  subject  to  prosecution  for 
I>erjury,  the  same  aa  any  other  witness.  Gillett'a  Crim. 
I^w  (2nd  ed.),  §691. 

JudgmMit  reversed,  with  instructions  to  overrule  the  mo- 
tion to  quash,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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>.  18,ST0.  Filed  Majr  S8,  1999.  Rehearing  denied  Oct.  S7,  1890.] 
lANCY  IK  Comsov.— Adverse  Poaae»»um.— Limitation  o/Actiont.— 
L  oonvefEUice  by  &  tenant  in  common,  in  poeseasion,  purporting  to 
onve;  the  entire  estate,  gives  color  of  title,  and  it  possession  is 
^en  thereunder  hy  the  grantee,  olalming  title  to  the  entire  estate, 
nd  continued  during  the  period  of  limitation,  it  will  constitute  » 
ar  to  the  reooverr  of  the  pramisea  bj  the  other  twianta.  p.  SSI. 
WBE. — When  Not  Aasigned. — Chose  in  Action. — A  widow's  right  of 
ower,  without  assignment,  is  a  mere  chose  in  action,  and  does  not 
institute  &  life  estate  in  the  Isjid.    p.  3SI. 

a. — Wtten  Not  Aatigiud. —  Conveganee.—Tht  right  of  a  widow, 
nder  §107  R.  9.  1648,  to  continue  with  her  children  in  the  .enjoy- 
lent  of  the  estate,  without  having  dower  assigned,  was  a  personal 
ight  which  she  could  not  convey  to  others,  pp.  SSI,  S5t. 
lABCT  IN  COUKOH. — Adverte  Poa*e»»ion. — Limitation  of  Action*. — 
[ktestate  died  in  181B,  leaving  a  widow,  two  sons  and  a  daughter, 
he  widow,  in  1BS6,  withouthavingdoweraasigned  toher,  executed 
deed  to  the  two  sons,  purporting  to  convey  to  them  an  undivided 
He-third  interest  in  the  land.  The  sons  took  poesession  of  the  entire 
ttct  of  land,  under  claim  of  ownership,  executed  a  warranty  deed 
urporting  to  convey  all  the  estate  in  the  land,  and  the  gntnlae  and 
is  grantees  for  more  than  twenty  years  held  the  open,  exaluaive 
ad  uninterrupted  possession  of  the  lands,  paying  the  taxes  and 
laking  valuable  and  lasting  improvements.  Held,  that  the  ri^t  of 
w  daughter  to  assert  her  interest  in  the  Und  was  barred,  jip. 
Jf ,  3SS. 

TER. — Attignment. — Oonvegance. — Limitation  of  Actiona. — A  deed 
Eecuted  by  a  widow,  purporting  to  convey  her  right  of  dower, 
'hich  had  not  been  assigned,  gave  to  grantee  only  the  right  to  have 
ower  aaaigned,  and  where  auch  right  was  not  exeroiaed  for  twenty 
Bars,  it  was  barred,  under  §113  R.  S.  1643.    p.  SS3. 
From  the  Wayne  Circuit  Court.     Affirmed. 
Levis  D.  Sivbhs  and  Ahel  L.  Study,  for  appellant 
Tokn  F.  Rdbbins  and  Thomas  J.  Study,  for  appellees. 

Hadlet,  J. — Appellant  as  plaintiff  below  brought  this 
ion  for  the  partition  of  160  acres  of  land  in  Wayne 
inty.  No  question  is  made  upon  the  complaint.  The 
jwera  of  appellees,  Stanley  and  Rife,  and  crosa-complaint 
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oi  Oxer,  diacloee  the  followiD|;  facts:  Pbineas  Allen  died  a 
resident  of  Pi-eble  county,  Ohio,  in  1849,  seized  .of  the  lands 
in  controvere;,  and  left  surviving  him  Franciena  Allen  his 
widow,  and  three  children,  Charles  and  Richard  Allen,  and 
the  appellant.  Forty  acres  were  cleared  for  cultivation,  and 
the  balance  of  the  land  was  wild.  Franciena  waa  remarried 
to  Beard  in  1851,  and  about  the  same  time  appellant  was  also 
married  to  John  Qrubha  and  removed  to  the  etate  of  Illinois, 
where  ^e  has  ever  since  and  atill  reaidea.  Dower  in  said 
lands  was  never  assigned  to  the  widow,  Franciena.  In  1856 
Franciena  and  her  then  husband  executed  to  her  sons  Charles 
and  Richard  Allen  a  warranty  deed,  purporting  to  convey 
to  them  an  undivided  one-third  part  in  fee  of  said  lands. 
Upon  the  execution  of  this  deed,  Charles  and  Richard  took 
full  and  exclusive  possession  of  all  of  the  lands,  claiming  full 
ownership  thereof,  and  continued  the  open  and  excluaiTe 
poaseeaion  nnder  said  claim  till  1872;  in  the  meantime  they 
cleared  up  most  of  the  wild  land,  cultivated  it,  appropriated 
all  the  products  and  income  to  their  own  use,  pud  the  taxes, 
and  made  valuable  improvements.  In  1872,  while  in  pos- 
session and  claiming  full  and  absolute  ownership,  the  said 
Charles  and  Richard  Allen  sold  the  whole  of  the  lands  to 
Zachariah  Stanley  for  full  value,  and,  their  wives  joining, 
executed  to  Stanley  their  deed  of  general  warranty  purport- 
ing to  convey  to  him  all  estate  therein.  Stanley  recorded  his 
deed  in  the  recorder's  office  of  Wayne  coimty  in  February, 
1873,  and  purchased  and  toc^  possession,  without  notice  or 
knowledge  of  appellant's  claim.  Said  land  was  conveyed  by, 
seven  mesne  conveyances  before  the  commencement  of  this 
suit,  which  conveysnces  were  all  made  for  full  value,  and 
to  good  faith  purchasers,  and  by  warranty  deeds,  purporting 
to  convey  the  whole  estate  in  the  160  acres  of  land,  and  all 
of  which  deeds  were  properly  and  timely  recorded  in  the 
recorder's  office  of  "Wayne  county.  Pending  this  suit,  to  wit, 
on  the  24th  day  of  August,  1897,  the  same  was  conveyed  by 
like  deed  to  appellee  Oxer,  who  now  holds  possession  and 
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claims  to  be  tlie  absolute  owner  of  all  of  the  lands.  This 
fluit  was  commenced  on  the  2l3t  day  of  August,  1897,  and 
piioT'  thereto  appellant  had  at  no  time  received  or  demanded 
any  rents  df  issues  iiam.  the  land,  and  had  not  asserted  nor 
made  any  claim  thereto,  and  had  no  actual  knowledge  that 
the  land  had  been  conyeyed.  Said  widow,  Franciena,  died 
on  the  16th  day  of  August,  1884,  Appellant's  demurrers 
to  the  joint  answer  of  appellees,  Oxer,  Stanley,  and  Jacob 
Hife,  to  the  separate  answers  of  Stanley,  and  Rife,  and  to  the 
crOBs-complaint  of  Oxer,  were  severally  overruled.  These 
several  pleadings  set  forth  the  same  facts  and  present  the 
same  and  only  question  for  coiisideration  upon  this  appeal 

Under  the  law  in  force  in  1849,  when  Phineas  Allen  died, 
his  widow,  Franciena,  was  entitled  to  dower  in  one-third  part 
of  all  the  real  estate  of  which  her  husband  died  seized.  Re- 
lating to  the  subject  of  dower,  §107,  p.  810  E.  S.  1843,  reads 
as  follows:  "But  the  widow  may  continue  to  occupy  any 
lands  in  which  she  is  entitled  to  dower  with  the  children,  or 
other  heirs  of  the  deceased,  or  receive  one-third  part  of  the 
rents,  issues  or  profits  thereof,  so  long  as  the  children  or 
heira  do  not  object  thereto,  without  having  her  dower  as- 
signed ;  and  whenever  any  heir  or  heirs  shall  think  proper  to 
hold  or  occupy  their  share  or  shares  in  severalty,  the  widow 
may  claim  her  dower,  and  shall  have  the  same  assigned  to 
her  according  to  law." 

The  contention  of  appellant  is  th&t  she  is  the  owner  of  an 
undivided  one-third  part  of  the  lands  in  controversy,  and  that 
there  has  been  no  adverse  possession  against  her,  upon  the 
theory  that  the  right  to  dower  in  her  mother,  Franciena,  was 
"a  kind  of  life  estate,  continuing  with  the  assent  of  the  heirs 
under  the  above  statute,  and  that  during  the  existence  of  this 
life  estate,  without  assignment,  Franciena  and  her  granteetf 
had  a  right  of  possession  in  common  with  the  heirs,  and  that 
her  possession  or  the  possession  of  her  grantees  was  not,  and 
could  not,  be  adverse  to  the  heirs,  and  hence  there  could  be 


MAY  TERM,  1899— Vol.  168. 
Qmbba  v.  Lejeiid«cker. 


DO  holding  of  the  lands  adverse  to  appellant  before  the  death 
of  her  mother  in  1884. 

In  the  first  place  appellant  13  in  error  in  her  aesertioD  that 
one  tenant  may  not  oust  his  cotenant  hy  setting  in  motion 
the  principle  of  adverse  possession.  It  is  a  well  established 
nile  in  thi^  State  that  where  one  tenant  in  possession  executes 
a  conveyance,  purporting  to  convey  the  entire  estate,  such 
conveyance  gives  color  of  title,  and  if  possession  is  taken 
tberennder  by  the  grantee,  claiming  title  to  the  entire  es- 
tate, and  continued  for  the  period  of  limitation,  it  will  coQ- 
stitnite  a  bar  to  the  recovery  of  the  premises  by  the  other 
tenants.  Price  v.  Hall,  140  Ind.  314;  King  v.  Carmichael, 
136  Ind.  20;  Barnes  v.  Bom,  133  Ind.  169;  English  v. 
Povfell,  110  Ind.  93;  Roots  v.  Beck,  109  Ind.  472.  See, 
alao,  Campau  v.  Dubois,  39  Mich.  274;  Fuller  v.  Swens- 
berg,  106  Mich.  305,  64  N.  W.  46.3,  58  Am.  St.  481; 
FouUce  V.  Bond,  41  N.  J.  L.  527;  Patter  v.  Proprietors, 
etc.,  44  Mass.  91,  37  Am.  Dec.  121;  Unger  v.  Mooney,  6.*} 
Cal.  586,  49  Am.  Kep.  100;  Newell's  Ejectment,  p.  764; 
Freeman's  Coten.  &  Par.  §224. 

In  the  second  place,  appellant  is  in  error  in  her  contentioo* 
that  the  right  of  Franciena  Allen  to  dower,  without  assign- 
ment, constituted  a  life  estate  in  the  lands  in  controversy. 
The  right  to  have  dower  assigned,  and  dower  assigned  and 
Bet  apart,  are  very  different  matters.  The  latter  does  con- 
stitute an  estate  for  the  life  of  the  dowress.  But  the  right 
to  dower,  while  it  remains  unassigned,  is  not  an  estate,  but  a 
cliose  in  action,  a  consummate  right,  merely,  not  subject  to 
execution  nor  to  the  payment  of  taxes  nor  to  lease.  "By  the 
common  law,  'the  widow  can  not  enter  for  her  dower  until 
it  be  assigned  her,  nor  can  she  alien  it  so  as  to  enable  the 
grantee  to  sue  for  it  in  his  own  name.  She  has  no  estate  in 
the  lands  until  assignment;  and  after  the  expiration  of  her 
quarantine,  the  heir  may  put  her  out  of  possesaion,  and  drive, 
her  to  her  suit  for^her  dower.  *  *  *  It  is  not  until  her 
dower  has  been  duly  assigned,  that  the  widow  acquires  a 
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vested  estate  for  life  which  will  enable  her  to  sustain  her 
ejectmenT.'  She  is  not,  in  consequence  of  her  right  of  dower, 
a  tenant  in  common  with  the  heir  at  law  or  devisee,"  Qrimes 
V.  Wilso7i,  4  Blackf.  331,  334;  4  Kent  Com.  61,  62;  Beagles 
V.  Sefton,  7  Ind.  496;  Matlock  v.  Lee,  9  Ind.  298,  300; 
Jackson  v.  O'DonagJiy,  7  Johns.  246;  Croade  v.  Ingrahaiti, 
30  Mass.  33;  Rausch  v.  Moore,  48  Iowa,  611;  Harper  y. 
Clayton,  84  Md.  346,  35  Atl.  1083,  35  L.  R.  A.  211;  Law- 
rence V.  Miller,  2  K.  Y.  245,  254;  Camall  v.  Wilson,  21 
Ark.  62 ;  Hart  v.  Burch,  130  111.  426,  22  N.  E.  831,  6  L.  R 
A.  371;  Heisen  v.  Heisen,  145  HL  658,  34  N.  E.  597,  21  L. 
R  A.  434;  Kerr  on  R.  P.  §907. 

It  is  not  averred  in  the  complaint  that  the  widow  occupied 
the  premises  with  the  assent  of  the  heirs,  or  that  she  received 
one-third,  or  any  other  part  of  the  rents,  yet,  assuming  that 
Hie  did  either  occupy  or  receive  her  part  of  the  rents,  under 
the  provisions  of  §107,  supra,  it  does  not  follow  that  she 
could  assign  or  convey  that  right  to  others.  The  right  of 
the  widow  to  continue  with  her  children  in  the  enjoyment 
of  the  estate  without  parting  it,  was  a  personal  right  that  she 
could  not  convey  to  others.  When  once  she  surrendered  her 
right  to  joint  occupancy  with  her  children,  neither  she  nor 
her  grantee  could  thereafter  enter  for  such  occupancy.  The 
only  right  that  remained  was  to  bring  an  action  for  the  as- 
signment of  dower.  Smallwood  v.  Bilderback,  16  N.  J.  L. 
i97;  Camall  v.  Wilson,  supra;  Norton  v.  Norton,  94  Ala. 
481,  10  South.  436;  Bamett  v.  Meacham,  62  Ark.  313,  35 
S.  W.  533;  Kerr  R.  P.  §916. 

"We  have  now  come  to  this;  Charles  and  Richard  Allen, 
having  since  1856  asserted  and  sustained  open,  notorious, 
exclusive  and  uninterrupted  possession  of  all  the  160  acres 
of  land  under  claim  of  ownership,  in  1872  executed  to  Stan* 
ley  their  warranty  deed,  purporting  to  convey  to  him  all  the 
estate  in  said  lands.  Stanley  took  possession  of  the  whole 
under  said  deed,  and  he  and  his  grantees,  for  twenty-five 
years,  held  the  open,  exclusive  and  uninterrupted  posseaaon 
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tiereof,  clearing  and  cultivating  and  appn^riating  to  their 
own  uae  all  the  rents  and  i&suee,  paying  tases  and  making 
lasting  and  valuable  improrementB.  This  was  sufficient  to 
bar  a  recovery  by  the  appellant.  Before  the  interposition  of 
the  statute  there  never  was  a  time  after  her  father's  death  in 
1849  that  the  appellant  did  not  possess  the  right  to  have  her 
share  of  the  land  set  off  to  her  in  an  action  for  partition.  The 
failure  of  her  mother  to  have  dower  assigned  was  no  hin- 
drance. Ward  V.  Qardner,  112  Mass.  42.  She  might  her- 
self have  asked  that  dower  be  asaigned  to  her  mother  under 
§108,  p.  810  E.  S.  1843,  after  one  year's  delay  by  her 
mother;  and,  her  mother  failing  to  act,  appellant  bad  the 
right  to  have  one-third  part  of  the  land  set  off  to  her,  subject 
to  the  widow's  dower.  The  appellant's  right  of  action  ai- 
crued  many  years  before  1872,  when  her  brothers,  for  rea- 
sons of  their  own,  strangely  and  unnaturally  repudiated  her 
right  by  the  overt  act  of  conveyance  of  the  whole  estate  as 
against  her  to  a  stranger.  This  conveyance  was  a  public 
challenge  (^  the  integrity  of  her  claim  of  eveiy  character  in 
the  lands  that  had  accrued,  and  she  was  bound  to  assert  what- 
ever she  had  within  the  period  of  twenty  years,  or  be  barred. 
Another  view  with  respect  to  the  widow's  right  of  dower 
leads  us  to  the  aame  conclusion.  "When  the  widow  conveyed 
her  right  of  dower  to  her  sons  in  1656,  her  grantees  toc&  only 
ihe  right  to  have  dower  assigned,  not  the  right  to  leave  die 
dower  in  abeyance  with  the  estate,  and  the  right  to  have  it 
assigned  not  having  been  exercised  by  the  aons  or  their 
grantee  within  twenty  years  after  the  right  accrued,  it  was 
barred  under  §112  R.  S.  1843,  p.  811. 

The  court  committed  no  error  in  overruling  each  of  said 
demurrers. 

Judgment  affirmed. 
Vol.  153—23 
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Staldter  v.  City  of  HcKTiNaTON  et  ai- 

[No.  18,«78.  Tiled  Ootober  81.  I8W.] 
MuBioiPAi.  CoKPOBA.TioNa. — PtrKMal  Ii^ury  of  Employe  of  Con- 
tractor. — Plaintiff  brought  suit  against  a  cit;'  and  its  oontmctois  for 
damages  on  account  of  personal  injuriea  Buatained  while  at  work  in 
a  eewer.  The  evidence  showed  that  in  making  the  excavation  for 
the  eewer  dynamite  waa  used  In  blasting  the  stone,  and  that 
plaintiff,  in  removing  the  stone  and  earth  loosened  bj  the  espla«ion, 
atmck  a  piece  of  dynainite,  which  exploded  and  injured  him.  The 
oitf  exacted  a  bond  of  the  contractors,  indemnifying  it  against 
damages  arising  from  negligence  in  the  prosecution  of  the  woA, 
bat  it  had  no  oontrol  over  the  work  further  than  to  see  that  the  im- 
provement conformed  to  the  reqnirementa  of  the  plans  and  specifl- 
oatioDB,  and  bad  nothing  to  do  with  the  employment  of  the  serv- 
ants of  the  oontractorB.  Held,  that  the  oonrt  did  not  err  in  directing 
the  jury  to  return  a  verdict  for  the  city.  i)p,  SS4-S63. 
llASTEBAjn)  SERTAjfT. — Injury  of  So-oant. — Knowledge  of  Datmer.— 
Negligenee. — Noerror  was  committed  in direoting  the  jury  to  return 
a  verdict  for  defendants  in  the  trial  of  an  aotion  against  a  city  and 
its  contiact«rs  for  injuries  sustained  by  plaintiff  by  reason  of  an 
explosion  of  dynamite  in  the  sewer  in  which  be  was  at  work,  whne 
the  evidence  disclosed  that  the  unsafe  condition  of  the  trench  was 
as  obvious  and  well  known  to  plaintiff  aa  to  his  employers,  pp- 
S63-S6a. 

From  the  Kosciasko  Circuit  Court     Affirmed. 

B.  F.  Ihach,  J.  0.  Ihaek,  W.  D.  Frazer  and  0.  OldfaiUr, 
for  appellant. 

J.  P.  France,  Z.  T.  Dungart,  Waiter  Olds  and  C.  F. 
Or^n,  for  appellees. 

JoBDATT,  0.  J. — Appellant  siied  the  city  of  Hantington, 
and  Keefer  and  Hallwood,  in  the  Huntington  Circuit  Court, 
to  recover  damages  on  account  of  personal  injuries  sustained 
by  reason  of  an  explosion  of  dynamite  while  appellant  was 
at  work  npon  the  constnietion  of  a  sewer  in  said  city.  The 
defendant  Hallwood,  it  appears,  was  not  served  with  proce^ 
and  the  action  was  proficctitcd  only  against  the  city  of  Hnst- 
ingtoD  and  Eeefer.     The  cause  was  transferred  to  the  Eos- 
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dusko  Circuit  Court  and,  at  the  close  of  plaintiff's  evidence, 
the  court,  upon  the  separate  request  of  each  of  the  defend- 
ants, inatmcted  the  jury  to  return  a  verdict  in  favor  of  the 
defendants;  which  was  accordingly  done.  This  ruling  is 
asigned  in  the  lower  court  as  a  cause  for  a  new  trial.  It  is 
Bssigned  as  error  in  this  appeal,  among  others,  that  the  trial 
court  erred  in  overruling  the  motion  for  a  new  trial,  and  it 
is  insisted  hy  appellant's  counsel  that  the  cause  under  the 
eridence  ought  to  have  hcen  submitted  to  the  jury  for  their 
determination.  This  seems  to  be  the  principal  question  in- 
volved in  this  appeal. 
The  complaint  ia  in  three  paragraphs.  The  first  seeks  to 
■  recover  for  the  injury  sustained  by  the  plaintiff  by  reason 
ffif  an  exploflion  of  dynamitf ,  which  occurred  on  November 
9,  1894,  while  he  was  in  the  employ  of  the  defendants  as 
workman  upon  the  sewer.  Counsel  for  appellant,  however, 
seemingly  do  not  claim  any  right  to  recover  under  the  evi- 
dence on  this  paragraph.  In  fact  it  may  be  said  that  there 
is  no  evidence  in  the  record  which  in  any  manner  can  be  said 
to  sustain  a  recovery  upon  the  cause  of  action  as  alleged  in 
the  first  paragraph;  and  therefore  it  may  he  considered  as 
eliminated  from  the  case,  ao  far  aa  this  appeal  is  concerned. 

The  facts,  as  alleged  in  the  second  paragraph  of  the  com- 
plaint, may  be  said  to  be  as  follows:  The  city  of  Hunting- 
ton is  a  municipal  corporation  organized  under  the  general 
laws  of  this  State,  and,  as  such  city,  it  undertook  to  have  a 
sewer  constructed,  and  for  that  purpose  entered  into  a  writ- 
ten contract  with  the  defendant  Keefer  and  his  partner,  one 
Hallwood,  to  construct  this  sewer.  In  order  to  construct  the 
sewer  it  was  necessary  to  excavate  a  "flinty  rock"  and,  before 
the  city  contracted  with  the  contractors,  Keefer  and  Hall- 
wood,  the  common  council  thereof  knew  that  these  contract- 
ors would  use  a  powerful  explosive  material  known  as  dyna- 
mite in  blasting  and  excavating  this  rock,  and  that  it  would 
be  necessary  that  the  dynamite  should  be  handled  by  care- 
ful and  competent  persons  in  order  to  avoid  injury  to  pei^ 
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SODS  and  property;  that,  from  the  time  of  the  commence- 
ment of  the  work  upon  the  sewer  up  to  the  9th  day  of  No- 
vember, 1894,  the  city  knew  that  these  contractors  were 
u^g  dynamite  in  blasting  this  rock  and  that  it  was  handled 
and  used  by  careless  and  incompetent  men  who,  by  their 
cBFelessneas,  had  caused  the  death  of  individuals,  and  the 
destruction  of  property;  and,  notwithstanding  this  knowl- 
edge and  notice  upon  the  part  of  the  city,  it  failed  to  direct 
what  care  ^ould  be  exercised  in  the  use  of  the  dynamite,  or 
what  precaution  should  be  taken  by  said  contractors 
in  the  use  thereof,  in  order  that  life  and  property  might  be 
protected.  After  alleging  these  facta,  the  pleading  proceeds 
to  aver  that  the  plaintiff  was  employed  by  said  contractors  to 
work  for  the  city  of  Huntington  on  this  sewer  in  shoveling 
dirt  and  stone  from  the  sewer,  and  that  he  was  ignorant  of 
the  care  and  methods  necessary  to  be  employed  in  handliag 
dynamite  and  bad  nothing  to  do  with  the  use  thereof;  and  it 
was  no  part  of  his  duty  to  work  about  the  sewer  where  the 
same  was  used  in  blaeting  the  rock,  but  his  duty  was  to  shovel 
dirt  and  rock  out  of  the  sewer  after  the  blasts  had  been  made 
and  the  rock  had  been  picked  loose  by  other  employes. 

It  is  then  averred  that  on  December  2,  18S4,  the  plaintifF 
«nd  several  other  employes  of  said  city  were  ordered  by  said 
contractors  to  shovel  dirt  and  stone  from  the  sewer  at  a  place 
different  from  where  they  had  previously  worked,  and  that 
one  of  said  workmen  struck  a  piece  of  undischai^iod  dynamite 
hidden  in  said  rock,  and  which  had  been  placed  there  aa 
a  charge,  by  order  of  the  contractors,  to  be  fired  off  to  looaen 
the  rock,  by  employes  whose  duty  it  was  to  do  the  blasting; 
that  for  some  reason  this  dynamite  was  left  undischarged 
after  an  attempt  had  been  made  to  discfaaige  it,  and  no  ex- 
amination was  made  to  see  if  any  dynamite  remained  undis- 
charged; that  a  stroke  made  by  said  workman  with  his 
pick  caused  the  dynamite  to  explode  with  great  force, 
whereby  the  plaintiff,  without  any  fault  or  negligence  on 
His  part,  was  seriously  injured  by  means  of  stone  and  dirt 
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betn^  hurled  againBt  him;  that  he  did  not  know,  at  the. 
time  of  the  accident,  that  the  place  where  he  was  injured 
was  one  of  danger,  but  that  its  dangerous  character  was 
known  to  said  contractore;  that  neither  the  plaintifF  nor  the 
employe,  who  exploded  the  dynamite,  had  any  knowledge 
that  there  was  any  dynamite  at  or  near  where  they  were  at 
work  and  that  the  defendants  did  not  notify  plaintiff  that 
such  place,  where  the  accident  occurred,  was  more  danger- 
ous than  the  place  where  he  had  previously  worked;  that 
the  defendants  knew  that  the  charge  of  dynamite  had  been 
placed  where  it  exploded,  at  the  time  of  the  injury,  hut  they 
did  not  make  an  examination  to  learn  if  any  of  it  remained 
undisehai^ed ;  wherefore,  plaintiff  says,  because  of  such  neg- 
ligence of  said  defendants,  and  without  any  fault  on  hia  part, 
he  was  injured  as  aforesaid,  etc. 

The  third  paragraph  of  the  complaint,  after  alleging  that 
the  city  of  Huntington  is  a  municipal  corporation,  etc.,  states 
that  it  entered  into  a  written  contract  with  its  codefendants, 
Keefer  and  Hallwood,  to  conatruct  a  sewer.  It  then  pro- 
ceeds to  set  f<wtb  substantially  the  following  facts:  That 
under  this  contract  it  was  provided  that  these  oontractors 
ahonld  employ  laborers  who  were  residents  of  the  city  of 
Huntington,  except  experts;  that  it  was  also  provided  therein 
that  the  work  in  the  construction  of  such  sewer  was  to  be 
performed  in  a  workmanlike  manner  to  the  satisfaction  and 
acceptance  of  the  city  en^neer  and  common  council ;  that 
said  contractors  further  agreed  under  the  contract  to  hold 
and  save  said  city  harmless  from  all  damages  arising  out  of 
the  construction  of  said  sewer  and  sustained  by  citizens  or 
their  property  on  account  of  blasting  by  the  use  of  dynamite, 
or  from  leaving  pits  or  openings  to  said  sewer  unprotected; 
that,  in  order  more  fully  to  protect  and  indemnify  itself,  in 
the  event  it  should  be  compelled  to  pay  any  such  damages, 
the  city  took  from  said  contractors  a  good  and  sufficient  bond. 
Tn  the  construction  of  said  sewer  it  became  necessary  to 
excavate  a  "hard,  flinty  rock";  which  fact  was  known  to  the 
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city  before  it  let  the  contract  for  said  improvement,  and  it 
well  knew  that  the  contractors,  in  blasting  and  excavatiiig 
such  rock,  would  nse  dynamite,  and  that  it  woufd  reqiure 
careful  persons  to  handle  such  explosive  material,  in  order 
to  avoid  injury  to  persons  and  property.  It  is  further 
charged  in  this  paragraph  that  the  city  of  Huntington,  hav- 
ing all  the  right  of  supervising  said  work,  as  above  set  out, 
failed  in  ita  duty  in  this,  that  it  did  not  see  that  the  common 
labor  was  done  by  residents  of  said  city,  and  that  experte 
were  employed  when  necessary;  that  the  city  did  not  direct 
how  or  in  what  manner  the  dynamite  should  be  naed  by  said 
contractors,  or  what  care  or  caution  should  be  exereised  in 
its  use,  in  order  to  prevent  injury  to  laborers,  and  made  do 
rules  or  regulations  in  reapect  to  the  use  of  such  dangerous 
material  nor  as  to  the  manner  that  ita  inexperienced  employee 
were  to  be  instructed,  so  as  to  prevent  injury;  and  that  no 
such  instructions  were  given  to  the  plaintiff,  etc.  That  from 
the  commencement  of  the  work  upon  the  sewer  until  Decem- 
ber 4,  1894,  the  city,  it  is  alleged,  well  knew  that  the  de- 
fendants were  not  employing  men  who  were  experts  in  the 
nse  of  dynamite,  and  that  neither  were  all  of  the  common 
laborers,  employed  by  thejn,  residents  of  said  city;  and  that 
it  also  knew  that  the  work  was  not  being  done  in  a  prepcr 
manner,  by  using  such  explosive  material;  and  that  said 
Kecfer  and  Hallwood  were  allowing  it  to  be  handled  by 
careless  and  incompetent  men,  "who,  by  their  carelessness 
and  negligence  in  handling  this  dynamite  and  in  preparing 
the  same  by  warming  it  at  the  fire  instead  of  by  warm  water, 
which  is  the  only  safe  way,  caused  destruction  to  property 
and  death  to  individuals;"  that  neither  at  the  time  of  entei^ 
ing  into  said  contract,  nor  at  any  other  time  after  the  city 
had  knowledge  of  the  careless  handling  of  such  dynamite, 
did  it  demand  tbat  experts  should  be  employed  to  handle 
such  material,  nor  did  it  direct  how  it  should  be  iised,  nor 
what  precaution  should  be  taken  in  its  use  to  protect  life  and 
property;  and  that  it  wholly  failed  to  exercise  the  right  of 
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mperrision  as  reserved  hy  it  in  said  contract  It  is  alleged 
that  the  plaintiff  was  "employed  by  said  contractors  to 
work  for  said  city  to  shovel  dirt  and  stone,  under  the  agree- 
ment that  said  contractors  had  with  the  city,  and  that  he  was 
a  resident  of  the  city  of  Huntington  bnt  not  an  expert 
laborer," 

Plaintiff's  duty,  it  is  srerred,  was  to  shovel  loose  stone  and 
dirt  oat  of  the  sewer  as  the  work  therein  progressed,  and  he 
had  nothing  to  do  with  the  handling  of  dynamite  or  other 
explosive  material,  and  had  no  means  of  knowing  when  or 
where  the  dynamite  was  used,  and  was  ignorant  of  the  care 
and  methods  neeeesary  to  be  employed  in  its  nse  in  order  to 
avoid  injury  to  persons  and  property;  and  it  was  his  duty 
only  to  shovel  dirt  and  stone  after  the  same  had  been  loos- 
ened by  the  discharge  of  such  dynamite  at  such  place  or 
places  as  he  might  be  directed  by  said  contractors;  that  in 
blasting  said  rock,  it  was  the  custom  of  the  contractors, 
Keefer  and  Hallwood,  to  dnll  a  number  of  holes  into  the 
rock  and  to  charge  the  same  by  putting  therein  pieces  of 
dynamite  and  exploding  it  by  means  of  electricity  "which 
was  an  imperfect  machine,  and  did  not  discharge  all  of  the 
dynamite  and,  when  all  care  and  caution  was  taken,  it  was 
not  unusual  for  some  of  the  charges  to  remain  unexploded 
when  loaded  in  the  manner  as  above  stated,  as  said  con- 
tractors well  knew";  and  that  plaintiff  was  ignorant  of  the 
fact  that  unexploded  pieces  of  dynamite  remained  in  the 
rock  which  had  been  blasted,  and  that  this  fact  could  only 
have  been  ascertained  by  some  person  who  was  an  expert 
in  the  discharge  of  dynamite. 

On  the  4th  day  of  December,  1894,  while  plaintiff  and 
other  employes  of  the  city  of  Huntington  were,  by  order  of 
said  contractors,  engaged  at  work  in  shoveling  dirt  and  stone 
from  this  sewer,  and  while  one  of  said  employes  or  workmen 
was  carefully  engaged  with  a  pick  in  removing  pieces  of  rock 
which  had  been  broken  up  bv  blasting,  he  struck  with  his 
pick  one  of  the  unexploded  charges  of  d3'uainite  which  was 
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hidden  ia  &  piece  of  rock,  which  fact  waa  unknown  to  either 
the  plaintiff  or  said  employe.  This  piece  of  unexploded 
dynamite  had  been  negligently  permitted  to  remain  in  a 
hole  of  eaid  rock  without  marking  the  place  as  one  of  danger 
and  without  any  examination  being  made  to  discover  if  it 
remained  in  the  rock  unexploded.  Neither  the  plaintiff  nor 
the  employe  who  struck  the  dynamite  with  his  pick,  and 
thereby  exploded  it,  knew  of  the  danger  of  the  place  at 
which  they  were  at  work. 

It  is  further  charged  tJiat  said  dynamite,  when  struck  with 
the  pick,  exploded  with  great  force,  and  hurled  stone  and 
dirt  against  the  plaintiff,  whereby  he  waa  permanently  ib- 
jured,  without  any  fault  or  negligence  on  hia  part.  The 
paragraph  then  charges  that  the  injury  so  sustained  by  the 
plaintiff  waa  due  wholly  to  the  negligence  of  the  defendants 
in  putting  him  to  work  in  ao  tusafe  place,  of  the  danger  of 
which  be  had  no  knowledge,  and  to  the  careless  and  negli- 
gent manner  in  which  said  work  was  done  by  the  contractors 
as  above  set  out;  all  of  which  was  allowed  and  suffered  to 
be  done  by  the  said  city  of  Huntington;  and  in  not  informing 
plaintiff  that  the  place  where  he  was  directed  to  work  was 
one  of  danger,  and  in  failing  to  have  an  expert  to  examine 
and  discover,  after  every  blast,  if  any  dynamite  remained 
undischarged,  and  to  mark  the  place  where  it  remained  as 
one  of  danger.  The  pleading  closes  as  follows:  "Where- 
fore he  [plaintifTI  says  that  because  of  said  carelessness  and 
negligence  of  said  defendants  in  placing  this  plaintiff  in  such 
an  unsafe  place  to  work,  and  without  any  fault  or  negligence 
or  want  of  care  or  caution  on  his  part,  he  was  injured  ae  afore- 
said to  his  damage  to  the  sum  of  $10,000,  etc." 

These  two  paragraphs  of  the  complaint  may  be  aoid  to  be 
indefinite,  and  certainly  are  loosely  drafted.  If  either  con 
be  said  to  advance  any  particular  or  definite  theory,  under 
the  facts  as  therein  alleged,  it  is  that  the  plaintiff  was  an  em- 
ploye of  the  city  of  Huntington,  employed  to  work  for  it 
upon  the  sewer  in  question,  through  the  agency  of  Keefer 
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and  Hallwood,  the  parties  with  n4iom  the  city  had  contracted 
for  the  coDstmction  of  such  sewer;  and  that  therefore  the  re- 
lation of  master  and  servant,  at  the  time  of  the  accident, 
existed  between  the  city  and  the  ptain.tiff.  The  particular 
n^Iigence  charged  to  the  defendants,  tinder  the  avernients 
of  these  paragraphs,  and  by  which  the  injury  sustained  by  the 
plaintiff  seems  to  be  attributed  by  the  alle^red  facts,  is  thot  he 
was  pat  to  work  by  the  defendants  at  a  place  in  the  sewer 
which  had  been  rendered  unsafe  or  dangerous  hy  reason  of 
the  live  or  unexploded  dynamite  which  was  concealed  or  bid- 
den in  the  loose  rock;  of  which  fact  plaintiff  and  the  other 
employes  of  the  city,  engaged  with  him  in  removing  the 
dirt  and  rock,  were  ignorant,  but  which  danger  or  peril  was 
known  to  the  defendants.  Assuming  that  either  one  or 
both  of  the  paragraphs  state  a  cause  of  action,  we  may  pass 
to  an  examination  of  the  evidence  and  determine  whether 
the  trial  court  was  justified  in  directing  the  jury  to  return  a 
verdict  in  favor  of  the  defendantfl  upon  the  issues  tendered 
by  the  complaint. 

The  evidence  introduced  by  the  plaintid  shows  that  the 
city  of  Huntington,  under  its  charter  rights,  made  a  contract 
with  Keefer  and  Hallwood  to  construct  a  eewer  along  cer- 
tain streets  of  that  city.  This  contract  was  reduced  to  wri- 
ting and  a  bond  was  executed  by  the  contractors  for  the  faith- 
ful performance  thereof.  The  formation  of  the  earth 
throng  which  the  improvement  was  to  be  made  consisted  iu 
the  main  of  flinty  rock.  Above  this  rock  there  was  a  light 
■nrfaoe  of  earth  which  could  be  removed  with  shovels.  The 
sewer  was  large  in  its  dimensions,  being  about  seven  or 
eight  feet  in  diameter,  the  excavation  being  about  twenty 
feet  wide  and  fifteen  feet  and  over  in  depth.  In  making 
the  excavations  it  became  necessary  to  use  powerful  explo- 
sives in  order  to  blast  this  rock,  and  dynamite  was  used  for 
that  purpose.  It  appears  that  several  holes  would  be  drilled 
in  the  rock  and  then  charged  with  dynamite,  which  was  (ex- 
ploded by  the  means  of  an  electric  battery;  and  the  rock  and 
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hidden  in  a  piece  of  roc'  i  ach  blast 

the  plaintiff  or  aaid        \  f  the  ■ 

dj-namite  had  been  ' 

hole  of  said  rock  w-'j  > 

and  without  any  j  jt  \,  '  J  the  i 

remained  in  the  1 1 1  ''inployes  \. 

the  employe   [  %  '  -le  plaintiff  being  one  y,. 

therehv  exn'-  *  .ington  had  no  control  over  tht 

.e  improvement,  and  had  nothing  to 
.  t-inployment  of  the  servants  of  the  con- 
.s  no  evidence  tending  to  establish  that  these 
he  employment  of  laborers  to  work  in  eon- 
wer,  were  the  agents  of  the  city.  They  were 
dent  contractors,  and  there  ia  not  even  a 
lence  going  to  show  that  the  city  had  any- 
to  do  with  the  employment  of  the  plaintiff 
lim  any  directions  in  regard  to  the  perform- 
y,  BO  as  to  make  him  its  own  aervant;  aod 
re  absence  of  evidence  to  show  that,  at  the 
dent,  which  occurred  December  4,  1894,  or 
le  relation  of  roaster  and  servant  existed  be- 
the  city.  All  that  the  city  reserved  in  re- 
■k  so  let  was  the  right  to  see  that,  as  it  pro- 
irovement  conformed  to  the  particolar  etand- 
p  under  the  plans  and  specifications. 
;11  settled  that  a  person  is  not  respomdhle  for 
ndependent  contractor,  to  whom  he  has  let  ft 
or  job,  where  he  reserves  to  himself  no  con- 
ne  except  the  right  to  see  that  it  conforms  to 
idard.  Under  such  circumstances,  as  a  gen- 
ctrine  of  respondeat  superior  does  not  applj- 
!r  Co.  V.  White,  124  Ind.  376;  Wabash,  etc., 
r,  111  Ind.  195.  There  are  exceptions,  how- 
eral  rule,  among  which  the  following  may  be 
notca:  cirat,  where  the  work  itself  is  unlawful,  (In  such 
a  case  the  person  authorizing  the  work  to  be  done  can 


MAY 


1899— Vol.  153. 
■;,  Hunttngton. 


-'G  the, 
f  does  the 


■eldhinisf  '^     ■  j  ^    ^l 

J,  regard  to  the  manner  m 

^  d  what  he  saw  and  did 

V  =;  .''rilled  holea  in  there, 

',    -let    A.     Yes.     Q. 
?       ->t     A.     I  believe 
■^le  worh,  '  ■"    ■ — ^yon  saw  that 

,on  M  to  ci-eate  a  nuisan.  ered  that  over 

tie  premises  suffers  or  pern.  '  .-.amite  therei 

^  dEmages  result.     yiahas\t.ic.,U.  '  the  seweri 

*  addition  to  our  o^pn  eases,  among  the  gu  ^ight?     A. 

ities  supporting  this  doctrine  are  the  folii.  A.    Yes, 

Pttf,  8  Ohio  St.  358;  Creed  v.  KaHvmnv.,  2*-  >amite^ 

Sfom  V.  Xliica,,  17  N.  Y.  104;  Carman  v.  iSfeuien,  ?  aur- 
^-  Co.,  4  Ohio  St.  899 ;  Conjreve  v.  Uorgan,  5  Dn^  ^  -rer? 
^I'er  Co.  V.  TPare,  16  "Wall.  (U.  S.)  566;  Mayor  v.  p^  -i? 
3  Rill  612;  Dygert  v.  Scftencfc,  23  Wend.  446;  V'anderpo^  ' 
'■  fftiMon,  28  Barb.  196;  Matkeny  v.  Wolffs,  2  Duv.  (Kj.\ 
137;  Milford  v.  Holfcrooifc,  9  Allen  (Maaa.)  17;  Bower,, 
PMfe,  L  R.  1,  Q.  B.  D.  321;  EUis  v.  Sheffield  Gas  Co.,  23 
L  J.  Q.  B.  D.  C^-  S.)  *2. 

The  plaintiff,  however,  does  not  under  his  complaint  aeeh 
to  bring  his  ease  within  any  of  the  exceptions  to  this  general 
rale. 

Connsel  for  appellant  lay  some  stress  upon  the  fact  that 
the  contractors  obligated  themselves,  under  clause  32,  §3106 
K.  S.  1881  and  Homer  1897,  §3541  Burns  1894,  to  save 
the  city  harmless  in  regard  to  damages  arising  out  of  their 
negligence.  This  fact,  however,  under  the  circumstances, 
lends  no  Bupport  to  appellant's  theory  of  the  case.  The 
plaintiff,  upon  whom  rested  the  burden  of  establishing  all 
the  material  Issues  tendpred  by  his  complaint,  having  failed 
to  introduce  any  evidence  as  against  the  city  of  Huntington, 
to  support  eiich  issues,  the  court  did  not  err  in  directing  a 
verdict  in  favor  of  the  city.  Oleson  v.  Lalv  Shore,  etc.,  R. 
Co.,  143  Tnd.  405,  32  L.  K.  A.  149,  and  cases  there  cited. 
We'  are  of  the  opinion  also  that  the  trial  court,  under  the  cir- 
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City  before  it  let  the  contract  for  said  improvement,  and  it 
well  Icnew  that  the  contractors,  in  blasting  and  excavating 
snch  rock,  would  use  djTiamite,  and  that  it  woufd  reqnire 
careful  persons  to  handle  such  explosive  material,  in  order 
to  avoid  injury  to  persons  and  property.  It  13  further 
charged  in  this  paragraph  that  the  city  of  Huntington,  hav- 
ing all  the  right  of  supervising  said  work,  as  above  set  out, 
failed  in  iis  duty  in  this,  that  it  did  not  see  that  the  common 
labor  was  done  by  residents  of  said  ci^,  and  that  experts 
&  were  employed  when  necessary;  that  the  city  did  not  direct 

hj,  how  or  in  what  manner  the  dynamite  should  be  used  by  said 

F  contractors,  or  what  care  or  caution  should  be  exercised  in 

r  its  use,  in  order  to  prevent  injury  to  laborers,  and  made  no 

^^  rules  or  regulations  in  respect  to  the  use  of  snch  dangerous 

^  material  nor  as  to  the  manner  that  its  inexperienced  employe^ 

were  to  he  instructed,  so  as  to  prevent  injury;  and  that  no 
such  instructions  were  given  to  the  plaintiff,  etc.    That  from 
r  the  commencement  of  the  work  upon  the  sewer  until  Deeera- 

"    ,   '  her  4,  1894,  the  city,  it  is  alleged,  well  knew  that  the  de- 

t-  fendants  were  not  employing  men  who  were  experts  in  the 

('  use  of  dynamite,  and  that  neither  were  all  of  the  common 

<■-:'  laborers,  employed  by  thepi,  residents  of  said  city;  and  that 

f'f:'  it  also  knew  that  the  work  was  not  being  done  in  a  proper 

;:  .  manner,  by  using  such  explosive  material;  and  that  said 

■V "  Keefer  and  Hallwood  were  allowing  it  to  be  handled  by 

k  careless  and  incompetent  men,  "who,  by  their  carelessness 

L  and  negligence  in  handling  this  dynamite  and  in  preparing 

.^-    '  the  same  by  warming  it  at  the  fire  instead  of  by  warm  water, 

which  is  the  only  safe  way,  caused  destruction  to  property 
and  death  to  individuals;"  that  neither  at  the  time  of  entei^ 
ing  into  said  contract,  nor  at  any  other  time  after  the  city 
had  knowledge  of  the  careless  handling  of  such  dynamite, 
did  it  demand  that  experts  should  be  employed  to  handle 
such  material,  nor  did  it  direct  how  it  should  be  used,  nor 
what  precaution  should  be  taken  in  its  use  to  protect  life  and 
;.  property;  and  that  it  wholly  failed  to  exercise  the  right  of 
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mpenrisioD  as  reserved  hj  it  in  said  contract.  It  is  alleged 
that  the  plaintiff  was  "employed  bj  said  contractors  to 
work  for  said  city  to  shovel  dirt  and  stone,  under  the  agree- 
ment that  said  contractors  had  with  the  city,  and  that  he  was 
a  resident  of  the  city  of  Huntington  but  not  an  expert 
laborer." 

Plaintiff's  duty,  it  is  averred,  was  to  shovel  loose  atone  and 
dirt  out  of  the  sewer  as  the  work  therein  progressed,  and  he 
liad  nothing  to  do  with  the  handling  of  dynamite  or  other 
explosive  material,  and  had  no  means  of  knowing  when  or 
where  the  dynamite  was  used,  and  was  ignorant  of  the  care 
and  methods  necessary  to  be  employed  in  its  use  in  order  to 
avoid  injury  to  persons  and  property;  and  it  was  his  duty 
only  to  shovel  dirt  and  stone  after  the  same  had  been  loos- 
eaed  by  the  discharge  of  such  dynamite  at  such  place  or 
places  as  he  might  be  directed  by  said  contractors;  that  in 
blasting  said  rock,  it  was  the  custom  of  the  contractors, 
Keefer  and  Hallwood,  to  drill  a  number  of  holes  into  the 
rock  and  to  charge  the  same  by  putting  therein  pieces  of 
dynamite  and  exploding  it  by  means  of  electricity  "which 
was  an  imperfect  machine,  and  did  not  discbarge  all  of  the 
dynamite  and,  when  all  care  and  caution  was  taken,  it  was 
not  nnnsaal  for  some  of  the  charges  to  remain  unexploded 
when  loaded  in  the  manner  as  above  stated,  as  said  con- 
tractors well  knew";  and  that  plaintiff  was  ignorant  of  the 
fact  that  unexploded  pieces  of  dynamite  remained  in  the 
rock  which  had  been  blasted,  and  that  this  fact  could  only 
have  been  ascertained  by  some  person  who  was  an  expert 
in  the  discharge  of  dynamite. 

On  the  ith  day  of  December,  1894,  while  plaintiff  and 
other  employes  of  the  city  of  Huntington  were,  by  order  of 
said  contractors,  engaged  at  work  in  shoveling  dirt  and  stone 
from  this  sewer,  and  while  one  of  said  employes  or  workmen 
was  carefully  engaged  with  a  pick  in  removing  pieces  of  rock 
which  had  been  broken  np  by  blasting,  he  struck  with  his 
pick  one  of  the  unexploded  charges  of  dynamite  which  was 
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and  e&v  them  dig  it  out.  He  also  testified  that  he  knew  it 
was  the  same  dynamite  that  was  being  used  to  blast  the  rock, 
and  also  "knew  that  dynamite  had  been  used  in  the  city  of 
Huntington  for  years  past  for  blasting  rock  in  excavnting 
for  sewers;  and  by  his  testimony  he  showed,  to  an  extent  at 
least,  that  he  was  familiar  with  the  nature  of  dynamite  and 
what  would  cause  it  to  explode,  and  disclosed  that  he  was 
familiar  with  the  process  employed  by  the  defendants  in 
blasting  the  rock  in  question,  and  that  the  danger,  if  any,  to 
which  ha  was  subjected  at  the  place  in  which  he  was  at  work, 
at  the  time  he  sustained  his  injuries,  was  as  well  known  to 
him  as  to  his  employers. 

The  plaintiff  introduced  Henry  Keefer,  the  defendant,  as 
a  witness,  and  he  testified  that  he  had  been  familiar  with  the 
character  of  dynamite,  and  had  used  it  for  several  yeara  in 
blasting,  when  engaged  in  the  construction  of  sewers.  He 
stated  that  in  blasting  the  rock  in  the  sewer  in  controversy, 
the  holes  were  drilled  in  the  rock  to  the  depfh  of  four  feet 
and  the  dynamite  placed  therein  and  exploded  by  means  of  an 
electric  battery,  and  that  this  machine  was  in  perfect  order 
and  would  dischai^  twenty  or  thirty  holes  at  one  explosion. 
He  further  testified  that  there  were  no  other  means  of  as- 
certaining whether  all  of  the  dynamite  at  the  bottom  of  theee 
holes  had  exploded  except  by  excavating  and  throwing  out 
the  loose  stone;  and  the  only  means  for  removing  pieces  of 
stone  broken  up  with  the  blasts  was  by  shovels  and  picks; 
and  the  men  who  used  these  implements  were  instructeil  to 
be  careful  and  remove  all  unexploded  dynamite ;  and,  when 
it  was  known  that  any  of  the  dynamite  had  not  been  dis- 
charged, the  hole  was  marked  and  the  men  notified  of  that 
fact  and  directed  to  be  careful. 

The  evidence  shows  that  the  occasion  upon  which  plaintiff 
was  injured  was  on  December  4,  1894;  that  he  and  one 
Henry  Bane,  along  with  other  employes,  were  at  work  in  the 
sewer,  which  was  then  nearing  completion,  engaged  in  re- 
moving the  loose  stone  and  dirt  with  picks  and  shovels.    Bane 
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iras  picking  the  stooe  loose  with  hb  pick,  and  plaintiff  was 
throwing  it  out  of  the  trench  with  a  shovel.  Bane  accident- 
illy  struck  a  piece  of  tinexploded  dynamite  with  his  pick, 
vhich  caused  it  to  explode,  causing  great  injury  to  himself 
and  plaintiff. 

One  Heniy  Wagner  was  also  introduced  as  a  witness  for 
plaintiff,  and  he  testified  that  he  was  the  foreman  in  chaige 
of  the  blasting  and  shoveling  gangs  of  men  who  were  at 
work  upon  the  sewer.  He  remembered  the  explosion  <hi 
December  4,  1894.  This  witness  had  been  at  the  place 
where  the  accident  occurred  about  ten  minutes  before  it  hap- 
pened, and  had  made  an  examination  among  the  loose  stones 
and  dirt  to  discover  if  any  dynamite  refuained  there  undis- 
charged,  and  discovered  none. 

We  have  carefully  read  all  of  the  evidence,  and  it  fully 
discloses,  we  think,  without  any  conflict,  that  the  alleged 
dangerona  or  unsafe  character  of  the  place  where  the  plain- 
tiff was  at  work  at  the  time  he  was  injured  by  the  dynamite, 
which  was  exploded  when  Bane,  his  fellow  servant,  strack 
it  with  his  pick,  was  equally  open  to  the  observation  of  both 
the  plaintiff  and  hia  employers,  and  that  in  this  respect  they 
were  on  an  equality  with  each  other.  The  plaintiff  had  been 
in  the  employ  of  the  defendants,  Keefer  and  Hallwood,  from 
Jane  until  the  time  of  the  accident  in  the  following  Decem- 
ber; he  was  familiar,  it  appears,  with  the  process  of  ex- 
ploding the  dynamite,  and  knew  that  all  of  it,  at  times,  was 
not  discharged,  or  that  occasionally  some  of  the  charges  re- 
mained unexploded  in  the  broken  pieces  of  rock,  and  that 
the  pieces  of  stone  had  to  be  removed  from  the  trench  by 
himself  and  his  fellow  workmen.  Conceding  that  the  al- 
leged breach  of  duty  on  the  part  of  the  defendants  caused 
the  plaintiff  to  be  exposed  to  a  peril  in  the  place  where  he  was 
engaged  at  work,  which  resulted  in  the  injury  of  which  he 
complains,  still  he  appears  to  have  voluntarily  remained  in 
their  service  with  knowledfro  of  the  danger  in  question,  nnd, 
under  the  circumstances,  he  must  be  deemed  to  have  assumed 
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the  risk  incident  to  such  peril,  Swanson  v.  City  of  Lafay- 
ette, 134  Ind.  625;  Big  Creek  Stone  Co.  v.  Wolf,  138  Ind. 
496 ;  Rogers  v.  Leyden,  127  Ind.  60 ;  Wahash  R.  Co.  v.  Ray, 
152  Ind.  392. 

The  evidence  indisputably  discloses  that  thia  unsafe  con- 
dition of  the  sewer  trench,  where  plaintiff  was  at  worit  at 
the  time  he  sustained  the  injury,  was  as  obvious  and  as  veil 
known  to  him  as  it  was  to  his  employers,  and  therefore  de- 
feats his  action.  Without  a  showing  in  his  compkiDt  that 
he  was  ignorant  of  the  danger  in  question  and  that  the  de- 
fendants had  knowledge  thereof,  he  could  have  had  no 
standing  in  court.  To  recover  a  judgment  under  the  evi- 
dence, it  was  neces&ry  that  both  of  these  material  facta  be 
established.  It  is  sufficient  to  say  that  the  evidence  does 
not  even  tend  to  support  the  theory  of  the  complaint,  and  the 
plaintilT  is  not  in  a  position  to  assert  any  substantial  claim  to 
a  verdict  thereunder,  and  the  court  therefore  properly  di- 
rected the  jury  to  return  their  verdict  for  the  defendant 
Keefer. 

Judgment  affirmed. 


Natches  v.  Natchkk. 
[No.  19,186.    Filed  Octobar  81,  1B».1 
J  Appeal. — Interloentory  Order. — Bond, — No  appoftl  can  be  teken  from 
]      an  interlooutorj  order  unloes  there  is  a  statnte  expreeeir  providing 
therefor,  and  anch  statute  must  be  striotlj  construed,    p.  369. 
3 AiiTL— Interlocutory  Order.— Bond.— Vadet  §§046-848  Homer  1SBT, 
no  appeal  oaa  be  taken  from  an  appealaUe  mterloontorj  oidv 
made  in  term  time,  unless  the  bond  is  Sled  and  approved  and  the 
appeal  is  taken  at  the  term  at  whioh  the  order  was  made,    pp. 
S69.  570. 

From  the  Boone  Circuit  Court.     Appeal  dismissed. 

S.  M.  Rahton,  C.  0.  Guenther  and  A.  B.  Clark,  for  ap- 
pellant. 

Thomas  Hanna,  R.  Vf,  Harrison  and  Noah  Loughrvn, 
for  appellee. 
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MoiTEB,  J. — TMa  is  an  appeal  hy  appellant  from  an  is- 
terlocutory  order  against  him  for  the  payment  <^  money^ 
made  at  a  r^ular  term  of  the  court  below.  The  order  for 
the  payment  of  the  money  was  made  on  July  1,  1899,  and 
appellant  at  the  time  the  order  was  made  prayed  an  appeal, 
and  the  conrt  fixed  the  amonut  of  the  appeal  bond,  and  a 
Bm«ty  was  named  by  appellant  and  accepted  by  the  court, 
and  ten  daya  given  in  which  to  file  the  bond.  After  said 
order  was  made,  and  appeal  prayed,  and  on  the  same  day,  the 
conrt  below  adjourned  for  the  term.  On  July  8,  1899,  in 
vacation,  appellant  filed  his  bond  in  the  amount  fixed  and 
with  the  surety  accepted  by  the  court,  and  on  September 
3,  1899,  filed  the  transcript  in  this  conrt 

Appellee  has  filed  a  motion  to  diemiss  the  appeal  on  the 
gronnd  that  the  same  was  not  taken  at  the  term  at  which 
said  order  was  made.  The  rule  is  that  no  appeal  can  be 
taken  fnun  an  interlocutory  order,  unless  there  is  a  statute 
expressly  providing  therefor,  and  such  statute  must  be  strictly 
conatmed.  Weaiem  Union  Tel.  Co.  v.  Lock,  Adm.,  107 
Ind.  9,  and  cases  cfted;  Wood  v.  Breuvr,  9  Ind.  86;  Slliott'd 
App.  Proc.,  §§100-109;  2  Ency.  PI.  &  Pr.  81,  and 
cases  cited  in  note  2.  In  Western  Union  Tel.  Co.  v.  Lock, 
A.dm.,  supra,  (p.  15),  Elliott,  J.,  speaking  for  the  court  said: 
'^t  is,  therefore,  important  that  the  right  of  appeal  from  all 
interlocutory  orders  should  be  carefully  guarded,  and  the 
statutes  conferring  it  strictly  construed." 

This  appeal  is  not  governed,  therefore,  by  §§644,  659 
Bums  1894,  §§632,  640  R.  S.  1881  and  Homer  1897,  which 
provide  for  appeals  from  final  judgments,  but  by  §§668, 
659,  660  Bums  1894,  §§646,  647,  648  R.  S.  1881  and  Hop- 
ner  1897,  which  provide  for  appeals  from  certain  interloc- 
■ntory  orders  mentioned  therein,  §658  (646)  supra,  pro- 
vides that  appeals  may  be  taken  from  certain  interlocntfflry 
orders,  among  which  are  "orders  for  the  payment  of  money." 
§659  (647) ,  81/pro,  provides  that,  "Such  appeal  may  be 
Vol.  153—24 
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taken  at  the  term  of  the  court  at  which  the  order  is  made;  or, 
vben  made  in  vacation,  the  appeal  may  be  taken  at  the  time 
or  during  the  next  term.  The  appeal  shall  not  be  granted 
until  the  appellant  haa  filed  an  appeal  bond,  as  in  other  cases 
of  appeal."  §660  (648)  supra,  provides  that,  "Such  appeal 
shall  not  stay  proceedings  upon  the  order  more  than  thirty 
days,  unless  the  Supreme  Court  in  term,  or  some  judge 
thereof  in  term  or  vacation,  shall  otherwise  order."  §659 
(647)  supra,  expressly  prohibits  the  court  from  granting  an 
appeal  from  an  appealable  interlocutory  order  until  the  ap- 
pellant has  filed  his  appeal  bond,  and  limits  the  right  to  ap- 
peal from  Buch  order,  if  made  in  term  time,  to  the  te/na  at 
wljich  it  is  made.  It  is  evident  therefore  that  no  appeal  can 
be  taken  from  an  appealable  interlocutory  order,  made  in 
term  time,  unless  the  bond  is  filed  and  approved,  and  the 
sppeal  is  taken  at  the  term  at  which  the  order  was  made. 
Elliott's  App.  Proc.  §109. 

UiUer  V.  Burkei,  132  Ind.  469,  cited  by  appellant  is  not 
in  conflict  with  the  conclusion  reached  in  this  case.  In  that 
ease  the  appeal  was  taken  from  an  interlocutory  order  made 
in  vacation,  the  amount  of  the  bond  being  fixed  by  the  judge, 
and  twenty  days'  time  given  in  which  to  file  the  appeal  bond. 
An  appeal  may  be  taken  from  an  appealable  interlocutory 
order  made  in  vacation,  at  the  time  it  b  made  or  during  the 
next  term.  §6S9  (647)  supra.  The  appeal  bond  in  that 
case  was  filed  within  the  time  ^ven,  which  was  before  the 
expiration  of  the  time  fixed  by  the  statute  within  which  aa 
appeal  could  be  taken  from  an  interlocutory  order  made  in 
vacation. 

In  this  case  the  apjreal  bond  was  filed  after  the  close  of  the 
term  at  which  the  order  was  made,  and  therefore  after  the 
time  within  which  an  appeal  could  be  taken.  It  is  evident 
that  no  appeal  can  be  taken  from  any  appealable  interlocu- 
tory order,  if  it  is  made  in  term  time,  unless  the  appeal  bond 
is  filed  before  the  cloco  of  the  term  at  which  the  order  is 
made,  and  if  it  is  made  in  vacation,  unless  the  appeal  btmd 
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\s  filed  before  the  close  nf  the  next  term  after  the  order  is 
made.  Judge  Elliott,  in  his  admirable  work  on  App.  Proc., 
f  lOy,  says:  "A  bond  must  be  filed  and  the  appeal  must  be 
taken  at  the  term  at  which  the  order  is  made,  if  made  in 
term  time,  but  if  not  made  in  term  time,  then  at  the  time  it 
is  made  or  during  the  next  term." 

Appellee's  motion  to  dismiss  the  appeal  is,  therefore,  sus- 
tained.   Appeal  dismissed. 


Board  of  Comiussigners  of  Howard  Oousty 
V.  Pollard. 

[No.  IS.9U.  Filed  Nowmber  1.  IBW.J 
Attokhbt  anp  CutHT.— ftoor  Perton.—LiiMiity  of  County  for  At- 
torn^* Fee*.— An  attome;  appointed  bj  the  oourt  aa  counsel  for 
(we  admitted  to  prooecute  a  civil  action  as  a  poor  person,  under  §201 
Bums  1904,  is  not  entitled  to  tmj  compensation  for  his  services,  and 
an  order  of  court  making  an  allowance  for  such  servioes  is  not  au> 
thorized  by  law. 

From  the   Howard  Superior  Court.     Reversed. 

J.  C.  BlacHidge,  C.  C.  Shirley  and  C.  Wolf,  for  appellant. 

B.  F.  Harness  and  C.  N.  Pollard,  for  appellee. 

DowTvino,  J. — B,v  tlie  onler  of  the  Howard  Circuit  Court, 
one  Forgey,  who  was  the  plaintiff  in  a  civil  action  pending 
in  that  court,  was  admitted  to  prosecute  the  same  as  a  poor 
person,  agreeably  to  the  provi.aiona  of  §260  R.  S.  1881 
and  Homer  180",  §261  Bums  1804.  The  appellee,  an 
attorney  of  that  court,  was  assigned  him  to  prosecute  the 
suit.  The  appointment  was  accepted,  and  such  professional 
.  services  as  were  necessary  in  the  action  were  perfonned  by 
appellee.  Afterwards,  the  court  by  its  further  order,  al- 
lo^ped  the  appellee  the  sum  of  $100  as  compensation  for  hia 
services.  A  certified  copy  of  this  order  was  presented  to 
the  auditor  of  Howard  county,  and  a  warrant  upon  the 
treasurer  of  the  county  for  the  payment  of  the  sum  named 
in  the  order  vas  demanded.     The  auditor  refused  to  drav 
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snch  warrant,  and  suit  was  brought  by  the  appellee  a 
the  board  of  commissioners  of  Howard  county,  upon  the 
order,  A  demurrer  to  the  complaint  was  overruled,  and  the 
defendflnt  failing  and  refusing  to  plead  further,  judgment 
was  rendered  for  appellee.  The  board  appealed,  and  the 
error  assigned  is  the  ruling  of  the  court  on  the  demurrer. 

The  question  presented  is,  did  the  appointment  of  the  ap- 
pellee by  the  Howard  Circuit  Court  create  a  charge  against 
the  county,  and  was  the  order  of  the  court  allowing  the  ap- 
pellee compensation  for  professional  services  rendered  by 
him  to  a  poor  person,  in  a  civil  action,  authorized  by  lav. 

The  provision  of  the  statute,  under  which  the  appointment 
of  the  appellee  as  such  attorney  was  made,  is  found  in  the 
code  of  civil  procedure  only,  §261  Bums  1894,  §260  Hoi^ 
ner  1897,  and  is  in  these  words:  '"Any  poor  person,  not  hav- 
ing sufficient  means  to  prosecute  or  defend  an  action,  may 
apply  to  the  court  in  which  the  action  ia  intended  to  be 
brought^  or  is  pending,  for  leave  to  prosecnte  or  defend  ai 
a  poor  person.  The  court,  if  satisfied  that  such  person  has 
not  sufficient  means  to  prosecute  or  defend  the  action,  shall 
admit  the  applicant  to  prosecute  or  defend  as  a  poor  person, 
and  shall  assign  him  an  attorney  to  defend  or  prosecute 
the  cause,  and  all  other  officers  requisite  for  the  prosecution 
or  defense,  who  shall  do  their  duty  therein  without  taking 
any  fee  or  reward  therefor,  from  such  poor  person." 

An  attorney  at  law  cannot,  in  this  State,  be  compelled  by 
an  order  of  a  court  to  render  professional  services  without 
compensation.  In  criminal  cases,  the  defense  of  the  poor 
and  destitute  is  a  necessary  obligation  devolving  upon  the 
county,  and  to  the  extent  of  providing  eotinsel  for  thera,  the 
court  is  the  agent  of  the  county.  An  allowance  for  auch  serv- 
ices, made  by  the  order  of  the  court,  is  not  concluave  upon 
the  county,  but  is  prima  facie  evidence  only  that  the  services 
were  so  rendered.  The  authority  for  such  allowances  is  said, 
in  some  of  the  cases,  to  be  found  in  sections  two,  three  and 
four,  lQr.&  H.,  p.  64,  corresponding  to  §§1413,  1414  snd 
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1415  R.  S.  1881  and  Homer  1897,  §§1479,  1480,  1481 
Bama  1894.  It  has  been  said,  also,  that  the  principle  upon 
which  the  anthority  of  the  court  to  assign  counsel  in  a  crim- 
inal case  and  charge  the  county  rests  is  the  same  as  that 
which  governs  the  overseers  of  the  poor  in  determimng  who 
shall  receive  temporary  relief  when  in  distress,  and  to  bind 
the  county  to  those  who  care  for  such  needy  persona.  This 
power  is  inherent  in  the  courts,  and  without  any  statute  they 
poesees  it  to  the  end  that  justice  may  be  administered.  Blythe 
V.  Slate,  4  Ind.  52');  Wehb  v,  Baird,  6  Ind.  13;  Gaston  v. 
Board,  etc.,  3  Ind.  497;  Alleghany  Co.  v.  Watt,  3  Pa.  St. 
462;  Board,  etc.,  v.  Wood,  35  Ind.  70;  Board,  etc.,  v.  Sum- 
merfield,  36  Ind.  543;  Gordon  v.  Board,  etc.,  62  Ind.  322; 
TuU,  Treas.,  v.  State,  99  Ind.  238;  Board,  etc.,  v.  Pollard, 
17  Ind.  App.  470;  Trant,  Aud.,  v.  State,  ex.  rel,  140  Ind. 
414;  State,  ex  rel,  v.  Jamison,  Aud.,  142  Ind.  679. 

'None  of  these  cases,  however,  touches  the  questions  pre- 
sented on  this  appeal.  The  appointments  of  connsei  re- 
ferred to  in  them  were  made  in  criminal  cases  only.  These 
appointments,  it  is  conceded  in  most  of  the  decisions,  were 
made,  not  upon  any  statutory  authority,  but  by  virtue  of  the 
ioherent  powers  of  the  courts,  and  cogent  reasons  are  given 
for  the  neceasity  of  this  power  for  the  protection  of  the  indi- 
gent defendant  suffering  under  "the  double  misfortltne  of 
poverty,  and  the  accusation  of  crime." 

It  cannot  be  said  that  this  course  of  reasoning  applies  with 
equal  force  to  a  civil  action,  to  which  a  poor  person  is  a 
party  and  in  which  property  rights  only  are  at  stake.  Be- 
sides,  the  legislature  has  not  left  the  protection  of  the  rights 
of  the  poor  suitor  in  a  civil  action  to  the  exercise  of  the  in- 
herent powers  of  the  court  as  in  criminal  causes,  but  it  has, 
by  express  statute,  re^ilated  the  course  of  procedure  in  such 
instances.  When  the  applicant  is  admitted  by  the  court  to 
siie  or  defend  as  a  poor  person,  counsel  and  all  other  officers 
requisite  for  the  proaocntion  or  dcfenso  of  his  suit  are  as- 
signed him,  and  such  attorney  and  officera  are  required  to  do 
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their  duty  therein  without  taking  any  fee  or  reward  therefor 
from  snch  poor  perBon. 

The  statute  must  be  understood  to  express  the  whole  in- 
tention of  the  legislature,  and,  we  think,  that  in  its  constrne- 
tion  the  maxim  expressio  vnius  est  exclrtsio  alterius,  ap- 
plies. The  statute  provides  for  and  contemplates  only  gra- 
tuitous services  on  the  part  of  the  attorney  and  other  officm. 
We  do  not  think  the  conrta  are  authorized  to  add  to  the 
statute  the  qualification  that  the  fees  of  the  attorney  shall  be 
allowed  by  the  court,  and  paid  by  the  county.  Such  a  con- 
struction would,  in  our  opinion,  open  the  door  to  grave 
abuses,  and  might  subject  the  revenues  of  the  county  to 
serious  drains. 

The  statute  refers  to  the  attorney  as  one  of  the  officers  of 
the  court,  and  such  he  doubtless  is,  and  such  he  has  alway» 
been  considered.  "When  admitted  to  practice,  he  takes  an 
oath  faithfully  to  perform  his  duties  as  an  attorney  of  the 
court.  One  of  those  duties  as  defined  by  the  statute  is, 
"Never  to  reject  from  any  consideration  personal  to  himself 
the  cause  -of  the  defenseless  or  oppressed."  §979  Bnnu 
1894.  Sub.  8. 

We  cannot  believe  that  the  construction  we  have  put  upon 
this  section  will  result  in  any  practical  hardship,  or  that  the 
courts  will  have  any  difficulty  in  commanding  the  services  of 
able  and  conscientious  members  of  the  bar,  when  such  serv- 
ices are  required  for  the  protection  of  the  poor  and  de- 
fenseless, whose  rights  or  wrongs  are  the  subjects  of  judicial 
inquiry  in  civil  actions.  The  eager  desire  of  young  prac- 
titioners to  take  part  in  the  exciting  contests  of  the  bar;  the 
opportunity  afforded  to  the  ambitious  to  achieve  reputation 
by  a  display  of  forensic  talent;  and  the  higher  motives  sup- 
plied by  feelings  of  humanity  and  benevolence,  will,  aa  we 
believe,  in  every  case,  secure  a  prompt  response  to  the  ap- 
pointment of  the  court  where  the  gratuitous  services  of  an 
attorney  are  called  for. 

It  is  objected  by  counsel  for  the  appellee,  that  if  the  stab- 
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nte  requires  the  attorney  designated  by  the  court  to  prose- 
cute or  defend  for  an  indigent  person,  in  a  civil  action,  with- 
out compensation,  then  the  statute  is  in  conflict  with  §21, 
article  1  of  the  Constitution  of  the  State,  which  declares 
that  no  man's  particular  services  shall  be  demanded  without 
just  compensation.  The  evident  answer  to  thia  objection  is, 
that  the  attorney  cannot  be  compelled  to  perform  the  services, 
for  the  reason,  at  least,  that  the  statute  providing  for  his  ap- 
pointment denies  him  compensation  and,  if  he  does  render 
them  at  the  request  of  the  court,  be  does  so  voluntarily,  and 
with  the  knowledge  that  he  is  to  receive  no  fee  or  reward 
therefor.  Having  undertaken  the  employment,  voluntarily 
and  gratuitously,  he  has  no  ground  for  a  claim  to  compensa- 
tion either  from  the  poor  person,  or  the  county.  In  our 
opinion,  the  language  of  this  statute  excludes  the  idea  that 
compenMtion  shall  be  made  to  the  attorney  from  any  source, 
and  we  think  the  courts  have  no  power  under  it  to  tax  fees, 
or  distribute  rewards,  when  the  statute  declares  that  none 
is  to  be  expected. 

Judgment  reversed,  with  instructions  to  the  superior  court 
of  Howard  county  to  sustain  the  demurrer  to  the  complaint, 
and  for  further  proceedings  in  accordance  with  this  opinion. 


Thrawlbt  v.  The  State. 

(No.  1S,818.-   Filed  November  1, 18W.]  [j 

HoMiOTOK.— Jn^truetMWM,— One  oonvlcted  of  murder  In  the  flret  de-  jj, 
^ree,  tinder  correct  instnictioDa  relating  to  that  grade  of  homicide. ''' 
cannot  oomplaia  of  instmctions  which  permitted  a  oonviction  of 
murder  in  the  second  degree  on  evidence  which  would  0UI7  war- 
rant a  oonviotlon  for  msnalaughter.    pp.  S77,  S7S. 
iHSTBUonoNS. — JIfu«t  be  Contidered  at  a  Whole. — Inatruotions  must 
be  considered  as  a  whole,  and  it  is  not  neoeesary  for  the  oourt,  in 
inBtmctiag  the  jury  ae  to  some  phase  of  the  case,  to  reiterate  all  the 
quAlifying  oircumstances  previously  explained,    pp.  S7S,  370. 
Criminal  Liw. — Inatrtuitunia. — Failure  of  Defendant  to  Ttntify. — An 
instractioD  In  a  criminal  case  that  "  The  defendant  is  a  competent 
^pitness  in  his  own  behalf,  at  his  election.    If  he  fails  to  testify,  it 
ia  hie  right  so  to  do,  and  the  fact  that  he  does  not  testify  will  raise 
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no  presumption  of  anf  kind  agamet  him,  and  no  infeiance  ot  an; 
kind  can  be  drawn  therefrom  by  the  jury."  is  a  sufficient  compli- 
ance with  the  fourth  subdivision  ot  glTSS  Homer  1897,  reqitiiicg 
the  court  to  instruct  the  jury  as  to  their  duty,  where  the  delendant 
fails  to  testify,    p.  SSO. 

SvmssCE.^ Impeachment  of  Witn£M.~Reputati<m.—Oa  the  inquiry 
oonoeming  the  character  of  a  witness  for  truth  at  the  time  of  tn- 
tifying.  the  law  accepts  proof  of  the  reputation  of  the  witnesa  «t 
.  the  time  of  testifying  as  proof  of  the  ohaiaoter  of  the  witness,  no 
matter  when  or  how  the  reputation  was  acquired.  The  origin, 
duration,  and  extent  of  the  reputation  are  merely  facts  for  the  jniy 
to  consider  in  determining  the  weight  ot  the  impeaching  evidence 
"  pp.  SSO,  SSI. 

Apfbal.— £ecIu«M>n  of  Emdenoe.—Supcieneif  of  Motion  for  Ww 
9Wal-~A  motion  for  a  new  trial  charg^ing  that  the  cxiurt  emd  in 
Infusing  to  strike  out  the  evidence  of  the  witnesses  tending  tosbm 
the  bad  moral  characterof  a  certain  other  witness,  fs  not  sufficiently 
definite  to  present  any  question  in  the  Supreme  Conrt  upon  tlu 
ruling  of  the  trial  oonrt  excluding  the  evidence.    jg>.  S81,  SSt. 

SAta.—Ilefusal  to  Give  JiMfruetHma. — Error  cannot  be  predicated 
upon  the  refusal  of  the  court  to  give  certain  Instructions,  where  tb« 
inatruotiona  given  by  the  oourt  on  its  own  motion  f  nlly  and  teiriy 
covered  ttie  law  of  the  case.    p.  38i. 

VSTmvfiCE.— Homicide.— 8elf-D^en»e.—Bepu,taiion  of  DeetoMd  for 
AoeeoNeness.— Where  one  on  trial  for  murder  introduces  evidence 
to  show  that  the  killing  was  done  in  self-defense  in  mutual  oomtat 
the  State  may,  on  rebuttal,  prove  the  character  of  the  decseased  for 
peaoMUeneaa   pp.SSt-Sas. 

CkdokaIj  iJkW.—MimUea  of  OroTtd  Jury.— Sight  to  inspect. ^A de- 
fendant for  the  purpose  of  cross-examining  witnesaen,  has  no  right 
to  an  Inepeotlon  of  the  minutes  of  the  grand  jury  which  indictol 
him.    pp.  S8£,  S86. 

BviDBNOZ.— Homicide.  — /napeefion  by  Jury  ofSkuU  of  Dtcttuedt--^ 
the  trial  of  one  indioted  for  murder,  it  is  proper  to  submit  cbe  A"" 
of  the  deceased  for  the  inspection  of  the  jury,  where  the  evidence 
disclosed  that  the  bullet  fired  by  defendant  passed  entirely  tbro°g>> 
the  head,  and  it  became  material  to  determine  the  relative  position 
of  the  defendant  and  deceased  when  the  shot  was  fired;  a  eu'8^''' 
having  testified  to  certain  physical  evidences  in  the  skull  \ij  ^^i^ 
this  could  become  known,    p.  SS6. 

Saks.— £xp<ri7nents.— Where  one  on  trial  for  morder  ol»*'"^ 
that  he  shot  deceased  in  a  hand-to-hand  combat,  and  in  self-de'**"^ 
the  result  of  experiments  in  shooting  with  defendant's  revolv^'.'* 
blottlng-padi,  is  admissible  in  evidence  for  the  purpose  of  asce*''*'''' 
iog  the  distance  at  which  the  shot  would  bum  or  powder-mar'' ' , 
deoeMod's  soalp,  it  having  been  shown  that  the  cartridges  us^  '" 
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the  experiment  were  encb  as  were  used  bf  tbe  defendant  at  tbe 
time  of  the  homicide,    pp.  SSG,  3S7. 

From  the  Wayne  Circuit  Court.     Affirmed. 

W,  A .  Brown  and  M.  B.  Forhner,  for  appellant. 

W.  L.  Taylor,  Attorne,v-General,  Merrill  Moorea,  C.  C. 
Hadley,  B.  A.  Jackson,  II.  C.  Sfarr,  J.  H.  Jones,  B.  E. 
Kirhman  and  W.  B.  Steele,  for  State. 

Baker,  J. — Appellant  was  convicted  of  murder  in  tbe 
first  degree.  The  errors  assigned  are  the  overruling  of  hb 
motion  to  quash  the  indictment  and  of  his  motion  for  a  new 
trial. 

The  indictment  follows  the  form  for  murder  in  the  first 
degree  by  shooting,  given  in  Gillett  on  Crim.  Law  417. 
Though  the  form  is  archaic  and  not  the  plainest  and  tersest 
that  might  be  drafted,  it  states  facts  sufficient  to  constitute 
the  crime  of  murder  in  the  first  degree.  The  statute  com- 
mands  that  an  indictment  shall  not  be  quashed  "for  any  sur- 
plusage or  repugnant  allegation,  if  there  is  sufficient  matter 
alleged  to  indicate  the  crime  and  person  charged."  §1756 
R.  8.  1S81  and  Homer  1897,  §1825  Bums  1894. 

Appellant  complains  of  part  of  the  twenty-fourth  instruc- 
tion to  the  effect  that  if  appellant  and  deceased  engaged  in 
a  mutual  combat  in  which  deceased  was  unarmed  and  appel- 
lant without  legal  e:!cuse  and  without  deceased's  knowledge 
voluntarily  used  a  deadly  weapon  in  a  way  likely  to  cause 
and  actually  causing  the  death  of  deceased,  appellant  would 
be  guilty  of  murder.  The  point  made  is  that  intent  to  kill, 
malice  and  premeditation  are  ignored.  The  portion  selected 
by  eoHngel  for  criticism  end  with  a  semicolon.  Following 
the  semicolon,  the  instruction  reads  "and  if  it  further  ap- 
pears from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  provided  himself  with  such  weapon  for  the  occa- 
sion and  used  it  deliberatel.^'  and  with  malice  aforethought 
and  with  intent  to  take  the  life  of  the  deceased  or  to  do  him 
bodily  harm,  then  such  killing  would  be  murder  in  the  first 
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degree."  In  Cooper  v.  State,  120  Ind.  377,  defendant  waa 
ecmvicted  of  murder  in  the  second  degree.  One  of  the 
grounda  of  his  motion  for  a  new  trial  was  that  the  word  "vol- 
untary" was  omitted  in  an  instruction  defining  manslaughter. 
The  court  said:  "It  is  not  perceived  how  the  defendant  could 
have  been  prejudiced  by  the  omission  of  the  word".  That  19, 
Cooper,  having  been  convicted  of  a  higher  grade  of  homi- 
cide u^nder  correct  instructions  relating  thereto,  would  not 
be  heard  to  complain  that  the  court  had  charged  the  jury  that 
they  might  convict  him  of  the  lower  grade  on  less  evidence 
than  the  law  requires.  If  appellant  had  been  convicted  of 
murder  in  the  second  degree,  he  might  successfully  ui^e  that 
the  verdict  should  not  stand  upon  an  instruction  authorizing 
that  conviction  on  evidence  of  manslaughter  only.  In  this 
instruction,  as  well  as  in  preceding  ones  that  defined  and 
explained  the  various  degrees  of  homicide,  the  jury  were 
■explicitly  told  the  elements  that  constitute  the  crime  of 
which  they  convicted  appellant. 

There  was  evidence  tending  to  show  that  deceased  had 
debauched  appellant's  wife  and  that  appellant  knew  of  it  in 
December  preceding  the  homicide  in  March.  The  twenty- 
sixth  instruction  takes  up  this  evidence  and  proceeds:  "The 
mere  fact  that  one  person  had  sexual  intercourse  with  another 
person's  wife  will  not  justify  the  taking  of  human  life. 
Proof  of  this  fact  alone  will  be  no  defense  in  a  prosecution 
for  criminal  homicide.  The  most  it  can  do  is,  in  certain 
cases,  to  reduce  the  grade  of  the  crime  from  murder  to  man- 
slaughter. If  a  man  finds  another  in  the  act  of  sexual  in- 
tercourse with  his  wife  and  kills  him  in  a  heat  and  transport 
of  passion  engendered  thereby,  the  crime  will  be  man- 
slaughter only.  This  circumstance  will,  in  law,  be  deemed 
a  sufficient  provocation  to  reduce  the  grade  of  the  crime  from 
murder  to  manslaughter.  If,  however,  the  husband,  after 
making  the  discovery,  does  not  kill  the  offender  until  after 
a  sufficient  time  has  elapsed  for  his  sudden  heat  and  transport 
of  passion  to  cool  and  subside,  and  in  which  he  has  an  oppor- 
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tnoity  to  reflect  and  deliberate  over  the  matter,  and  after  so 
doing  he  voluntarily  kills  the  person  who  has  wronged  him, 
the  crime  will  be  murder  and  not  manslaughter."  Criticism 
ia  made  upon  the  last  part  of  the  last  sentence.  The  conten- 
tion is  that  the  jurr  must  have  understood  therefrom  that  R 
voluntary  killing  was  murder.  The  court  had  theretofore 
fully  and  correctly  instructed  the  jury  regarding  the  elements 
neceaeary  to  constitute  the  various  degrees  of  homicide,  the 
presumption  of  intent  from  the  use  of  a  deadly  weapon,  and 
the  right  of  self-defense.  The  charge  of  the  court  must  be 
taken  as  a  whole.  McDermott  v.  State,  89  Ind.  187,  192; 
Stout  V.  State,  96  Ind.  407,  410;  Deilks  v.  State,  141  Ind. 
23,  25;  Shields  v.  State.,  149  Ind.  395,  406;  Mcintosh  v. 
State,  161  Ind.  255.  The  court  can  not  state  the  whole  law 
of  the  ease  in  one  breath.  And  it  will  not  do  to  say  that  in 
setting  forth  some  phase  of  the  case  the  court  must  bring 
forward  all  of  the  qualifying  circumstances  that  have  already 
been  explained.  This  instruction  is  dealing  with  adultery 
aa  a  provocation.  The  attention  of  the  jury  is  called  sharply 
to  that  question,  and  that  only.  The  "mere  fact"  does  not 
justify  killing.  If  the  husband,  in  a  sudden  heat  induced  by 
the  discovery,  kills  the  paramour  on  account  of  hia  wrong, 
the  crime  will  be  manslaughter  only;  but  if,  after  cool  de- 
liberation, the  husband  "voluntarily  kills  the  person  who 
has  wronged  him,  the  crime  will  be  murder  and  not  man- 
slaughter". The  plain  meaning  is  that  the  "voluntary  kill- 
ing" is  murder  only  in  case  the  husband,  solely  on  account 
of  the  adultery,  coolly  and  deliberately  kills  the  paramour. 
If,  in  making  this  statement,  it  was  necessary  to  repeat  the 
definitions  of  malice  and  premeditation  and  the  presumption 
from  the  use  of  a  deadly  weapon,  it  would  also  be  incumbent 
upon  the  court  to  reiterate  the  exposition  of  the  right  of 
selfniefense;  for  a  voluntary  killing  may  be  neither  murder 
nor  manslaughter,  it  may  be  justifiable  or  excusable  homi- 
cide. 
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The  purport  of  the  tweDty-eighth  instruction  is  that  if  a 
person  arms  himself  with  a  deadly  weapon  and  seeks  another 
with  the  intent  of  satisfying  a  grudge  and  voluntarily  by 
use  of  the  deadly  weapon  kills  the  other  who  in  the  quarrel 
resulting  from  the  meeting  neither  uses  nor  manifests  any  in- 
tention of  using  a  weapon  of  any  kind,  the  crime  is  murder 
in  the  first  degree.  The  objections  urged  are  that  elements 
of  malice,  premeditation,  provocation  and  excuse  are  ignored. 
If  it  were  conceded  that  the  instruction,  standing  alone,  k 
faulty  or  incomplete,  it  can  not  be  presumed  that  the  jury 
understood  that  they  should  disregard  and  cast  from  their 
minds  the  instructions  given  immediately  prior  thereto  and  as 
parts  of  a  complete  charge.  In  this  instruction  the  court  is 
obviously  treating  of  a  single  aspect  of  the  case.  If  the  ele- 
ments, claimed  to  be  wanting,  were  not  implied,  as  they  are, 
from  the  language  used,  they  are  expressly  stated  in  other 
parts  of  the  chai^ 

The  thirtieth  instruction  reads:  "In  a  criminal  case  the 
defendant  is  a  competent  witness  in  his  own  behalf  at  hia 
election.  If  he  fails  to  testify,  it  is  his  right  so  to  do,  and  the 
fact  that  he  does  not  testify  will  raise  no  presumption  of  any 
kind  against  him,  and  no  inference  of  any  kind  can  be  drawn 
therefrom  by  the  jury."  This  is  a  sufficient  compliance  with 
the  fourth  subdivision  of  §1798  E.  S.  1881  and  Homer 
1897,  §1867  Bums  1894.  N^o  formula  of  words  is  pre- 
scribed in  which  the  court  shall  "instruct  the  jury  as  to  their 
duty  under  the  provisions  of  this  section".  It  is  not  pre- 
sumable that  the  jury,  awcm  and  instructed  to  find  the  facts 
from  the  evidence,  considered  and  discussed  a  matter  which 
they  were  told  was  neither  direct  nor  inferential  evidence 
against  appellant. 

Appellant's  wife  testified  in  his  behalf.  Character  evi- 
dence was  introduced  in  rebuttal  to  impeach  her  as  a  witness. 
Referring  to  this  evidence,  the  court  in  the  thirty-first  in- 
struction said :  "If  the  testimony  shows  that  her  character 
was  good  at  and  prior  to  the  time  thot  deceased  was  killed. 
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and  that  it  has  become  bad  since  \>j  reaeon  of  such  killing, 
and  for  no  other  reason,  you  should  consider  this  fact  for  the 
purpose  of  settling  what  weight,  if  any,  you  will  give  it  in 
determining  her  credibility  as  a  witness."  Appellant  offered 
an  instruction  to  the  effect  that,  under  such  circumstances, 
the  jury  should  disregard  the  impeaching  evidence.  Ap- 
pellant also  objected  to  the  introduction  of  this  evidence,  and 
moved  to  strike  it  out.  The  purpose  of  testimony  to  impeach 
the  credibility  of  a  witness  is  to  enable  the  jury  to  judge  of 
the  estimation  in  which  the  witness  within  his  soul  holds 
truth  and  veracity  at  the  time  of  testifying.  Character,  the 
inner  man,  can  be  known  to  the  world  only  through  the  acts 
and  utterances  of  the  outer  man;  and  the  world's  estimate  U 
reputation.  Thus,  reputation  is  taken  as  proof  of  character. 
Manifestly,  a  person  of  had  character  may  have  a  good  repu- 
tation, and  conversely.  The  man  or  the  world  may  be  in 
fault,  but  no  blame  attaches  to  the  law,  which  accepts  the 
best  proof  available.  So,  on  the  inquiry  concerning  the 
witness's  character  for  truth  at  the  time  of  testifying,  the 
law  accepts  proof  of  the  reputation  of  the  witness  at  the  time 
of  testifying  (or  as  nearly  as  may  he)  as  proof  of  the  witness's 
character,  no  matter  when  or  how  the  reputation  was  ac- 
quired. The  origin,  duration  and  extent  of  the  reputation 
are  merely  facts  for  the  jury  to  consider  in  determining  the 
weight  of  the  impeaching  evidence.  Uauk  v.  Stale,  148 
Ind.  238,  261;  Wright  v.  City  of  Crawfordsville,  142  Ind. 
636,  642;  5  Am.  &  Eng.  Kncy.  of  Law  (2nd  ed.)  884. 

Several  witnesses  testified  to  the  reputation  of  Mrs. 
Thrawley.  One  of  them,  Hogle,  after  testifying  on  direct 
examination  that  he  knew  her  general  reputation,  etc.,  stated 
on  cross-examination  that  hia  testimony  was  based  entirely 
on  his  own  opinion  formed  from  what  Mrs.  Thrawley  had 
told  him  since  the  homicide.  The  court  overruled  appel- 
lant's motion  to  strike  out  the  witness's  tentimony.  The  orilv 
specification  in  the  motion  for  a  new  trial  under  which  this 
allied  error  could  be  presented  was  one  chaiging  that  the 
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court  erred  in  refusing  to  strike  out  the  evidence  of  the  wit- 
nesses tending  to  f>how  the  bad  moral  character .  of  Mis. 
Thrawley  after  they  had  testified  that  her  blemished  reputa- 
tion was  due  entirely  to  the  transactions  involved  in  this 
case.  Under  this,  no  objection  to  Mogle's  testimony  can  be 
heard  that  is  not  equally  applicable  to  the  testimony  of  the 
others.  McClain  v.  Jessup,  76  Ind.  120;  Retse  v.  Caiftt, 
133  Ind.  14;  HeUonville  Mfg.  Co.  v.  Fields,  138  Ind.  58. 

The  court  refused  to  give  various  instructions  prepared 
by  appellant's  counsel,  regarding  the  various  degrees  of  homi- 
cide, malice,  premeditation,  provocation  and  self-defense. 
The  charge  of  the  court  to  the  jury  comprised  thirty-seven 
instructions  and  covered  the  entire  case  fully  and  fairly. 
Whenever  this  is  done,  further  instructions  covering  the  same 
ground  in  different  phraseology  become  hindrances  rather 
than  helps  to  the  jury. 

On  behaK  of  appellant  no  reputation  witnesses  were  pre- 
duced  to  show  that  the  character  of  deceased  for  peaceable- 
ness  was  bad.  Appellant  did  not  testify,  but  bis  defense 
was  that  he  killed  deceased  in  a  hand-to-hand  encounter  in 
the  proper  defense  of  his  person  from  an  apparently  felo- 
nious assault  by  deceased.  On  rebuttal  the  State  proved  the 
good  reputation  of  deceased  for  peaceablenees.  The  volun- 
tary killing  of  deceased  by  appellant  having  been  admitted, 
the  questions  to  be  solved  by  the  jury  were:  Did  he  do  it 
with  premeditated  malice?  Or,  with  malice,  hut  without 
premeditation?  Or,  without  premeditation  or  malice,  hut 
in  a  sudden  heat  and  without  legal  excuse?  Or,  was  appel- 
lant without  fault  in  the  encounter,  and  was  deceased  the 
aj^^ressor,  and  did  appellant  honestly  believe  that  it  was 
necessary  to  take  life  to  protect  himself  from  his  assailant's 
apparently  felonious  assault?  The  appellant  sought  to  meet 
the  charge  against  him  by  a  countercharge  against  the  de- 
ceased. Therefore  the  jury,  in  determining  appellant's  gniJl 
or  innocence,  were  bound  to  try,  if  not  the  truth  of  the 
charge,  at  least  the  honesty  of  a^ipellant^s  belief  of  tbe 
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cbat^  that  deceased  was  the  guilty  one.  On  this  iesne,  ap- 
pellant would  have  been  entitled  to  win  if  he  had  produced 
sufficient  evidence  to  raise  in  the  minds  of  the  jury  a  reason- 
able doubt  of  his  guilt;  and  the  State  could  succeed,  on  this 
issne,  only  by  proving  beyond  a  reasonable  doubt  that  de- 
ceased did  not  make  a  felonious  aasault  upon  appellant  and 
that  appellant  had  no  reason  to  believe  and  did  not  believe 
that  such  an  assault  was  about  to  be  made  upon  him.  This 
last  statement,  however,  affects  merely  the  quantity  and  not 
the  quality  of  evidence.  In  negation  of  the  State's  evidence 
tending  to  show  appellant's  guilt,  he  could  have  introduced, 
as  a  substantive  fact  to  be  considered  by  the  jury,  evidence 
of  his  good  character  for  peace.  The  jury  might  have  said, 
We  doubt  that  a  man  of  such  a  good  character  would  commit 
the  crime  imputed  to  him;  there  must  be  some  mistake  in  the 
State's  evidence.  But  in  negation  of  appellant's  evidence 
tending  to  show  that  deceased  was  the  only  persra  in  fault, 
it  is  claimed  that  deceased's  character  for  peace  can  not  be 
considered  without  appellant's  consent.  If,  in  determining 
the  question,  Was  appellant  in  fault,  bis  good  chuseter  for 
peace  would  be  evidence  of  such  quality  as  to  be  admissible 
as  disproof,  bo  deceased's  good  character  for  peace  was  evi- 
dence of  such  quality  as  to  be  admissible  as  disproof  of  the 
charge  against  him.  The  character  for  peace  of  each  of 
them  was  presumed  to  be  good  in  the  absence  of  evidence. 
But  the  evidence  of  the  State  in  supTwrt  of  the  charge  against 
appellant  was  such  an  attaiik  upon  his  character  for  peace  as 
to  authorize  him  to  introduce  his  good  character  as  a  sub- 
stantive fact,  involved  in  the  transaction,  in  disproof  of  the 
chai^,  without  the  State's  consent.  So  the  evidence  of  ap- 
pellant in  support  of  the  charge  against  deceai<ed  was  sucli  an 
attack  upon  his  character  for  peace  as  to  authorize  the  State 
to  introduce  his  good  character  as  a  aiilwtantive  fact,  involved 
in  the  transaction,  in  disproof  of  the  cliargp,  without  appel- 
lant's consent.  The  fact  that  there  is  a  disparity  between 
the  parties  as  to  quantity  of  evidence  can  not  create  a  dis- 
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parity  as  to  quality.  If  each  of  two  combatants  lays  the 
blame  upon  tbe  other,  the  same  quality  of  evidence  should  be 
available  to  both.  It  would  be  of  advantage  to  the  one  party 
or  the  other  to  allow  or  forbid  at  bis  pleasure  an  investigation 
pertinent  to  the  issues  (and  it  must  be  pertinent  or  it  would 
not  be  permitted  at  all),  but  it  does  not  accord  with  the  im- 
partiality that  characterizes  justice  and  the  law. 

In  Einch  V.  State,  25  Ga.  699,  it  was  held  that,  in  dis- 
proof of  defendant's  plea  of  self-defense,  evidence  that  de- 
ceased was  a  small,  frail  man  was  admissible  "to  enable  the 
jury  to  form  a  more  satisfactory  judgment  upon  the  uecee- 
sity  of  taking  the  life  of  the  deceased."  Is  it  not  as  necessary 
that  the  jury  shall  know  deceased's  disposition  to  use  his 
strength?     Wbether  he  is  a  Falstafi  or  a  De  BergeracS 

The  question  has  already  been  decided  by  this  court  In 
Dukes  V.  State,  11  Ind.  557,  71  Am.  Dec.  370,  on  page 
665  the  court  said:  "The  State  was  permitted  to  give  evi- 
dence of  the  character  of  the  deceased.  White.  As  a  general 
rule,  it  is  the  character  of  the  living — the  defendant  on  trial 
for  the  commission  of  crime  and  not  of  the  person  on  whom 
the  crime  was  committed,  that  is  in  issue,  and  as  to  which, 
therefore,  that  evidence  is  admissible.  But,  in  a  case  like 
the  present,  where  the  question  arises  whether  the  accused 
acted,  in  the  commission  of  a  homicide,  upon  grounds  that 
justify  him  in  the  deed,  it  would  seem  that  the  character  of 
the  deceased  might  be  a  circumstance  to  be  taken  into  con- 
sideration. Especially  might  this  be  the  case  where  the  ac- 
cused knew  that  character."  Unfortunately,  the  record  of 
this  case  has  been  lost  from  the  files;  and  it  does  not  appear 
explicitly  from  the  report  at  what  point  in  the  trial  and 
under  what  conditions  this  evidence  was  received.  But  it  is 
fairly  inferable  that  it  was  admitted  to  rebut  the  claim  of 
self-defense;  and  also  that  defendant  made  no  attack  upon 
the  character  of  deceased  for  peaceableness  except  by  charg- 
ing that  deceased  was  the  aggressor,  for  otherwise  the  ad- 
missibility of  the  evidence  would  have  been  put  upon  the 
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right  of  tlie  State  to  eustain  the  deceased's  "general  repnta- 
tioD  for  peace"  (bb  proof  of  "character")  against  the  impeach- 
ing testimonj  produced  by  defendaot.  However,  in  the  case 
of  Fields  t.  State,  134  Ind.  46,  the  record  shows  that  the 
defense  offered  no  impeaching  testimony  to  attack  the  char- 
acter of  the  deceased  for  peaceableness.  Defendant  claimed 
that  the  killing  was  done  in  self-defense  in  mutual  combat. 
On  rebuttal  the  State  introduced  reputation  witnesses  to 
prove  the  good  character  of  the  deceased  for  peaceableness. 
Fields  squarely  raised  the  very  question  presented  by  Thraw- 
ley;  and  the  court  said:  "The  defendant  testified  that  the 
deceased  assaulted  him  and  that  be  apprehended  great  injury 
to  life  or  limb  from  the  assault.  On  rebuttal  the  court  per- 
mitted the  State  to  prove  that  the  deceased  was  a  peaceable, 
quiet  man.     This  was  not  erroneous." 

On  the  question  as  to  whether  or  not  deceased  was  in  fact 
the  aggressor,  this  evidence  was  admissible  in  a^ation  of 
appellant's  declaration  that  he  was,  just  as  evidence  of  ap- 
pellant's good  character  for  peace  would  bare  been  reccnved 
in  disproof  of  the  State's  evidence  that  appellant  was  the  ag- 
gressor. But  this  evidence  would  not  be  competent  disproof 
of  the  honesty  of  appellant's  claimed  belief  of  imminent  peril, 
apart  from  evidence  that  deceased's  good  character  for  peace 
was  known  to  appellant.  The  evidence  shows  that  deceased 
and  appellant  were  neighbors  on  the  day  of  the  homicide  and 
for  a  long  time  before.  The  good  character  of  deceased  waa 
proved  by  evidence  of  bis  general  reputation  in  that  neigh- 
borhood. This  afforded  prestimptive  evidence  of  appellant's 
knowledge.  Horrigan  &  Thompson's  Cases  on  Self-Defense, 
note,  pp.  695-6. 

The  next  specification  in  the  motion  reads:  **The  court 
erred  in  refusing  to  require  the  State  to  allow  the  defendant 
an  inspection  of  the  grand  jury  record  containing  the  evi- 
dence of  the  State's  witnea'ps  before  the  grand  jury,  with  a 
view  to  the  proper  cross-examination  of  said  witnesses  touch- 
Vol.  153—26 
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ing  their  recollection  and  the  conaiatencj  of  their  gtoriea  and 
their  credibility."  The  State  is  the  plaintiff.  The  indict- 
ment is  the  complaint.  It  is  no  more  proof  than  is  a  com- 
plaint in  a  civil  action.  The  clerk  of  the  grand  jury  "takes 
minutes"  of  the  evidence  given  before  them.  They  may,  or 
may  not,  be  taken  correctly  by  the  clerk.  These  minutes 
are  preserved  for  the  nse  of  the  prosecuting  attorney  on  the 
trial  as  a  memorandum  of  what  the  State's  witnesses  may  he 
expected  to  testify  to.  The  defendant  is  no  more  entiUed 
to  the  use  of  these  minutes  than  is  a  defendant  in  a  civil 
case  to  bis  adversary's  trial-brief  of  the  evidence.  The  stat- 
ute, requiring  grand  jurors  "to  disclose  the  teetimony  of  a 
witness  examined  before  the  grand  jury  for  the  purpose  of 
ascertaining  whether  it  is  consistent  with  that  given  by  the 
witness  before  the  court",  indicated  the  proper  course  for  ap- 
pelant to  pursue.  §1662  R  S.  1881  and  Homer  1897, 
§1781  Bums  1894. 

Appellant's  bullet  passed  clear  thnnigh  deceased's  head. 
In  determining  the  attitudes  and  relative  positions  of  the 
parties  when  the  shot  was  fired,  it  was  important  that  the 
jury  should  know  through  which  hole  in  the  skull  the  bul- 
let entered.  A  surgeon  testified  to  certain  physical  evi- 
dences in  the  skull  by  which  this  could  be  known.  It  was 
proper  to  submit  the  skull  itself  to  the  jury  for  inqoection. 
Davidson  v.  State,  135  Ind.  254;  State  v.  Wientn,  66 
Mo.  13.  ' 

A  witness  for  the  State  was  permitted  to  testi^  to  the 
results  of  experiments  in  shooting  with  appellant's  revolver 
at  blotting-pads.  This  evidence  was  limited  by  the  court  to 
the  purpose  of  showing  how  far  nnbumed  grains  of  powder 
would  carry.  Against  appellant's  claim  that  the  homicide 
occurred  in  a  hnnd-to-hand  combat,  the  State  proved  that  a 
heavy  snow  had  fallen  the  night  before;  that  the  tracks  of 
the  deceased  proceeded  in  a  straight  line  along  the  highway 
to  the  point  where  he  was  foiind  dead;  that  the  tracks  of  ap- 
pellant led  from  hia  gate  out  into  the  highway  to  a  point 


MAY  TERM,  1S99— Vol.   153. 


BlaDchard  v.  Wilbur. 


alioiit  ten  feet  from  where  deceased  fell,  turned  around  and 
led  back  through  the  gute;  that  the  snow  between  was  un- 
diftiirbed  andjihowed  nowhere  any  indications  of  a  straggle; 
that  appellant's  bullet  entered  deceased's  head  somewhat 
hack  of  the  ear  and  ranged  forward;  that  there  were  no 
powder  marks  or  burns  on  deceased's  head;  and  many  other 
cireumstances  in  discredit  of  appellant's  plea.  In  the  ex- 
periments in  question,  the  same  make  and  grade  of  cartridges 
were  used  that  appelhint  employed  in  the  homicide.  It  ap- 
peared in  evidence  that  thp?e  cartridges  are  standard  and 
very  imiforra  In  oppration.  In  relation  to  the  distance  to 
which  nnbumed  grains  of  powder  carry,  the  conditions  pre- 
vailing at  these  experiments  were  substantially  the  same  ag 
those  at  the  homicide.  It  was  important  that  the  jury 
should  know  at  what  distance  from  the  muzzle  the  shot 
would  fail  to  bnm  or  powder-mark  the  deceased's  scalp.  The 
evidence  of  the  witness  and  the  exhibition  of  the  blotting- 
pads  were  competent  for  this  purpose.  State  v.  Jones,  41 
Kan.  312,  21  Par.  265;  SuUivan  v.  Commonwealth,  93  Pa. 
St.  284;  Boyd  v.  Siate,  14  Lea  169. 

There  was  no  want  of  evidence  to  support  each  allegation 
of  the  indictment.  "Weight  of  evidence  and  credibility  of 
witnesses  are  matters  exclusively  for  the  jury. 

Judgment  affirmed. 


IM  M 
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WtU£.—Frabate.—C<mteat.—A  proceeding  to  oonteM  the  probate  of  IjJ^  ^ 

a  will,  under  §§2865,  3fl66,  a7BS  Bums  18M,  cannot  be  maintained  \\m    M 

after  the  will  has  been  admitted  to  probate  by  the  olerk  in  vacation,  153     ^4 

subject  to  confirmation  by  the  court  In  term.  ""^     '**1 

From  the  Carroll  Circuit  Court.     Affirmed. 
S.  A.  Brovm,  O.  H.  Carson,  J.  C.  Moore  and  L.  D.  Boyd, 
itx  appellant 

yfilliam  C.  Smith  and  George  W.  Julien,  for  appellee. 


388  SUPREME  COURT  OF  INDIANA, 

Blanchard  v.  Wilbtir. 

Jordan,  C.  J. — William  L,  Blanchard  died  a  resident  of 
Carroll  county,  Indiana,  on  May  1,  1898,  leaving  what  pur- 
ported to  be  bis  laat  will  and  testament.  This  document,  on 
May  loth  following,  was  by  appellant,  who  is  the  principal 
beneficiary  thereunder  and  nominated  therein  as  executnx, 
presented  in  vacation  to  the  clerk  of  the  Carroll  Circuit 
Court  for  probate;  and  thereupon  the  testimony  of  the  at- 
testing witnesses,  in  proof  of  said  mil,  was  by  the  derk  re- 
duced to  writing,  and,  together  with  the  will  was  duly  re- 
corded and  the  usual  certificate  of  probate  provided  by  the 
statute  was  given  and  attached  to  the  will  by  the  clerk, 
wherein  it  was  certified,  among  other  things  that  the  will  had 
been  admitted  to  probate. 

No  written  objections  by  any  person  appear  to  have  been 
filed  with  the  clerk  prior  to  the  time  of  the  aforesaid  pro- 
ceedings had  before  that  oiBcial.  .  At  the  next  term  of  the 
court  thereafter,  before  any  action  whatever  had  been  taken 
by  the  court  in  term  time  in  the  matter  of  said  probate  pro- 
ceedings, appellant  who  is  a  daughter  and  heir  of  said  "Wil- 
liam L.  Blanchard  filed  her  verified  ex  parte  complaint 
whereby  she  objected  to  the  probate  of  said  will  upon  the 
grounds  that  it  was  not  the  last  will  and  testament  of  tlie 
said  Blanchard,  and  that  its  execution  hnd  been  procured  by 
fraud  and  undue  influence.  Copies  of  the  will  and  of  the 
proceedings  had  thereon  before  the  clerk  were  embodied  in 
the  complaint  and  it  was  further  charged  therein  that  such 
proceedings  had  not  been  confirmed  by  the  court  and  that 
the  objections  to  the  will,  presented  by  appellant,  were  not 
made  for  vexation  or  delay  but  for  the  purpose  of  sectuing 
an  opportunity  to  contest  the  probate  of  the  will  under  and 
by  virtue  of  §§2365,  2666  and  2765  Bums  1894,  and  it 
was  also  averred  that,  imless  such  an  opportunity  was  granted, 
the  rights  of  the  affiant  or  complainant  and  the  rights  of  other 
heirs  of  the  decedent  would  be  destroyed,  for  the  reason  that 
neither  appellant  nor  they  bad  the  ability  to  make  or  obtain 
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the  bond  required  to  contest  the  pretended  will  after  its  pro- 
bate, etc.,  aod  she  asked  to  contest  the  probate  of  said  will. 
Appellee  voluntarily  appeared  before  the  court  and  filed  a 
motion  to  strike  out  and  dismiss  appellant's  objection  to  the 
will  for  the  reason  solely  that  no  bond  had  been  given  aa  re- 
quired by  §2767  Bnms  1894,  §2597  R  S.  1881  and  Hor- 
ner 1897.  The  court  sustained  this  motion  and  struck  out 
the  objection  and  dismissed  the  proceedings,  and  appellant 
excepted  and  from  that  Judgment  this  appeal  is  prosecuted. 
It  is  assigned  and  urged  by  appellant  that  the  court  erred 
in  striking  out  the  objections  in  question  and  in  dismissing 
the  action.  Counsel  for  appellant  say:  "The  only  ques- 
tion for  the  consideration  of  the  court  in  this  case  is:  Had 
the  appellant  the  right  to  contest  the  probate  of  the  will  at  the 
time  she  asserted  the  right,  to  wit,  before  any  action  what- 
soever had  been  taken  upon  the  will  by  the  court,  and  where 
no  action  had  been  had  under  the  will  oth'er  than  the  action 
of  the  clerk?" 

The  particular  insistence  is  that  the  proceedings  had  be- 
fore the  clerk  did  not  serve-to  admit  the  will  to  probate,  for 
the  reason  that  the  probate  thereof  was  a  judicial  act  or 
function  which  could  not  be  performed  by  the  clerk  who  is 
but  a  minieterial  officer,  and  that,  consequently,  as  the  court 
had  in  no  manner  confirmed  these  proceedings  piior  to  the 
time  that  appellant  presented  her  objections  to  the  validity 
of  the  will,  it  can  not  be  considered  as  probated  within  the 
meaning  of  §2767,  svpra,  which  requires  the  filing  of  a  bond 
in  an  action  to  contest  a  will  "after  probate  thereof." 

By  section  one  of  an  net  of  the  legislature  approved  March 
14,  1881,  (Acts  1881,  p.  423),  the  exclusive  and  original 
jurisdiction,  in  all  matters  relating  to  the  probate  and  contest 
of  last  wills  and  testaments  and  the  granting  of  lettera  testa- 
mentary and  of  administration  is  lodged  in  the  circuit  courts 
of  thisState.  §2365  Bums  1894,  §2217  R.  S.  1881  and 
TTomer  1897.  By  section  two  of  the  same  act  it  is  provided, 
that,  for  the  purpose  of  gi'anting  probate  of  wills,  issuing 
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letters  teetamentary  and  of  administnttion,  etc.,  the  clerka  of 
the  circuit  courts  shall  keep  snch  courts  open  in  vacation  and 
such  buaneee  done  by  the  clerk  shall  be  subject  to  the  su- 
pervision of  the  court  at  the  next  ensuing  tenn.  g236ft 
Bums  1894,  §2218  R.  8.  1881  and  Homer  1897.  By  sec- 
tion twenty-one  of  this  act  it  is  provided  tha.t  the  clerk  shall 
i^eport  to  the  circuit  court  at  the  succeeding  term  his  acta  in 
the  premises,  when,  for  good  cause  shown,  such  court  may 
supersede  letters  issued  by  such  clerk  or  disapprove  of  a 
bond  taken;  in  which  case  the  court  shall  grant  letters  to 
Bome  other  person;  but,  if  no  such  cause  is  shown,  the  court 
shall  ratify  or  adopt  the  letters  and  bond  granted  and  taken 
by  the  clerk;  which  fact  shall  be  entered  in  the  order-book 
of  such  court.  §2398  Burns  1894,  §2243  R  S.  1881  and 
Homer  1897. 

These  are  some  of  the  features  or  provisions  of  onr  present 
existing  law  relating  to  matters  of  probate.  That  the  pro- 
bate of  a  will  is  a  judicial  act  is  a  generally  asserted  and  well 
settled  legal  principle.  Rogers  v.  Stevens,  8  Ind.  464;  Kerr 
V.  Moon,  9  Wheat.  565;  HoUiday  v.  Ward,  19  Pa.  St.  485; 
Lovett  V.  Mathews,  24  Pa.  St.  880;  Cream/  v.  Alverson,  43 
Mo.  13;  Jourden  v.  Meier,  31  Mo.  40;  PeHy  v.  Ducker,  51 
Ark.  281;  Freeman  on  Judgments,  §608;  S 'Rodfield  on 
Wills,  p.  63 ;  Vide  cases  collected  in  note,  60  Am.  Dec.  353. 

While  the  statute  (§2366  supra)  authorizes  proceedings  to 
be  had  in  vacation  before  the  clerk  of  the  circuit  court  in 
relation  t«  the  probate  of  wills,  still  such  acts  or  proceedings 
are  in  reality  intended  by  the  statute  to  be  ministerial  in  their 
character  and  are  performed  by  the  clerk  conditionally  and 
snbject,  as  the  statute  prescribes  and  intends,  to  the  supervi- 
sion and  confirmation  of  the  court  in  term  time,  and  thereby 
ultimately,  under  the  law,  become  the  acts  and  proceedings 
of  the  court.  The  court's  order,  confirming  the  acts  of  its 
clerk  in  the  premises,  is  the  final  or  crowning  act  in  the  mat- 
ter of  the  probate  of  the  will,  and  it  may  probably  be  aseerted 
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that  nicli  order  relates  back  to  the  time  when  the  instrument 
was  offered  to  or  lodged  with  the  clerk  for  probate. 

The  question  in  r^ard  to  the  confinnation  b;  the  court  of 
the  probate  proceedings  before  the  clerk  in  this  case,  how* 
erer,  is  not  controlling.  The  real  one  involved  is,  wu  ap- 
pellant in  a  position,  under  the  facts,  to  contest  the  will  or 
resist  its  probate  by  the  particular  method  which  she  ein-_ 
ployed  for  that  purpose?  Or,  iu  other  words,  can  her  right, 
either  with  or  without  bond,  to  maintain  this  action  aa  in- 
stituted be  affirmed! 

It  is  evident  that  she  bases  these  proceedings  upon  §3595 
R  S.  1881,  §2765  Burns  1894,  which  reads  as  follows:  "If, 
prior  to  the  admission  of  any  will  to  probate  before  the  cleric 
of  the  circuit  court,  objection  thereto,  in  writing,  verified  br 
his  affidavit,  alleging  that  the  same  is  not  made  for  vexation 
or  delay,  be  filed  by  any  penon  with  snch  clerk,  he  shall 
continue  the  same  until  the  succeeding  term  of  the  court, 
when,  if  the  peraon  contesting  such  will  fail  to  resist  the 
probate  thereof,  the  judgr  of  niich  court  may  admit  such  will 
to  probate;  but  if  such  objection  be  made  before  snch  court, 
reasonable  time  shall  bo  allowed  to  the  party  making  the 
same  to  resist  the  probate  of  such  will." 

This  section  in  effect  grants  the  right  to  any  person  in- 
terested in  the  estate  of  a  testator  to  file  objectiona  in  writing 
to  the  admission  of  the  will  to  probate,  and,  by  this  method, 
contest  the  validity  thereof  without  giving  the  bond  required 
by  §2767  (2597)  supra.  Harrison  v.  Stanton,  146  Ind. 
S6C  But  this  right  depends  upon  the  expreae  or  stipulated 
condition  that  the  contestor  shall  file  with  the  clerk  hia  writ- 
ten .objections  before  that  official  has  in  vacation  condition- 
ally  admitted  the  will  to  probate.  This  section  contemplates 
that  if  objections  to  the  will  be  filed  with  the  clerk  prior  to 
the  time  that  it  is  offered  in  vacation  to  that  official  for  pro- 
bate, DO  proceedings  shall  be  had  thereon  before  him  in  re- 
lation to  such  probate,  but  the  whole  matter  must  go  over  to 
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the  succeeding  term  of  the  circuit  court  to  be  detennined  by 
that  tribunal. 

Wbere,  however,  a  vill  is  in  the  firat  instanoe  presented  to 
the  court  for  probate  in  term  time,  tlie  objections,  then, 
under  such  circumstances,  ma}',  as  the  statute  provides,  be 
made  before  the  court,  and  a  reasonable  time  shall  be  allowed 
the  objector  to  resist  the  probate  thereof. 

The  will  in  controversy,  as  the  facts  disclose,  was  presented 
to  tbe  clerk  in  vacation  for  probate  and  the  usual  proceedings 
had  before  that  officer,  and,  as  neither  the  appellant  nor  any 
other  interested  party  had  filed  any  objections  thereto  prior  to 
snch  proceedings,  the  clerk  admitted  the  document  to  pro- 
.  bate,  subject,  however,  to  the  confirmation  of  the  court  It 
is  therefore  evident,  under  the  circumstances,  that  appellant 
did  not  seasonably  interpose  her  objections  to  the  will  in 
.question;  consequently,  she  had  no  standing  in  court  to 
maintain  this  action  under  §2595  supra. 

The  right  of  a  party  to  resist  the  probate  of  a  will  or  to 
Oonteet  its  validity  ie  one  wholly  granted  by  statute,  and  tor 
this  reason  the  person  availing  himself  of  this  right  must 
comply  with  the  requirements  of  the  law  under  which  he 
claims  snch  right  Poita  v.  Felton,  70  Ind.  166.  In  fact, 
the  rule  is  well  affirmed  that  a  person  seeking  to  enforce  a 
right  conferred  by  statute  mast  bring  himself  substantiBlly 
Ulithin  its  provisions  or  requirements.  Harrison  v.  Stan- 
ion,  146  Ind.  366,  370,  and  authorities  there  cited.  The 
time  fixed  or  limited  by  the  statute  for  filing  tbe  objections 
before  the  clerk  is  considered,  in  the  eye  of  the  law,  as  the  es- 
sence of  the  right  granted  or  conferred,  and  a  failure  to  com- 
ply with  such  special  limitation  operates  to  extinguish  the 
right  rather  than  to  affect  the  remedy.  18  Am.  &  Eng. 
Ency.  of  Law,  p.  68S. 

It  was  affirmed  by  this  court  in  Barttett  v.  Manor,  146 
Ind.  621,  that  §2596  R.  S.  1881,  §2767  Bums  1894,  grants 
ihe  right  to  contest  the  validity  of  a  will,  or  to  reast  its  pro- 
bate, upon  the  condition  that  such  right  be  exercised  within 


MAY  TERM,  1899— Vol.-  153. 


Ransdel  t<.  Moore. 


three  years  after  the  will  has  been  offered  for  probate  and 
that  such  r^ht  would  be  extinguished  after  the  expiration 
of  such  special  limitation  of  time.  With  equal  force  it  nuy 
be  asserted  that  appellant's  right  to  maintain  this  action, 
under  §2765  aupra,  depends  upon  the  condition  that  it  be 
exercised  in  the  manner  and  at  the  time  prescribed  by  the 
statute.  By  her  failure  to  file  her  objections  with  the  clerk 
prior  to  the  proceedings  had  before  him,  her  right  to  in  any 
manner  assail  the  validity  of  the  will,  under  the  pro'miona 
of  the  statute  in  question,  was  extinguished;  and  thereafter 
her  right  to  contest  the  will  was  confined  to  §2767  supra. 
As  appellant  by  her  complaint  does  not  profess  to  prosecute 
this  action  under  this  section,  therefore  the  absence  of  a  bond 
presents  no  question  for  consideration  in  this  case.  She,  aa 
heretofore  asserted,  for  the  reasons  stated,  has  no  legitimate 
standing  in  court  to  maintain  this  action,  and  the  decision 
of  the  court  in  dismissing  the  proceeding  was  right  and  it 
matters  not  upon  what  grounds  its  ruling  was  based,  a  correct 
resnit  being  reached,  the  judgment  below  ought  to  be  af- 
firmed. 
Judgment  affirmed. 


Ransdul  bt  al.  v.  Moore  et  al. 

[No.  13.S00.    Filed  Haf  »,  16W.    Rehearing  denied  Not.  9,  1600.] 
Trusts. — Creation. — En/or eement.— Evidence. — Hutband  and  Wife. 
■  — Statute  of  FrawU.^A  complaint  alleged  that  a  woman,  having 
neither  father  nor  mother  nor  children  living,  entered  into  a  parol 
Agreement  with  her  prospective  husband  that  the  title  to  certain  real 
eetate  belonging  to  her  Bhould  be  vested  iti  plaintifTs,  her  brothers; 
that  on  her  death-bed  she  requested  her  husband  to  procure  an  at- 
torney to  prepare  a  deed  or  will  to  carry  out  such  agreement;  that 
the  husband  failed  to  do  so,  hut  promised  that  he  would  hold  the 
•-^  title  in  trust  for  the  brothers,  and  would  see  that  the  title  to  the 
hmd  was  properly  vested  in  them;  that  soon  after  her  death  the 
husband  called  the  brothers  together  and  offered  to  esectite  to  them 
deeds  to  the  real  estate  in  accordance  with  the  trust,  but  instead  it 
was  agreed  in  a  writing,  prepared  by  the  husband,  and  signed  by 
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the  brotbera,  that  the  husband  ahould  coDtiDiie  to  bold  the  land  in 
trust  for  them,  and  should  undertake  to  find  a  purohaser  theiefw. 
and  divide  the  proceeds  among  them ;  that  he  afterward  mortgaged 
the  land 'to  secure  a  loan,  and  divided  the  proceeds  thereof  among 
the  tffotbeiB,  and  in  a  letter  to  one  of  the  brothers  n<<ylttiH  the 
trust,  and  referred  to  the  written  agteeiuent,  and  died  before  f  uittur 
executing  the  trust. ,  Held,  that  the  facts  pleaded  show  the  creation 
of  a  trust,  and  that  the  writings  referred  to  were  suScfent  to  estab- 
lish and  enforce  same  in  favor  of  plaintiffs,    pp.  S9S-4SO. 

Tnwm.— Evidence.— Statute  of  JVaudi .—Where  the  teavM of  atnMt 
are  collected  from  several  papers,  it  is  not  neoeesarj  that  all  of 
them  should  be  signed,  but  it  is  sufficient  if  tbej  are  so  referred 
to  and  connected  with  a  paper  that  is  signed  that  they  ma7  be 
idantifled  as  a  part  of  the  transaction,    p.  400. 

Sufz. — findence.^-Where  the  terms  of  a  trust  are  ooUeoted  tmnamw- 
aral  papers,  parol  evidence  m&j  be  admitted  to  show  the  position, 
situation,  and  surroundings  of  the  parties  at  the  time  of  th^  exe- 
cution in  order  that  thej  may  be  read  and  construed  in  the  light  of 
snob  facta  and  the  oiroumstanoes  of  the  case.    pp.  400,  401. 

Same.— £vuJence.— Where  there  is  no  written  declaiation  of  a  bust, 
signed  bj  the  donor,  by  which  the  trust  can  be  estaUiahed,  the  same 
mar  be  proved  by  any  writing  containing  the  neoessai;  f  aota.  signed 
by  the  trustee,    pp.  401,  401. 

Sake. — Ctnuidemtton. — Husband  and  Wife. — A  parol  auteni^tlal 
agreement  that  the  husband  should  have  no  interest  in  the  wife's  net 
estate  at  her  death,  but  that  the  title  to  the  same  should  vest  in  her 
brothers,  constitutes  a  suffloient  consideration  for  a  promise  by  the 
husband  made  to  his  wife,  on  her  death-bed,  that  he  would  hold 
the  property  in  trust  for  their  benefit,    pp.  40S,  404. 

Sixs. — Considtration. — Evidenae. — The  consideration  of  an  expreM 
trust  need  not  be  set  forth  in  writing,  but  may  be  proved  by  oral 
teetimonj.    j>.  404. 

CoBTaACTS. —iVomise  Made  for  Bm0t  of  Third  Permm.—Tnutm.— 
Where  one  person  agrees  with  another,  on  a  sufficient  oonsideratitxi, 
to  do  a  thing  for  the  benefit  of  a  third  person,  such  third  paraon 
maj  enforoe  the  same  if  not  rescinded  before  acceptance,  pp. 
iOB-407. 

lltUOTS.— Ocofton  of  TVust.—JVaud,— Where  a  husband  by  a  prom- 
ise made  to  his  wife  upon  her  death-bed  prevents  her  from  oonrey- 
ing  certain  real  estate  to  her  hrotheie,  and  on  the  death  of  the  wife 
the  real  estate  intended  for  the  brothers  is  inherited  bj  the  hus- 
band, be  being  her  only  heir  at  law.  the  husband  will  be  deemed  a 
trustee  by  operation  of  law,  whether  he  intended  fraud  or  not,  and 
the  refusal  of  his  heirs  to  execute  the  trust,  after  his  death,  has  the 
effect  to  oonsummate  the  fraud,    pp.  40S-i£0. 
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From  the  Clinton  Circuit  Coart.     Reversed. 
M.  E.  Clodfelier,  S.  M.  Ralston  and  Michael  Keefe,  for 
tppellanta. 

Ira  M.  Sharp,  for  appellees. 

MoKKB,  C.  J. — This  action  was  brou^t  by  appellanta 
BgainBt  appelleea  to  enforce  a  trust  in  real  estate.  Appel- 
lees' demurrer  for  want  of  facta  was  sustained  to  the  fourth 
and  fifth  paragraphs  of  the  complaint,  the  other  paragraphs 
having  been  withdrawn,  and  appellants  refuBing  to  plead 
farther  judgment  was  rendered  againet  them.  The  action  of 
the  court  in  sustaining  said  demurrer  is  called  in  question  by 
the  alignment  of  errors. 

It  is  alleged  in  the  fourth  paragraph :  That,  "Elieabeth 
A.  Rodgers,  the  sister  of  sppellantB,  was  the  owner  of  real 
estate  in  Clinton  county,  Indiana,  [describing  it]  of  the  value 
of  more  than  $6,000;  that  she  also  owned  a  large  amount  of 
real  estate  and  personal  property  in  Boope  county,  Indiana, 
of  the  value  of  more  than  $10,000;  that  appellants,  brothers 
of  said  Elizabeth  A.  Rodgers,  were  and  are  of  very  moderate 
circumstances,  and  that  appellant  Thomas  B.  Ransdel  was 
and  is  very  poor  financially,  and  a  cripple,  having  lost  both 
an  arm  and  a  leg  before  the  marriage  of  snid  Elizabeth 
Rodgers  to  said  Willis  E.  Moore;  that  in  1876  said  Eliza- 
beth A.  Rodgers  became  engaged  to  marry  one  Willis  E. 
Moore,  who  was  possessed  of  an  estate  of  very  limited  value, 
to  wit,  of  the  value  of  not  exceeding  $500;  that  the  said  Eliz- 
abeth A,  Rodgers  was  a  widow  without  children  or  their  de- 
scendants living,  and  both  her  father  and  mother  were  dead, 
and  she  greatly  desired  that  a  large  portion  of  her  property 
should,  at  her  death,  vest  in  appellants,  her  brothers,  and  es- 
pecially that 'they  should  become  the  owners  in  fee  simple  of 
her  real  estate  in  Clinton  county,  Indiana,  which  fact  she 
made  known  to  said  Willis  E.  Moore  befnre  their  raarriape, 
and  it  was  agreed  between  them  thnt  said  Elizabeth  A.  should 
either  by  will  or  deed  vest  the  title  to  said  Clinton  county 
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real  eHtatBiin  her  said  brothers;  that  after  said  agree- 
ment said  Elizabeth  A.  and  the  said  Willis  E.  Moore  were  in 
the  year  1878  lawfully  married;  that  do  children  were 
l»om  of  such  marriage,  but  that  said  Willis  E,  !3Ioore  had 
three  children  by  a  previoua  marriage,  to  wit,  these  appellees; 
that  in  1894  said  Elizabeth  became  sick  and  recognized  the 
fact  that  she  could  not  recover  from  said  sickness,  and 
knowing  and  believing  that  she  would  certainly  die,  re- 
quested her  husband  Willis  E.  Moore  to  procure  an  attorney 
or  other  competent  person  to  make  and  prepare  a  deed  or  will 
for  her  signature  and  execution,  to  carry  out  her  purpose 
and  wish  to  vest  the  title  to  said  real  estate  in  appellants; 
that  she  was  of  Sound  mind  and  memory,  but  physically 
imable  to  leave  the  house;  that  her  husband  promised  her 
be  would  do  so,  but  failed  and  neglected  to  secure  a  person 
to  draft  such  deed  or  will  as  requested  by  her;  that  she 
constantly  grew  worse  and  shortly  afterwards  in  1894,  know- 
ing and  believeing  that  she  would  certainly  die,  she  called  her 
husband,  Willis  E.  Moore,  to  her  bedside,  and  as  a  last  re- 
quest asked  him  that  some  person  competent  to  draft  a  deed 
or  will  be  sent  for  in  order  that  she  might  carry  out  her  desire 
of  vesting  the  title  to  said  real  estate  in  appellants,  but  that 
said  Willis  E.  Moore  again  postponed  her,  telling  her  that 
she  was  then  unable  to  make  a  will,  but  to  rely  on  him  and 
y  that  he  would  see  that  her  brothers  the  appellants  should 
hare  said  real  estate,  in  case  she  should  die  without  having 
made  a  will  or  conveyed  the  same  to  them;  that  he  would 
in  that  event  receive  the  title  to  said  real  estate  in  trust  for 
them,  and  see  that  the  title  thereto  was  properly  vested  in 
them;  that  at  the  time  of  making  said  several  requests  the 
said  Elizabeth  A.  Moore  was  of  sound  mind,  able  and  com- 
petent to  make  and  execute  a  deed  or  will,  a  fact  well  known 
to  said  Willis  E.  Moore,  but  said  Elizabeth  A.  Moore, 
having  full  faith  and  unbounded  confidence  in  her  said 
husband  acquiesced  in  said  Ftatempnt  of  her  husband,  and 
relied  upon  him  in  case  of  her  death  to  receive  and  hold 
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■aid  real  estate  in  truBt  for  the  use  'and  benefit  of  appellants, 
and  ttat  they  should  become  the  owners  thereof  in  fee 
simple;  that  said  Elizabeth  A.  constantly  grew  worse, 
and  a  short  time  thereafter  died  without  making  a  will  or 
deed,  and  without  in  any  way  conveying  said  real  estate  to 
appellants,  except  as  herebefore  set  forth;  that  soon  after 
her  death  the  said  Willis  E.  Moore,  with  the  intention  of  car- 
lying  out  the  wishes  of  his  deceased  wife,  and  for  the  purpoae 
of  manifesting  the  tnist  imposed  upon  him  bj  her,  called  the 
three  brothers  together  for  the  purpose  of  vesting  the  title  to 
said  real  estate  in  them,  by  executing  to  them  a  deed  or  deeds 
of  conveyance;  that  appellant  Walter  H.  Ransdel  at  that 
time  resided  in  the  state  of  Miasonri,  and  the  other  brothers 
resided  in  different  parts  bf  the  State  of  Indiana;  that  in  re- 
sponse to  said  request  said  appellants  went  from  their  several 
homes  to  Thomtown,  Indiana,  and  met  the  said  Willis  E. 
Moore,  who  thereupon  proposed  in  accordance  with  said.tnut 
to  execute  a  deed  or  deeds  to  appellants  conveying  said  real 
estate  to  them,  hut  the  said  Walter  H.  Ransdel  being  a  resi- 
dent of  Missouri  expressed  a  desire  that  said  Willis  E.  Moore, 
instead  of  executing  a  deed  for  said  real  estate  to  appellants 
should  take  the  charge  and  management  thereof  and  con- 
tinue to  hold  the  aame  in  trust  for  them  and  as  early  as  pos- 
sible find  a  purchaser  for  and  sell  the  same,  and  divide  the 
proceeds  among  appellants;  iliut  appellants  consented  to 
said  arrangement,  and  said  Willis  E.  Moore,  in  order  to  evi- 
dence said  trust  and  arrangement,  prepared  and  delivered  to 
appellants  a  written  memorandum  in  the  words  and  figures, 
following,  to  wit;  'Know  all  men  by  these  presents,  that  we 
the  undersigned  named,  being  brothers  of  Elizabeth  A. 
Moore  deceased,  are  willing  when  the  farm  is  sold,  and  all  the 
money  furnished  each  of  them  by  Willis  E,  Moore,  her  sur- 
viving husband,  and  all  other  expenses  are  taken  from  the 
proceeds  of  the  sale  of  the  land,  that  the  remainder  be  equally 
divided  among  the  brothers,  while  Walter  IT.  Ransdel  agrce-i 
that  Thomas  and  William  shall  each  have  one  hundred  dol- 
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lara  of  his  interest  when  paid.  The  aale  and  division  tc^ether 
with  the  management  of  the  land  to  be  done  bj  said  Willis  E. 
Moore.  This  Ilth  day  of  April,  1894.  Walter  H.  RanBdel, 
Thomas  B,  Ransdel,  William  M.  Ransdel.'  That  the  fann 
land  referred  to  in  said  written  memorandum  was  and  is  the 
real  estate  above  described  in  Clinton  county,  Indiana,  and 
the  said  Walter  H.,  Thomas  IJ.,  and  William  M.  Ransdel 
mentioned  in  said  written  memorandum  were  and  are  the 
appellants;  that  immediately  after  the  said  written  mem- 
orandum of  agreement  had  been  so  prepared,  executed,  and 
delivered  to  the  appellants,  the  said  Willis  E.  Moore  took 
possession  of  said  real  estate  for  the  use  and  benefit  of  appel- 
lants and  proceeded  to  execute  said  trust  by  trying  to  sell 
said  real  estate  for  the  use  of  appellants;  that  soon  after 
he  took  possession  of  said  real  estate  as  such  trustee,  not  bedng 
able  to  find  a  purchaser  therefor,  he  applied  to  the  UnioD 
Trust  Company  of  Indianapolis,  Indiana  for  a  loan  of  $1,500 
on  a  portion  of  said  real  estate,  for  the  use  and  benefit  of  ap- 
pellantB,  which  sum  he  received  in  cash  from  said  Trust 
Company  about  February  7,  1895,  executing  in  his  own 
name  a  mortgage  to  said  Trust  Company  on  said  real  estate; 
that  on  or  about  April  16,  1896,  he  applied  to  one 
Mary  Douglas  for  a  loan  of  $500,  which  sum  he  also  re- 
ceived in  cash  for  the  use  and  benefit  of  appellants,  and  exe- 
cuted to  her  a  mortgage  on  a  portion  of  said  real  estate  to 
secure  the  same.  Soon  after  he  so  received  the  money,  he, 
as  such  trustee,  made  a  partial  distribution  ^reof  amiHig 
appellants.  The  exact  amount  paid  to  each  appellant  they 
are  now  unable  to  state.  That  after  the  death  of  Elizabeth 
A.  Moore  the  said  Willis  E.  Moore  at  all  times  admitted  said 
trust  That  soon  after  receiving  the  money  from  said  TriHt 
Company  as  aforesaid,  he  sent  to  appellant  Walter  H.  Ran^ 
del  a  check  for  $300  thereof,  and  at  the  same  time  wrote  a 
letter  to  him  in  which  he  admitted  said  trust,  whieb  letter  is 
in  the  words  and  figures  following,  to  wit: 
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"  "Thomtown,  Ind.,  March  4tli,  1895. 
Mr.  W.  H.  Ranadel,  \orth  Fork,  JIo. 

Dear  Brother: — I  received  your  letter  of  the  lat,  and  was 
glad  that  you  and  youra  were  well  as  usual;  and  we  have  a 
man  here  now  soliciting  aid  for  the  Nebraska  sufferers,  and  it 
seems  a  deplorahlo  affair,  but  we  hope  for  better  things  in  the 
next  crop.  Enclosed  please  find  check  for  three  hun- 
dred dollars.  I  failed  to  make  a  iiale  of  the  land  on  account 
of  the  condition  of  things,  so  I  got  some  ahetracters  to  look 
the  matter  up  completely,  and  have  got  the  title  in  shape  that 
an  Eastern  company  made  a  loan  on  it  for  fifteen  hundred 
dollars,  and  the  agreement  reads,  after  dividing  the  proceeds 
equally  between  you  three  brothers,  you  give  Thomas  and 
William  each  ono  hundred  dollars  of  your  third,  and  on  this 
amount  they  each  get  six  hundred  and  you  three,  and  what 
yon  and  tiiey  get  in  the  future  will  be  eqnally  divided  be- 
tween you  and  them.  I  am  going  to  make  the  farm  and  my 
other  income  pay  the  loan  off  as  fast  as  possible,  and  if  I  meet 
with  a  chance  to  sell  before  it  is  all  paid  the  purchaser  will 
assume  the  balance  as  part  payment.  I  have  rented  tlie  farm 
for  one  half  of  everything  raised  on  it,  delivered  at  the  rail- 
road station  there,  and  he  fixes  the  fenres  and  cleans  out  the 
bushes  off  the  farm.  William  has  moved  to  Thomtown,  and 
will  farm  five  acres  of  land  I  have  south  of  town  viith  one 
acre  where  he  lived.  I  built  Thomas  an  addition  to  his  house 
last  summer  for  a  kitchen,  bedroom  and  pantry,  and  moved 
the  one  they  had  back  for  a  summer  kitchen.  Geoi^  and 
.Lizzie  are  still  keeping  house  for  mc,  and  we  are  getting 
along  fairly  well  and  will  continue  a  while  yet  at  least.  Write 
'  soon  and  often.  Yours  truly,  W.  E.  Moore.  [On  top  of  the 
second  page  of  this  letter  is  the  following:]  Elizabeth 
wanted  to  help  the  boys  some  and  it  seems  it  could  not  of 
come  in  a  more  needy  time  than  now,  and  we  hope  what  you 
can  help  them  to  now  will  be  appreciated,' 

"That  the  real  estate  and  farm  land  referred  to  in  said 
letter  is  the  real  estate  in  Clinton  county,  Indiana,  above 
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deecribed;  that  the  said  'William'  referred  to  in  said  let- 
ter is  the  appellant  AVilliam  M.  Ransdel,  aad  the  said 
Thomas'  referred  to  in  said  letter  ie  the  appellant  Thomas 
B.  Ransdel;  that  afterwards  on  September  24,  1896,  said 
Willis  E.  Moore,  while  so  holding  aaid  real  estate  in  trust  for 
appellants,  died  intestate  in  Boone  coonty,  Indiana;  that 
he  never  at  any  time  denied  or  renounced  hia  trust,  but  at  all 
times  admitted  the  same;  that  appellees  are  the  only  chil- 
dren and  heirs  of  said  Willis  £.  Moore  by  a  former  marriage, 
and  they  each  claim  an  interest  in  said  real  estate,  adverse  to 
the  title  and  interest  of  appellants;  that  they  have  no  interest 
or  title  -whatever  to  said  real  estate  or  in  the  matter  in  contro- 
verffy,"  etc. 

It  is  settled  law  that  under  §3391  Bums  1894,  §2969 
Homer  1897,  concerning  trusts,  that  an  express  tmat  may 
be  established  by  any  writing  or  writings  under  the  hand  of 
the  party  to  he  charged,  or  of  the  party  who  is  by  law  enabled 
to  declare  the  same,  provided,  the  fiduciary  relations  and  the 
terms  and  conditiwis  of  the  trust  are  set  forth  with  snflicient 
certainty.  Kininer  v.  Jones,  123  Ind.  148,  151;  Oayhrd 
V.  City  of  Lafayette,  115  Ind,  423,  428,  and  cases  cited; 
WHfjJit  V.  Moody,  116  Ind.  175,  178,  179;  Kingsbury  y. 
Bumaide,  58  111.  310,  11  Am.  Rep.  67;  1  Perry  on  TroBta, 
§§79,  80,  81.  82,  83;  2  Pomeroy  Eq.  Jur.,  §§1006,  1007; 
Lewin  on  Tmst  (1  Am.  ed.  by  Flint.)  *55,  *57,  and  notes; 
27  Am.  &  Eng.  Ency.  of  Law,  46-57,  and  notesj  Browne  Mi 
Stat,  of  Frauds  (5th  ed.)  §97. 

Letters,  receipta,  memoranda,  or  other  writings  signed  by 
the  trustee  may  be  suiRcient  to  establish  a  trost,  bnt  if  the 
terms  of  the  tnist  are  collected  from  several  papers,  it  is  not 
necessary  that  all  of  them  should  be  signed,  but  it  is  suffi- 
cient if  they  are  so  referred  to  and  connected  with  the 
paper  that  is  dgned,  that  they  may  be  identified  and  read  u 
genuine  papers,  and  a  part  of  the  transaction.  Gaylord  v. 
City  of  Lafayette,  supra,  p.  428;  1  Perry  on  Trusts  {4th 
ed.),  §83;  Browne  on  Stat.  Frauds,  §§97,  105,  350,  365; 


MAY  TERM,  1899— Vol.  163.  401 

Bansdel  v.  Hoore. 

T-*win  on  TrUHta,  (1  Am.  ed.  by  Flint),  *55-*57,  and  notps; 
Denton  v.  Daviea,  18  Ves.  499;  VanCoH  t.  Prentice,  104  N. 
Y.  45,  10  N.  E.  257;  Newkirk  v.  Place,  47  N.  J.  Eq.  477, 
21  Atl.  124,  21  Am.  Rep.  993;  Hamer  v.  Sidway,  124  N. 
Y.  538,  27  N.  E.  256,  12  L.  R.  A.  463;  McCandUss  v.  War- 
ner, 26  W.  Va.  754,  780;  Tawney  v.  Crowiher,  3  Brown's 
Ch.  161,  318;  Forsterv.  Hale,  3  Ves.  696;  Forster  v.  Hale, 
5  Ves.  308,  315;  Morton  v.  Tewart,  2  Younge  &  C.  Ch.  67. 
Id  such  case  oral  evidence  may  be  admitted  to  show  the  po- 
sition, situation,  and  surroundings  of  the  parties  at  the, time, 
in  order  that  the  writings  may  be  read  and  construed  in  the 
light  of  such  facts  and  the  circumstances  of  the  case.  Wills 
V.  Boss,  77  Ind.  1, 12, 13,  40  Am.  Rep.  279,  and  cases  cited; 
Packard  v.  Putnam,  57  N.  H.  43,  51;  Mead  v.  Parser.  115 
Mass.  413,  15  Am.  Rep.  110;  Hurhy  v.  Broum,  98  Mass. 
545;  Dorr  v.  Clapp,  160  Mass.  538,  542,  36  N.  E.  474,  and 
cases  cited;  Urann  v.  Coates,  109  Mass.  581,  584;  Oliver  v. 
Hunting,  44  L.  R.  Ch.  Div.  205;  Newhirlc  v.  Place,  supra; 
McCandlesg  v.  Warner,  supra,  p.  780;  King^ury  v.  Bum- 
side,  supra,  78,  82,  83;  Beach  on  Cont.,  §581,  and  cases 
cited;  1  Greenleafs  Ev.,  §§286,  287,  288,  295a;  2  Whar- 
ton's Et.  §§940,  941,  942,  943 ;  Wood  on  Stat  of  Frauds, 
§§395,  396,  449,  and  notes.  This  is  upon  the  principle  that 
the  court  may  be  placed,  in  regard  to  the  surroundings  and 
circumstances,  as  nearly  as  possible  in  the  position  of  the 
parties  whose  writings  are  to  be  interpreted. 

The  settlor,  under  the  allegations  of  the  fourth  paragraph, 
was  Elizabeth  A.  Moore,  and  the  trustee  was  her  husband. 
Brooks  Appeal,  109  Pa.  St  188;  Browne  on  St^t  of  Frauds 
(5th  ed.),  §§97,  98.  She  did  not  promise  to  create  the  trust, 
— she  created  it  If  a  writing,  or  writings,  setting  forth  the 
terms  of  the  trust  had  been  signed  by  her  this  would  have 
snpplied  the  evidence  to  establish  the  trust.  The  trust  wap, 
therefore,  created  by  her  for  the  benefit  of  appellants,  and 
although  not  in  writing  was  not  void,  but  could  not  be  estab- 
VoL.  153—26 
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lished  except  by  the  proper  evidcDce  in  writing.  Hadden  v. 
Johnson,  7  Ind.  394,  397;  Maiher  v.  Scales,  35  Ind.  1,  3; 
0v)en8  y.  Lewis,  46  Ind.  488,  16  Am.  Rep.  295;  Wttta  v. 
Boas,  supra,  pp.  6,  7;  Browne  on  Stat,  of  Frauds,  (5th  ed.), 
§§104,  115a.  By  her  death  the  legal  title  vested  in  her  hus- 
band, the  trustee,  and  no  further  act  or  conveyance  on  her 
part  was  necessary  to  give  effect  to  tlie  trust.  It  was  not  ex- 
ecutory so  far  as  she  was  concerned.  All  that  was  required  lo 
vest  the  legal  title  to  the  land  in  controversy  in  appelluits 
was  a  deed  by  the  trustee  conveying  the  same  to  them.  If 
Mrs.  Moore  had  delivered  to  her  hueband  the  value  of  said 
trust,  in  money,  to  be  paid  by  him  to  appellants  as  a  gift  from 
her,  the  legal  title  to  said  money  would  have  vested  in  appel- 
lants when  the  trustee  delivered  the  same  to  them.  Nothing 
would  be  required  of  the  court  in  either  case,  in  an  action 
to  enforce  such  tru^t,  but  to  give  effect  to  said  trust,  if  the 
seme  could  be  established  by  the  proper  evidence;  which  in 
the  ease  of  an  express  trust  of  real  estate  the  law  reqiiires  tn 
be  in  writing,  signed  by  the  proper  person,  and  in  the  case 
of  money,  parol  evidence  would  be  sufficient  Browne  on 
Stat,  of  Frauds  (6th  ed.),  §82;  2  Stoiy's  Eq.  Jur.  §912;  1 
Perry  on  Trusts,  §86. 

As  there  was  no  written  declaration  of  said  trust  and  the 
terms  thereof,  signed  by  Mrs.  Sfoore  prior  to  the  time  the 
land  vested  in  her  husband  by  her  death,  by  which  said  trust 
could  be  established,  the  same  may  be  proved  by  any  writing 
or  writings  which  contain  the  necessary  facts,  signed  by  her 
husband,  the  trustee.  McCandless  v.  Warner,  supra,  p. 
780;  McVay  v.  McYay,  43  N.  J.  Eq.  47,  50,  61,  10  Atl. 
178;  Tanner  v.  Skinner,  74  Ky.  (11  Bush.)  120;  McCMan 
V.  McCUllan,  65  Me.  500,  606;  Moore  v.  Pickett,  63  ID. 
158;  1  Perry  on  Trusts,  §fi2  on  pp.  66,  67,  §83  on  p.  71;  2 
Pomeroy's  Eq.  Jur.  §1007;  Browne  on  Stat,  of  Frauds  (5th 
ed.),  §§i)8,  101, 104;  27  Am.  .t  Eng.  Ency.  of  Law,  50,  51: 
Hai  on  Trusts  (4th  Am.  ed.),  96,  100. 


MAY  TERM,  1899— Vol.   153. 
Ronsdel  v.  Moore. 


.'^ 


The  letter  of  March  4,  1895,  signed  by  said  Willia  E.        '      'A 
Moore,  to  one  of  the  appellants,  refers  to  the  written  memo- 
randum of  April   11,   1894,  signed  by  appellants,  and  ao 
connects  the  letter  with  said  memorandum,  the  Bbstract  of 
title,  and  the  mortgage  executed  by  him  on  said  real  e^atc,  ,       ■<. 

that  the  same  muat  be  read  as  a  part  of  the  letter.    Reading  " 

these  writings  together  in  the  light  of  the  surroundings  and 
circumstances  alleged  in  said  paragraph,  the  object  and  na- 
ture of  the  trust,  the  persons  who  are  to  take  as  cestui  que 
Irustent  and  the  proportions  in  which  they  take,  as  well  as 
their  connection  with  the  subject-matter  of  the  trust  are  set 
forth  with  eufficieiit  certainty.  When  such  facts  appear  from 
the  writings  the  tnist  will  be  enforced.  1  Perry  on  Trusts, 
§83;  Tanner  v.  Skinner,  supra. 

It  is  insisted,  however,  by  appellees  that  said  writings  do 
not  show  a  perfectly  created  trust  for  the  reason  that  to  give 
effect  to  this  trust  the  real  estate  was  to  be  sold  by  Moore  and 
the  money  divided  among  appellants.  That  it  was  there- 
fore executory,  and  that  the  same  was  without  consideration, 
and  appellants  were  mere  volunteers  and  could  not  enforce 
the  trust.  It  is  tnie  that  when  there  is  no  sufficient  consid- 
eration and  the  trust  is  executory,  that  a  voluntary  aettlw 
cannot  be  compelled  to  complete  the  trust,  but  when  there 
is  a  sufficient  consideration  he  may  be  compelled  to  do  ao. 
1  Perry  on  Trusts,  g§95,  96,  97;  Oaylord  v.  City  of  Lafay- 
ette, eupra,  and  cases  cited.  It  wonid  seem  that  said  tru^t 
was  perfectly  declared  nnder  the  rule  stated  in  Oaylord  v. 
City  of  Lafayette,  supra,  p.  429,  and  if  so,  it  could  be  en- 
forced by  appellants,  even  if  there  was  no  consideration  and 
they  were  mere  volunteers.  It  is  not  necessary,  however, 
to  determine  whether  or  not  the  express  trust  shown  by  said 
writings  was  perfectly  created,  or  was  only  executory,  for  the 
reason  that  if  it  be  conceded  that  said  trust  is  executory  so 
far  as  the  trustee  is  concerned,  it  does  not  follow  that  the 
aame  is  not  supported  by  sufficient  conaderation. 
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The  antenuptial  agreement  between  Elizabeth  A.  Moore 
and  Willis  £.  Moore  was  that  the  real  estate  in  Clinton 
county,  described  in  the  complaint,  should  at  her  death  be 
the  property  of  appellants,  either'  by  will  or  deed;  in  other 
words,  that  the  said  husband  should  in  such  case  have  no 
interest  in  said  real  estate  on  th^  death  of  bia  wife.  This 
agreement,  although  not  in  writing,  was  supported  by  a 
valuable  consideration, — that  of  marriage.  1  Perry  on 
TruatB,  §110,  and  cases  cited;  6  Am.  &  Eng.  Ency.  of  Law 
(2nd  ed.),  pp.  724-726,  and  cases  cited;  State  v.  Osbom,  143 
Ind.  671,  677,  678,  and  eases  cited;  Marmon  v.  White,  151 
Ind.  445.  The  agreement  of  said  Moore,  made  with  hia 
wife  on  her  death-bed,  to  hold  said  land  in  trust  for  appellants  i 

and  convey  the  same  to  them,  and  his  acts  after  her  death  in  I 

carrying  out  said  agreement,  were  in  compliance  with,  and  I 

to  accomplish  the  purpose  of  said  antenuptial  agreement  ! 

Said  antenuptial  agreement,  although  not  in  writing,  being 
supported  by  a  valuable  consideration,  constituted  a  snfBcient 
coneideration  for  the  promise  of  said  Koore  to  hold  the  real 
estate  in  controversy  in  tnist  for  appellants.  Wills  t,  Ro$s, 
77  Ind.  1,  6-10,  40  Am.  Rep.  279,  and  cases  cited;  Brwm  ?. 
Rawlings,  72  Ind.  505,  510;  Thomas  v.  Merry,  113  Ind. 
83,  88;  Post,  Aim.,  v.  Losey,  111  Ind,  74,  88.  Mcweover 
the  vesting  of  the  title  to  said  real  estate  in  said  Hoore  imder 
the  facts  alleged  was  alone  sufficient  consideration  to  support 
his  agreement  to  hold  the  same  in  trust  for,  and  convey  the 
same  to,  appellants.  Woodward  v.  Wilcox,  27  Ind.  207. 
214;  Miller  v.  BiUingsly,  41  Ind.  489;  Switzer  v.  SkiUs, 
3  Oilman,  (Tl.)  529,  44  Am.  Dec.  723,  728;  White  & 
Tndor'B  Leading  Cases  in  Equity,  (4th  Am.  ed,),  432,  433. 

It  is  not  required  that  the  consideration  for  an  express 
tmst  be  set  forth  in  the  writings;  the  consideration  may  be 
proved  by  oral  testimony.  Wilis  t.  Ross,  avpra,  p.  13; 
Arms  V.  Ashley,  4  Pick.  71,  74.  It  is  clear,  therefore,  that 
the  facts  alleged  show  that  there  was  a  sufficient  conaderation 
for  the  trust  shown  by  said  writings. 
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Since  the  decision  of  Bird  v.  Laniua,  7  Ind.  616,  it  baa 
been  the  settled  rule,  under  our  code,  that  when  one  peraon 
agrees  with  another,  on  a  BuScient  consideration,  to  do  a 
thing  for  the  benefit  of  a  third  person,  such  third  person  may 
enforce  the  same  if  not  rescinded  before  acoeptauce.  WaUr- 
man  v.  Morgan,  114  Ind.  237,  and  cases  cited;  Henderson  v. 
McDonaJd,  84  Ind.  149,  and  cases  cited;  OwaUneg  t. 
Wheeler,  26  Ind.  415,  417. 

The  rule  at  law  was  otherwise  based  upon  the  ground  that 
there  was  no  privity  of  contract  between  parties.  Farlow  v. 
Kemp,  7  Blackf.  544,  546.  It  is  not  necessary  that  any 
confdderation  move  from  the  third  party;  it  is  enough  if  there 
is  a  sufficient  consideration  between  the  parties  who  make 
the  agreement  for  the  benefit  of  the  third  party.  Gwalt- 
ney  y.  Wheeler,  svpra,  417;  Miller  v.  Billingely,  41  Ind. 
499;  Mathews  v.  Reifenour,  31  Ind.  31,  33-34. 

In  Miller  v,  BiUingsly,  supra,  one  Hays  gave  to  Miller 
a  draft  on  a  firm  in  Cincinnati,  Ohio,  for  $1,000,  and  it  was 
ap^ed  between  them  that  when  Miller  received  the  money 
be  was  to  retain  $300  as  a  loan,  and  pay  the  remainder  to 
three  persons,  one  of  whom  was  named  BiUingsly,  fixing  the 
amount  to  be  paid  to  each  person.  Miller,  a  few  days  after 
receiving  the  money  upon  the  draft,  paid  two  of  the  persons 
the  amounts  agreed  to  be  paid  them.  Miller  failed  and  neg- 
lected to  pay  the  money  to  Billingsly,  the  other  person 
Diuned,  nor  did  he  inform  Billingsly  that  he  had  the  money 
for  him.  The  money  sent  to  Billingsly  was  intended  as  a 
gift,  and  Miller  was  directed  to  say  to  Billingsly,  when  he  de- 
livered the  money  to  him,  that  it  was  sent  as  a  present  to 
him  by  Hays.  About  two  years  after  Miller  received  the 
money,  and  after  the  death  of  Hays,  Billingsly  was  in- 
formed of  the  facts  and  demanded  the  same  of  Miller,  who 
refused  to  pay  it.  It  waa  held  that  he  could  recover.  The 
court,  at  p.  492,  said:  "In  the  above  cases,  the  person 
making  the  promise,  or  receiving  the  money  or  article,  is 
treated  as  a  trustee  for  the  person  for  whose  benefit  the  prom- 
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ise  was  made,  or  for  whose  use  the  money  or  article  of  value 
was  received,"  As  we  have  heretofore  shown,  there  is  no 
difference  between'  the  creation  and  enforcement  of  an 
express  trust  as  to  real  and  personal  property,  except  that  in 
case  of  real  estate  the  same  can  only  be  established  by  a  wri- 
ting or  writings  signed  by  the  proper  person,  while  the  trust 
aa  to  personal  property  may  be  established  by  parol  evi- 
dence. Browne  on  Stat,  of  Frauds  (6th  ed.),  §82;  2  Story's 
Eq.  Jur.,  §912;  Perry  on  Trusts,  §86. 

Appellees  insist  that  under  the  rule  declared  in  WriglU 
V.  Moody,  116  In'd.  175,  appellants  cannot  maintain  this 
action  on  the  facta  alleged  in  said  fourth  paragraph.  What 
was  said  in  that  case  must  be  limited  to  the  facta  there  stated. 
In  that  case  there  was  no  writing  signed  by  any  one  mani- 
festing any  trust,  and  it  was  sought  to  establish  the  trust  by 
oral  testimony  alone,  when  the  eame,  even  if  it  had  been 
in  writing,  was  merely  executory  on  the  part  of  the  settlor. 
It  is  true  it  was  said  in  that  case  at  page  179  that,  "When 
two  persons,  for  a  valuable  consideration  between  themselves^ 
covenant  to  do  some  act  for  the  benefit  of  a  volonteer,  the 
latter  cannot  enforce  performance  of  the  covenant  against 
the  two,  although  each  one  might  as  against  the  other."  Alt 
the  cases  cited  to  sustain  this  proposition,  except  the  first, 
are  predicated  upon  the  old  idea  of  want  of  privity  of  con- 
tract on  the  part  of  the  person  for  whose  benefit  the  act  was 
to  be  done,  which  has  long  since  been  repudiated  in  this 
State. 

The  first  case  cited,  Gaylord  v.  City  of  Lafayette,  115  Ind. 
423,  only  decides,  that,  when  property  has  been  conveyed 
upon  a  trust,  the  precise  nature  of  which  has  been  imperfectly 
declared,  or  when  the  donor  has  manifested  his  purpose,  ulti- 
mately, at  a  time,  and  in  a  manner,  thereafter  to  be  deter- 
mined by  himself  or  by  the  trustee,  to  bestow  the  property 
upon  the  person  named,  the  tnist  is  incomplete  and  execu- 
tory, because  it  has  not  passed  beyond  the  control  of  the 
donor,  and  courts  of  equity  will  not  aid  a  volunteer  to  carry 
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into  effect  an  imperfect  or  an  executory  trust.  It  is  suffi- 
cient to  sa;,  however,  that  this  is  not  a  case  where  two  per- 
sons, for  a  valuable  consideration  between  themselves,  cove- 
nanted to  do  some  act  for  the  benefit  of  a  thirds  and  the  lat- 
ter is  seeking  to  enforce  the  covenant  against  the  two,  but 
where  one  person  orally  promised  another,  for  a  sufficient 
considerfltion,  to  hold  real  estate,  vested  in  the  promieor  by 
the  promisee,  in  trust  for  third  persons,  who  are  seeking  to 
enforce  the  trust  upon  writings  subsequently  signed  by  the 
person  making  the  promise.  Concerning  such  a  case  the 
American  editors  of  White  and  Tudor's  Leading  Cases  in 
Equity  (4th  ed.),  at  p.  432,  vol.  1,  say:  "Where  real  es- 
tate is  conveyed,  vi-ith  an  express  or  implied  agreement  that 
it  shall  he  held  for  the  use  of  a  third  person,  equity  will 
fasten  a  trust  on  the  conscience  of  the  grantee.  The  tnint 
arises  from  the  breach  of  coniidence  on  the  part  of  the 
grantee,  and  a  declaration  of  it  in  writing  and  under  his 
hand,  is  evidence  which  he  will  not  he  permitted  to  contra-! 
vene."  Whatever  the  rule  may  be  elsewhere,  in  this  State, 
under  the  code,  it  has  been  held,  since  the  decision  of  Bird- 
V,  LaniuB,  supra,  that  such  third  persons  may  enforce  any 
contracts  made  for  their  benefit  upon  a  sufficient  considera- 
tion, whether  they  paid  or  furnished  any  part  thereof  or  not. 
It  follows  that  appellants  are  entitled  to  enforce  said  trwst 
against  appellees,  and  that  the  court  erred  in  sustaining  the 
demurrer  to  said  fourth  paragraph. 

The  question  presented  by  the  demurrer  to  the  fifth  para- 
graph of  complaint  is,  whether  or  not  a  trust  can  be  enforced 
against  a  man  who,  when  his  wife  is  on  her  death-bed,  by  his 
promises  prevents  a  deed  or  will  or  other  writing  being  made 
by  her  in  favor  of  her  brothers,  and  on  the  death  of  the  wife 
the  real  estate  intended  for  the  brothers  is  inherited  by  said 
hiisliand,  be  being  her  only  heir  at  law. 

The  rule  estfiblished  by  the  authorities  is  that  when  ati 
heir  or  devisee  in  a  will  prevents  the  tei=tator  from  providing 
for  one  for  whom  he  would  have  provided  but  for  the  inter- 
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ference  of  the  heir  or  deviaee,  such  heir  or  devisee  will  be 
deemed  a  tniBtee,  by  operation  of  law,  of  the  property,  real 
or  personal,  received  by  him  from  the  testator's  estate,  to  the 
amount  or  extent  that  the  defrauded  party  would  have  re- 
,,,,  ceived  had  not  the  intention  of  the  deceased  been  interfen-d 

^  ->  with.     This  rule  applies  also  when  an  heir  prevents  the 

making  of  a  will  or  deed  in  favor  of  another,  and  thereby 
inherits  the  property  that  would  otherwise  have  been  pven 
such  other  person.     Hill  on  Trustees  (4th  Am.  ed.),  234; 

1  Perry  on  Trusts,  §gl81,  182;  1  Story's  Eq.  Jur.,  §§256, 
281;  Pomeroy's  Eq.  Jnr.,  §430,  §919,  p.  1305,  §1054,  and 
cases  cited  in  notes;  1  Redfield  on  Wills  (4th  ed.),  pp.  511, 
612;  Oilpatrick  v.  Qlidden,  81  Me.  137,  10  Am.  St.  245. 
It  is  not  essential  to  the  creation  of  such  a  trust  that  the  fraad 
be  actual,  it  may  be  actual  or  constructive.  Meredith  v. 
Meredith,  150  Ind.  299,  301;  Qiifen  v.  Taylor,  139  Ind. 
51S,  578,  and  authorities  cited;  Cox  v.  Amsmann,  76  Ind. 
SlO,  212,  213;  2  Washburn  on  Real  Prop.  (5th  ed.),  520. 

An  actual  fraudulent  intention  on  the  part  of  the  heir  or 
devisee  is  not  necessary  to  the  creation  of  a  trust  of  this' 
nature.  The  great  weight  of  authority  in  England,  and  in 
tliis  country,  in  such  a  case  is  that  after  the  death  of  tite 
testator  or  intestate,  equity  will  convert  the  devisee  or  beir' 
into  a  trustee,  whether  when  he  gave  his  assent  he  int«ided 
fraud  or  not;  the  final  refusal  of  himself,  if  living,  or  if 
dead,  of  his  heirs  or  devisees,  to  execute  such  trust,  having 
the  effect  to  consummate  the  fraud. 

It  was  said  in  Cox  v.  Amsmann,  76  Ind.  210,  at  p.  212, 
"And  wherever  property  is  acquired  by  fraud,  or  where, 
though  originally  acquired  without  fraud,  it  is  against  equity 
that  it  should  be  retained  by  the  party,  there  equity  raises  a 
constructive  trust,  which  is  held  not  to  be  within  the  statute, 

2  Washburn  on  Real  Prop.  (5th  ed,),  p.  520,  and  which  may 
be  proved  by  parol.*  *  *  So,  in  the  case  of  Boge  v. 
Hog«,  1  Watts,  163,  it  was  held  that,  if  a  testator  be  induced 
to  Diake  a  devise,  by  the  promise  of  the  devisee  that  it  should 
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be  applied  for  the  benefit  of  another,  equity,  upon  tliesb 
facts,  would  create  a  constructive  trust,  which  mi^t  be  es- 
tablished by  parol." 

As  said  in  Pomeroy'sEq.  Jur.,  §155:  "If  one  party  obtains 
the  legal  title  to  property,  not  only  by  fraud  or  by  \'ioUtion 
of  confidence  or  of  fiduciary  relations,  but  in  any  other  un- 
conscientious manner,  so  that  he  cannot  equitably  retain  the 
property  which  really  belongs  to  another,  equity  carries  oat 
its  theory  of  a  double  ownership,  equitable  and  l^al,  by  im- 
pressing a  constructive  trust  upon  the  property  in  favor  of 
the  one  who  is  in  good  conscience  entitled  to  it,  and  who  is 
considered  in  equity  as  the  beneficial  owner."  This  has  been 
the  doctrine  of  the  English  courts  for  more  than  200  years. 

In  Rookwood's  case,  Cro.  Eliz.,  164  (1590),  a  father  in- 
tended to  charge  his  land  with  four  pounds  per  annum  for 
each  of  his  two  youngest  sons,  but  the  eldest  son  promised 
that  if  the  father  would  not  do  so,  he  would  pay  the  same 
to  them.     Said  promise  was  enforced. 

In  Button  v.  Poole,  Vent.  318,  2  Lev.  210,  T.  Jones 
102  (1678),  the  father  of  plaintiff's  wife,  being  seized  of  a 
wood  which  he  intended  to  sell  to  raise  portions  for  younger 
children,  the  defendant  being  his  heir,  promised  the  father, 
in  consideration  of  his  forbearing  to  sell  it,  to  pay  plaintiff's 
wife  1,000  pounds.     The  promise  was  enforced. 

In  Chamherlaine  v.  Chamberhiine,  2  Freem.  Ch.  34,  2 
Eq.  Cas.  Abr.  43  (1678),  where  a  father,  being  al>ont  to 
change  his  will  lest  there  might  not  be  assets  enough  besides 
the  lands  settled  upon  his  son  to  pay  certain  legacies  to  his 
daughter,  was  assured  by  the  son  that  he  would  pay  them  in 
case  of  deficiency  of  aRsets,  if  the  will  were  not  changed,  the 
Bon  was  held  to  his  promise;  the  chancellor  remarking  that. 
it  was  the  constant  practice  of  the  court  to  make  such  decrees 
on  such  promises. 

In  1684,  where  her  son  promised  the  executrix  that  if  she 
■wonld  obtain  a  new  will  naming  him  as  executor  he  would 
hold  it  in  trust  for  her,  which  she  did,  the  lord  keeper  decreed 
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the  trust,  notwithstanding  the  statute  of  frauds.  Thynn  v, 
Thynn,  1  Vera.  296. 

And  in  1689,  where  a  copyholder,  intending  to  leave  the 
greater  part  of  his  estate  to  his  godeon,  was  persuaded  by  hia 
wife,  on  her  promise  to  carry  out  his  intention,  to  give  the 
whole  to  her,  the  court,  notwithstanding  the  statute,  enforced 
the  trust.     Devenish  v.  SoineSy  Ch,  Prec.  3. 

In  Oldham  v.  Liichford,  2  Vern.  506,  2  Eq.  Caa.  Ahr.  44 
(1706),  lands  were  charged  with  an  annuity,  on  proof  that 
the  testator  was  prevented  from  charging  the  lands  there- 
with in  bis  will  by  a  promise  of  payment  by  the  devisee. 

In  1747,  a  testatrix  having  given  a  bond  for  360  pounds 
to  the  plaintiff,  afterwards  by  a  new  will  gave  it  to  another, 
on  the  latter's  promise  to  give  it,  at  her  decease,  to  the  plain- 
tiff, and  the  performance  of  the  promise  was  decreed  against 
her  representatives,  against  the  interposition  of  the  statute 
of  frauds,  Txird  Chancellor  Hardwick  said :  "I  know  of  no 
case  where  the  court  has  not  decreed  it,  whether  snch  an 
undertaking  was  before  the  will  has  been  made,  or  after 
*  *  *.  This  is  not  setting  up  anything  in  opposition  to 
the  will,  hut  taking  care  that  what  has  been  undertaken  shall 
have  its  effect:  A  will  being  ambulatory,  if  the  testatrix 
has  a  conversation  with  a  legatee,  and  the  legatee  promises 
that,  in  consideration  of  the  testator's  disposition  in  favor  of 
her,  she  will  do  an  act  in  favor  of  a  third  person,  and  the 
testatrix  lets  the  will  stand,  it  is  very  proper  the  person  who 
undertook  to  do  the  act  should  perform,  because,  I  mnst 
take  it,  if  she  had  not  so  promised,  the  testatrix  would  have 
altered  her  will."     Drakeford  v.  TFt7fcji,  3  Atk.  539. 

In  Reech  v.  Kennegal,  1  Ves.  Sen.  123,  Amb.  67,  1  ffila. 
227  (1748),  a  residuary  legatee,  who  satisfied  the  testator  that 
he  need  not  change  his  will  in  order  to  give  a  nephew  100 
pounds,  for  he  himself  would  pay  it,  was  held  trustee,  and  a 
trust  imposed  on  the  residue  of  the  assets.  Lord  Chancellor 
Hardwick  said:  "The  court  will  not  suffer  the  statnte  to 
protect  it  [fraud]  so  as  that  any  one  should  run  away  with 
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a  benefit  not  intended.  *  •  *  There  is  a  breach  of 
promise;  but  attended  also  with  fraud  upon  the  testator  as 
well  as  the  plaintiff,  b}'  representing  as  if  there  was  no  occa- 
sion to  alter  the  will." 

In  1796,  instead  of  changing  his  will  with  the  avowed  in- 
tention of  increasing  the  annuity  to  his  wife,  the  testator  told 
his  residuary  legatee  he  would  "leave  it  to  his  generosity  to 
pay  it  as  he  promised", — and  a  trust  was  imposed  on  tlie 
re^due  of  the  assets.  The  master  of  the  rolls  said:  "The 
word  'generosity'  cannot  be  construed  to  take  away  the  effect 
of  a  solemn  desire  of  the  testator  coupled  with  the  promise  of 
the  defendant.  The  defendant  had  no  intention  of  fraud  at 
that  time;  for  he  desired  the  testator  to  make  a  new  will. 
Leaving  it  to  his  generosity,  it  is  leaving  it  to  his  honor 
and  conscience  *  *  *,  The  question  is,  whether  by  repos- 
ing that  trust  in  the  defendant  the  testator  was  not  prevented 
from  making  a  new  will.  The  defendant  ought  to  have  told 
him,  that  if  he  did  not  put  it  in  his  will,  he  would  not  do  it. 
Instead  of  that  be  promised  to  do  it;  upon  which  the  testator 
refuses  to  make  a  new  will."  Barrow  v.  Greenough,  3 
Ves.  152. 

In  1804,  Lord  Eldon  said:  "If  a  father  devises  to  his 
youngest  son;  who  promises  that,  if  the  estate  is  devised  to 
him,  he  will  pay  10,000  pounds  to  the  eldest  son,  this  court 
would  compel  the  former  to  discover,  whether  that  passed 
in  parol;  and,  if  he  acknowledged  it,  even  praying  the  bene- 
fit of  the  statute,  he  would  he  a  trustee  to  the  value  of 
10,000  pounds."     Strickland  v.  AUrldge,  9  Ves.  516. 

The  like  result  is  brought  about  by  the  silent  assent  of  the 
devisee  to  a  like  proposal  of  the  testator.  Byrn  v.  Godfrey, 
4  Ves.  6,  10;  Paine  v.  Ball,  18  Ves.  475. 

In  Podmore  v.  Gunning,  7  Sim.  644,  654  (1836),  natural 
children  of  the  testator  alleged  in  substance  in  their  bill,  that 
the  testator's  wife  promised,  in  consideration  of  his  giving  to 
her  the  whole  estate,  to  lenvp  it  to  thrra  at  her  decease,  upon 
the  faith  of  which  he  did  it.     Shadwell,  V.  C,  said:     '"My 
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i^JnioD  is  that,  if  it  were  perfectly  clear  that  that  state  of  cir- 
cumatances  took  place  %vhich  the  plaintiffs  represent  upon 
their  bill,  they  would  be  entitled  to  the  relief  that  they  ask." 

In  1852  a  residuary  estate  was  devised  with  an  oral  inti- 
mation by  the  testator  to  the  devisee,  that  he  had  confidence 
that  he  would  carry  out  the  testator's  intentions,  which  de- 
visee well  knew  and  assented  to,  and  the  devisee  was  held  a 
trustee.  Lord  Justice  Turner,  V,  C,  in  discussing  the  ques- 
tion of  the  devisee's  undertaking  said:  "The  true  test  of  the 
answer  to  the  question  is  this,  would  the  testator  have  left  his 
property  to  the  defendants  if  the  defendants  had  stated  in 
answer  to  that  question,  that  they  would  not  carry  out  the 
dii^wsition  which  the  testator  intended  to  effect  through  the 
medium  of  the  triist,  which  he  had  declared  in  the  instrac- 
tions.  No  one  can  doubt,  that,  if  these  defendants  had 
stated  that  they  would  not  carry  out  the  intentiona  of  this 
testator,  this  disposition  in  their  favor  would  not  have  been 
found  in  this  will."     BusseU  v.  Jackson,  10  Hare,  204,  211. 

In  the  case  of  Wallgrave  v.  Tebba,  2  Eay.  &  J.,  313,  321, 
the  ]oint  devisees  of  real  estate  denied  that  they  ever 
knew  anything  of  the  testator's  intentions  till  after  his  de- 
cease; but  an  unsigned  letter  written  by  him  expressed  ha 
confidence  in  their  application  of  the  devised  property,  in  ac- 
cordance with  his  desires.  Wood,  V.  C,  (then  Lord  Hath- 
erly),  upheld  the  trust,  saying:  "Where  a  person,  knowing 
that  a  testator  in  making  a  disposition  in  his  favor  intends  it 
to  be  applied  for  purposes  other  than  his  own  benefit,  either 
expressly  promises,  or  by  silence  implies,  that  he  will  carry 
the  testator's  intention  into  effect,  and  the  property  is  left  to 
him  upon  the  faith  of  that  promise  or  undertaking,  it  is  in  ef- 
fect a  case  of  trust;  and,  in  such  a  case,  the  court  will  not  al- 
low the  devisee  to  set  up  the  statute  of  frauds — or  rather  the 
statute  of  wills,  by  which  the  statute  of  frauds  is  now,  in  this 
respect,  superseded;  and  for  this  reason;  the  devisee  by  his 
conduct  has  induced  the  testator  to  leave  him  the  property; 
and  as  Lord  Justice  Turner  says  in  Russell  v.  Jackson,  su- 


MAY  TERM,  1899— Vol.  153.  413 

Rauadel  v.  Moore. 

pra,  no  one  can  doubt,  that,  if  the  devisee  had  stated  that  he 
would  not  carry  into  effect  the  intentions  of  the  testator,  the 
dispoeition  in  his  favor  would  not  have  been  found  in  the 
will.  But  in  this  the  court  doe?  not  violate  the  spirit  of  the 
statute;  but  for  the  same  end,  namely,  prevention  of  fraud, 
it  ingrafts  the  trust  on  the  devise  by  admitting  evidence 
which  the  statute  would  in  terms  exclude,  in  order  to  pre- 
vent a  party  from  applying  property  to  a  purpose  foreign  to 
that  for  which  he  undertook  to  hold  it" 

In  1867,  in  Jones  v.  Badley,  L.  R  3  Eq.  635,  652,  Lord 
Eomilly,  M.  R.,  quoted  the  foregoing  extract  entire,  and  de- 
clared the  law  to  be  therein  very  "accurately  and  very  com- 
prehensively stated,"  On  the  appeal  in  1868,  Ix)rd  Cairns 
quoted  the  same  extract,  and  pronounced  it  "the  clear  and 
felicitous  exposition  of  the  law."  Jones  v.  Badley,  L.  R. 
3,  Ch.  App.  362. 

And  in  1878,  in  Rowhofham  v.  Dunnett,  L.  R.  8,  Ch.  Div. 
430,  436,  Malins,  V.  C,  made  the  same  quotation,  and  pro- 
nounced the  law  "correctly  laid  down",  but  dismissed  the 
bill  for  want  of  proof. 

In  1869,  in  McCormtclc  v.  Grogan,  L.  R.  4,  H.  L.  82, 
where,  under  the  circumstances  of  the  case,  no  trust  was  de- 
creed, some  of  the  language  of  Lord  Westbury  in  his  opinion, 
where  he  says  the  court  "must  see  that  personal  fraud — malls 
animus — is  proved,"  etc.,  has  sometimes  been  urged  as  re- 
quiring more  than  the  authorities  already  cited;  but  when  it 
is  considered  in  connection  with  the  facts  before  him,  and 
with  his  own  illustrations  in  the  same  opinion,  that  erro- 
neous view  vanishes.  After  discussing  the  principle  of  deal- 
ing with  the  statute  of  frauds  and  of  wills,  he  said:  "If  an 
individual  on  his  death-bed,  or  at  any  other  time,  is  per- 
suaded by  his  heir  at  law,  or  his  next  of  kin,  to  abstain  from 
making  a  will,  or  if  the  same  individual,  having  made  a  will, 
communicates  the  disposition  to  the  person  on  the  face  of  the 
will  benefited  by  that  disposition,  but.  at  the  same  time,  says 
to  him  that  he  has  a  purpose  to  answer  which  he  has  not  ex- 
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pressed  in  the  will,  but  which  he  depends  on  the  disponee  to 
carry  into  eiTect,  and  the  disponee  assents  to  it,  either  es- 
presaly,  or  by  any  mode  of  action  which  the  disponee  knows 
must  give  to  the  testator  the  impression  and  belief  that  he 
fully  assents  to  the  reqnest,  then,  undouhtedly,  the  heir  at 
law  in  the  one  case,  and  the  disponee  in  the  other,  will  be 
converted  into  trustees,  simply  on  the  principle  that  an  indi- 
vidual shall  not  be  benefited  by  his  own  personal  fraud." 

In  1873,  the  same  view  was  expressed  by  Sir  James 
Bacon,  V.  C,  in  Norris  v.  FrazeT,  L.  R.  15,  Eq.  318,  330, 
where  a  husband  and  wife  were  devisees  of  the  bnlk  of  the 
property  of  a  testator  who  expressed  a  desire  that  an  annuity 
of  300  pounds  should  be  provided  for  a  third  person,  which 
the  wife  testified  she  promised,  and  the  husband  assented  to. 
The  vice-chancellor  said:  "Mr.  Swanston  has  read,  par- 
ticularly from  Lord  Westbury'a  judgment  in  McCormick  v. 
Grogan,  the  condition  as  to  what  the  court  has  to  see  proved 
before  it  admits  any  such  claim,  and  he  says  it  most  be  proved 
that  there  was  direct  personal  fraud  *  *  *.  If  tho 
statement  made  by  Mrs.  Frazer  [one  of  the  devisees]  be  true, 
then  a  more  direct,  a  more  distinct  personal  fraud  could  not 
Iw  committed  than  for  Mrs.  F.  to  refuse  to  perform  that 
promise  which  she  made  to  the  testator  upon  his  death-bed." 

To  the  same  general  purport  are  Riordan  v.  Barton,  10 
Ir.  Eq.  645,  and  Fleetwood's  Case,  L.  R.  15,  Ch.  Div.  594, 
606  (decided  in  1880).  In  the  latter  case,  Hall,  V.  C,  after 
reviewing  numerous  cases,  said:  "The  testator,  at  least 
when  his  purpose  is  communicated  to  and  accepted  by  the 
proposed  legatee,  makes  the  disposition  to  him  on  the  faith 
of  his  carrying  out  his  promise,  and  it  would  be  a  fraad  in 
him  to  refuse  to  perform  that  promise." 

In  1884,  in  Boyes  v.  Carritt,  L.  R.  26,  Ch.  Div.  531, 
535,  in  speaking  of  this  elapa  of  cases,  Kay,  J.,  said:  "In 
these  cases  the  court  has  compelled  discovery  and  perform- 
ance of  the  promise,  treating  it  as  a  trust  binding  the  con- 
science of  the  donee,  on  the  ground  that  otherwise  a  fraud 
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would  be  committed,  because  it  is  to  be  presumed  that  if  it 
bad  not  been  for  sucli  promise  the  testator  would  not  have 
made  or  would  have  revoked  the  gift,"'  citing  cases  supra. 

The  following  English  eases  are  to  the  same  effect,  Sellack 
V.  Harris,  2  Eq.  Cas.  Abr.  46,  5  Vin.  Abr.  521,  §31  (1709); 
Bulk-ley  V.  Wilfo,-d,  2  CI.  &  Fin.  102,  177,  8  Bli^.  Ill 
(1834);  Segrare  v.  Kirwan,  Beat.  1S7  (1828);  Nanney  v. 
WiUiams,  22  Beav.  452  (1856). 

The  doctrine  declared  in  England  has  been  adopted  and 
recognized  in  a  nnmbcr  of  states.  In  Browne  v.  Browne,  1 
Harr.  &  J.  (Md.)  430,  a  father  was  induced  to  make  no  will, 
and  let  bis  property  in  Maryland  descend  to  his  eldest  son, 
on  the  letter's  promise  to  convey  the  same  to  his  youngest 
brother,  provided,  as  was  expected,  he  himself  succeeded  to 
certain  property  in  Scotland,  which  he  did  subsequently  in- 
herit.    And  the  court  enforced  the  promise. 

In  Otoing's  Case,  1  Bland,  (Md.)  370,  17  Am.  Dec.  311, 
338,  a  brother  declarrd  his  intention  to  devise  his  estate  to 
his  sister,  whereupon  his  mother  dissuaded  him  by  promising 
that,  if  he  would  leave  his  estate  to  another  sister,  she  (the 
mother)  would  provide  for  the  first  intended  devisee.  Upwi 
the  faith  of  this  promise  the  brntlirr  made  his  will  as  re- 
quested by  his  mother.  After  the  death  of  tlie  testator  the 
mother  acknowledged  the  promise.  Held,  that  the  same 
could  be  enforced.  Bland,  C,  after  approving  the  English 
doctrine  of  enforcing  oral  promises  in  snch  cases,  said: 
"But  if  the  individual  who  has  been  so  disappointed  of  an 
express  provision  by  the  deceased,  could  not  have  the  promise 
enforced,  his  loss  would  be  altogether  irretrievable.  The 
heir  or  person  making  the  promise  would  be  suffered  to  frus- 
trate the  intention  of  the  deceased,  to  practice  a  fraud  with 
perfect  impunity,  and  the  statute  of  frauds,  if  it  were  allowed 
to  apply,  would  be  made  to  operate  for  the  protection  instead 
of  the  prevention  of  fraud." 

In  McLellan  v.  McLean,  2  Head  (Tenn.)  684,  a  testator 
who  had  no  children  gave  all  his  estate  to  his  wife,  on  hor 
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verbal  promise  to  divide  it  bv  her  will  equally  among  bia  and 
her  relatives.  She  dispoBed  of  tbe  estate  contruiy  to  her 
promise.     Held  enforceable  after  her  death.  , 

In  Dowd  V.  Tueker,  41  Conn.  197,  14  Am.  Law  Reg.  N. 
8.  477,  after  a  testatrix  had  given  all  of  her  estate  to  the 
defendant,  she  changed  her  mind,  and  wanted  bo  t«  alter  her 
will  as  to  give  plaintiff  ber  half  of  certain  real  estate,  where- 
upon defendant  aaid  to  her:  '^on  are  weak  and  need  not 
execute  a  codicil  in  order  to  give  plaintiff  what  you  desire, 
let  the  will  stand,  and  I  will  deed  thie  real  estate  to  her." 
Held,  that  the  defendant  held  said  real  estate  in  trust  for  the 
plaintiff,  and  was  bound  to  convey  the  same  to  her. 

In  Brook  v.  Chappell,  34  Wis.  405,  a  testator  who  had 
given  his  whole  estate  to  James,  believing  himself  in  ex- 
tremis, called  James  to  his  bed-side,  and  in  the  presence  of 
several  witnesses  told  him  there  were  several  persona  to 
whom  he  wished  to  ^ve  something,  and  directed  James  to 
write  them  down,  naming  them,  which  he  thereupon  did,  and 
finally  charged  James  to  carry  out  these  directions  as  faith- 
fully as  the  ones  contained  in  the  will,  to  which  request 
James  made  no  response,  or  perhaps  said  "well".  Held,  that 
James  was  chargeable  with  the  payment  of  the  sums  men- 
tioned. 

In  GilpatricJc  v.  Gliddm,  81  Me.  137,  16  Atl.  464,  2  1^ 
R.  A.  662,  10  Am.  St.  246,  the  husband  expressed  to 
his  wife  his  intention  of  devising  all  his  property  to  his  own 
heirs,  but  was  induced  by  her  to  sell  and  will  it  to  her,  in 
form  absolute,  upon  her  assurance  that  she  would  use  it 
during  her  natural  life,  and  at  her  death  would  devise  it  to 
his  heirs.  The  wife  survived  the  husband,  but  died  without 
performing  her  agreement;  and  it  was  held  that  the  heirs  of 
the  husband  could  enforce  the  trust  against  the  heire  of  the 
wife.  The  court  said:  "Applying  the  principle  to  the  facts 
in  this  case:  Mr.  G.  was  persuaded  by  his  wife  to  change  his 
intention  of  leaving  his  property  tn  his  own  heirs  and  to  pve 
it  to  her  by  reason  of  her  express  ptomise  to  give  the  re- 
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***^-     That  remains  u.  *\Sd; 

|»  Mt  aside  the  statute  of  frai.  *    - 

..   ^'    But  on  account  of  her  condi.  '  j 

.  ^  ["  Iierself,  equity  does  declare  u 
"SentioUBly  hold  it  or  its  proceeds  for  her  ov-. 
fit,  and  imposes  on  her  conscience  the  obligatio. 
she  did  not  use  during  her  life  for  the  benefit 
band's  heirs  (plaintiffs)  as  the  equitable  owners  t 
the  additional  obligation  of  perfecting  their  ov 
will  or  otherwise.  But  as  she  has  deceased,  equit 
the  personal  or  the  proceeds  of  both  real  and  per 
hands  of  her  personal  lepreeentatiTea  and  any 
estate  in  the  hands  of  any  subsequent  holder  v 
hona  fide  purchaser  thereof  without  notice  holdin 
of  the  tmat.  Pomeroy's  Eq.  Jur.,  §§431,  105 
not  mean,  however,  that  it  ia  essential  to  the  u 
such  a  trust  that  a  devisee  should  have  been  an  i 
in  procuring  the  devise  to  be  made  in  bis  favor,  i 
enrrent  of  English  autliority  during  the  last  tv 
as  well  as  that  of  this  country  holds  that,  if  eith< 
after  the  making  of  the  will,  the  testator  makes  k 
devisee  his  desire  that  the  property  shall  be  disp 
certain  legal  manner  other  than  that  mentioned 
and  that  he  relies  upon  the  devisee  to  carry  it  intc 
the  latter  by  any  words  or  acts  calculated  to,  an 
knows  do  in  fact  cause  the  testator  to  believe  that 
fully  assents  thereto  and  in  consequence  thereol 
u  made,  but  after  the  decease  of  the  testator  the 
fnaee  to  perform  bis  agreement, — equity  will  de 
Vol.  153—27 
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and  convert  the  devisee  into  a  trustee,  whether,  when  he  gave 
his  assent,  he  intended  a  fraud  or  not, — the  final  refusal  hav- 
ing the  effect  of  consummating  the  fraud." 

In  Parker  v.  Uriea,  Ex.,  21  Pa.  St.  305.  Thomas  Urie 
on  his  death-hed  requested  his  father,  hie  onlj  heir  at  law, 
to  pay  Thomas  D.  Parker  $500  out  of  his  estate,  which, 
the  father  promised  to  do.  The  father  survived  the  son, 
but  died  without  complying  with  his  promise.  Held,  that 
the  promise  could  be  enforced  against  hia  estate.  The  court 
said:  "Where  one  on  his  death-bed  expresses  a  wish  to  his 
heir  at  law  that  certain  persona,  whom  he  names,  shall  receive 
of  his  estate  specified  articles  and  sums  of  money,  as  gifts 
from  him,  and  the  heir  promises  him  that  hie  request  shall 
be  fulfilled,  the  necessary  implication  is,  that  the  promise  is 
to  be  performed  after  the  death  of  the  promisee,  and  that 
the  consideration  ia,  that  the  promisor  shall  succeed  to  hia 
estate  under  the  intestate  laws.  »  »  •  if  the  promisee, 
relying  on  the  promise,  make  no  other  provision,  by  will  or 
otherwise,  for  the  objects  of  hie  bounty,  but  die  intestate, 
thus  leaving  hia  estate  to  fall  into  the  hands  of  the  heir,  to  an 
amount  greater  than  the  specified  donations,  the  heir  is 
bound,  in  conscience  and  in  law  to  fulfill  the  contract.  If 
the  promise  be  made  by  a  father  to  a  son,  the  moral  obliga- 
tion is  strengthened  by  reason  of  the  existing  relation,  and 
the  confidence  which  the  one  would  naturally  repose  in  the 
other." 

The  English  doctrine  declared  in  the  foregoing  cases  has 
also  been  adopted  and  approved  in  the  following  cases: 
Williams  v.  Fitck,  18  N.  Y.  546;  O'Hara  v.  Dudley,  95  N. 
T.  403,  47  Am.  Rep.  53;  Eoge  v.  Hoge,  1  Watts  (Pa.)  163, 
215,  216,  26  Am.  Dec.  52,  and  note  p.  60;  Jones  v.  McKee, 
S  Pa.  St.  496,  45  Am.  Dec.  661,  and  note  p.  665;  McKee  v. 
Jones,  6  Pa.  St.  425;  Church  v.  Ruland,  64  Pa.  St.  432; 
SkvUz'a  Appeal,  80  Pa.  St  896;  note  to  Thompsm  v. 
White,  1  Am.  Dec.  p.  25S:  Glass  v.  Hulberi,  102  Mass.  , 
24,  39,  40,  8  Am.  Rep.  418,  430,  431;  Olliffe  v.  WeUs, — 
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130  Mass.  221,  224,  and  cases  cited;  Towles  v.  Burton, 
liich.  Eq.  Cases  (S.  C.)  146,  24  Am.  Dec.  409,  and  note  pp. 
413-417;  Williams  v.  Vreeland,  29  N.  J.  Eq.  417,  32  N.  J. 
Eq.  135,  734,  and  cases  cited  in  note  pp.  135-145;  Ragsdale 
V.  Ragsdale,  fi8  Miss.  92,  8  Soutli.  315,  24  Am.  St.  256,  and 
note  p.  263,  11  L.  K.  A.  316;  Cwdy  v.  Berton,  79  Cal.  420, 
21  Par.  858,  12  Am.  St.  157,  5  L.  R.  A.  189;  note  to  OR- 
Patrick  V.  GUdden,  2  I..  R.  A.  C62,  16  Atl.  464;  note  to 
BoK-d  V.  Tucker,  14  Am.  Law  Reg.  (N.  S.)  482;  note  to 
Gore  V.  Clark,  20  L.  R.  A.  465-471,  16  S.  E.  614.  See  au- 
thorities cited  in  Orth  v.  Orlh,  145  Ind.,  pp.  184,  197,  198, 
32  L.  R.  A.  298.  See,  also,  Arnold  v.  Cord,  16  Ind.  177; 
Teague 7.  Fowler,  56  Ind.  560;  W«ni  v.  Elliott,  80  Ind.  ii45. 
258,  41  Am.  Rep.  794;  Schep^rmyer  v.  Sckaper,  07  Ind. 
70,  73;IieHor  v.  Shirk,  92  Ind.  31,  33,  34;  Butt  v.  Bvtl,  91 
Ind.  305,  307-310;  Piper  v.  Hoard,  107  N.  Y.  73,  13  N.  E. 
626,  1  Am.  St.  789;  Wood  v.  Kahe,  9fi  N.  Y.  414,  426, 
48  Am.  Rep.  640;  Ryan  v.  Box,  34  X.  Y.  307,  90  Am.  Dec. 
696;  Larmon  v.  Knight,  140  111.  232,  29  X.  E.  1116,  3;J 
Am,  St.  229,  and  note  p.  233;  NordhoU  v.  NordhoU, 
87  Cal.  552,  26  Pac.  50S),  22  Am.  St.  268;  Brikson  v. 
Brikson,  75  Cal.  525,  17  Pac.  698,  7  Am.  St.  189;  Cutter 
V.  Bahcock,  81  Wis.  195,  51  X.  W.  420,  29  Am.  St.  882, 
and  note,  p.  890;  Laing  v.  MeKee,  13  Mich.  124,  87  Am. 
Dec.  728,  and  note,  p.  740;  Uorey  v.  Ilerrick,  18  Pa.  St.  123, 
128,  129;  Beegh  v.  Wenfz,  55  Pa.  St.  369,  373,  374,  and 
cases  cited,  93  Am.  Dec.  762;  Faust  v.  Haas,  73  Pa.  St. 
295,  300,  301;  Boynton  v.  Housler,  73  Pa.  St.  453,  457; 
Wolford  V.  Herringlon,  74  Pa,  St.  311,  313,  15  Am.  Rep. 
548;  Brov:n  v.  Doane,  86  Oa.  32,  11  L.  R  A.  381,  12  S. 
E.  179,  and  note;  Bentielt  v.  Harper,  36  W.  Va.  546,  15  S. 
E.  143. 

Appellees  cite  Orth  v.  Orlh,  145  Ind.  184,  32  L.  R.  A., 
298,  as  holding  to  the  contrary.  In  that  case  it  was  held  that 
the  letter  written  by  the  testator  to  his  wife  did  not,  with 
reasonable  certainty,  define  the  character  and  limits  of  the 
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trust,  and  that  aaid  letter  was  merely  adTisory  and  left  every- 
thing to  her  discretion  and  that  therefore  her  promise  waa 
merely  to  exercise  her  discretion,  and  that  the  letter  and 
promise  of  the  wife  raised  no  trust  In  that  case  the  general 
doctrine  heretofore  stated  was  expressly  recognized;  the 
court  at  p.  201,  said:  "If  Mrs.  Orth,  by  fraud,  had  procured 
the  execution  of  the  will  in  this  ceee,  equity  would  have  held 
her  a  trustee  for  the  benefit  of  those  entitled  by  law  to  the 
property." 

We  are  not  required  to  approve  all  the  cases  cited,  nor  all 
that  is  said  in  many  of  them  in  Order  to  sustain  the  fifth 
paragraph  of  complaint.  It  is  sufficient  that  said  paragraph 
is  good,  under  the  rule  stated  as  being  established  by  the 
authorities. 

Jodgment  reversed,  witJi  instructions  to  overrule  the  de- 
murrer to  the  fourth  and  fifth  paragraphs  of  complaint  with 
leave  to  file  emended  complaint  or  additional  paragraphs  of 
complaint  if  desired,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


Locisviu^  Nbw  Albany  aiid  CmoAOO  Railway 

COHPANY   V.   WAaNER. 

[No.  18,0ia.    Ffled  Ha7  28,  ISeg.    Raheuing  danJed  Not.  S,  1890.] 

Hastkb  Aim  Skrvaxt.— JVeffltffenoe  of  Foreman.— Emplofer't  Lia- 

b3ity  Act. — Appellant  and  BeTer&l  other  employes  of  a  railroad  com- 

pany,  putsuant  to  the  orders  of  their  foreman,  were  loading  a  heavy 

IS  Ss  truck  on  a  fiat  oar.    The  manner  of  loading  waa  by  rolling  the  truck 

>n  akide.  Appellant,  by  diraotion  of  the  foreman,  took  the  danger- 
position  behind  the  truck  and  between  the  akido.  The  foreman. 
Ire  MO,  in  addition  to  giving  orders,  would  chock  the  truck  from  time  to 
time  as  it  became  necessary.  When  tha  tmck  was  about  two-thinla 
of  the  way  np,  the  foreman,  without  giving  appellant  warning  oran 
opportunity  to  escape,  directed  the  workmen  to  loose  the  buck  and 
"let  her  go."  The  workmen  obeyed  the  order  and  the  truok  waa 
precipitated  upon  appellant,  crushing  bis  arm.  Held,  that,  tmder 
the  employer's  liability  act  (^20fls  Homer  1897),  the  railroad  oon- 
pany  is  liable  to  appellant  for  the  personal  injuries  snstwned. 
pp.  iil-i**- 
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Mabter  and  Sebvant.— Employer's  Liabilily  ^e(.— Subdlvidon  9  of 
gtl  of  the  emploTer's  Uablltty  act  (Acts  1098  p.  294),  anthoriEing  ra- 
ooveiy  where  ttie  injury  to  an  employe  reeultB  from  the  n^Ilgenoe 
of  a  person  to  whose  direction  the  employe  is  bound  to  conform  la 
not  nnllifled  by  ttie  spedfloation  and  annmaration  contained  in  gnb- 
dirinon  4  of  said  section,    p.  4£S. 

From  the  Clark  Circuit  Court.     Affirmed. 
E.  C.  Field,  W.  S.  Kinnan,  M.  Z.  Stannard,  B.  K.  El- 
liott and  W.  F.  EUioH,  for  appellant 

C.  L.  Jewett  and  H.  E.  Jewett,  for  appellee. 

Hadlet,  J. — The  special  verdict  of  the  jury  disoloBes  the 
following  facts;  One  Cunningham  was  the  duly  consti- 
tuted foreman  of  a  gang  of  ten  or  twelve  men,  common  la- 
borers, of  whom  the  appellee  was  one,  all,  including  Cun- 
ningham, employes  of  appellant  and  engaged  in  loading  car 
trucks,  composed  of  four  wheels,  axles,  and  gearing,  and 
weighing  ahout  3,500  pounds,  upon  a  flat  car  for  transporta- 
tion. By  the  method  pursued,  which  was  the  usual  and 
ordinary  way,  the  trucks  were  placed  upon  the  rails  occupied 
by  the  flat  car  to  be  loaded  about  fifty  feet  distant;  then  two 
wooden  skids  fifteen  feet  long,  made  for  and  suitable  to  the 
purpose,  were  arranged  by  placing  ends  on  top  of  the  flat 
car  and  the  other  ends  upon  the  rails  towards  the  trucks. 
The  ten  or  twelve  men,  including  appellee,  were  all  subject 
to  the  orders  of  Cnnningham  and  were  bound  to  conform  and 
did  conform  to  hie  orders. 

Ordinarily  the  men,  being  placed  about  the  truck,  some  to 
the  sides  and  three  to  the  rear,  two  outside  and  one  between 
the  skids,  by  their  united  effort,  under  the  orders  ai  Cun- 
nirgham  would  push  the  trucks  aloni;  rapidly,  and,  by  the 
momentum  attained,  would  be  able  to  carry  the  trucks  half 
way  up  the  skids  before  stopping,  and,  when  a  stop'waa  made, 
Cunningham,  in  addition  to  giving  orders,  would  chock  the 
trucks  with  a  piece  of  timber.  From  the  first  stop  to  the 
top  of  the  car,  movement  was  made  by  short  stages. 
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On  the  occasion  of  appellee's  injury  it  had  been  rainiiig, 
and  the  skids  were  slightly  wet.  The  men  were  directed  to 
their  places  about  the  truck  by  Cunningham,  appellee  takiiig 
his  place  in  the  rear  between  the  skids  in  conformity  to  Cun- 
ningham's order.  The  truck  was  put  in  motion  and  forced 
more  than  two-thirds  of  the  way  up  the  skids  where  it  stopped 
and  began  slipping  back;  whereupon,  while  appellee  was  ex- 
erting his  strength  in  pushing  at  the  truck,  and  without  any 
notice  or  warning  to  appellee,  Ctmningham  ordered  the  men 
to  "get  out  of  the  way  and  let  her  go."  The  other  men 
obeyed  the  order  immediately,  and  the  truck  at  once  rueheJ 
back  and  down  the  skids,  striking  appellee  in  the  breast,  pre- 
cipitating him  backward  to  the  track,  his  arm  falling  across 
a  skid,  where  it  was  run  over  by  the  truck,  and  crushed.  Ap- 
pellee had  no  warning  or  knowledge  that  said  order  would 
be  given  by  Cunningham,  and  could  not  escape  from  between 
the  skids,  or  from  the  descending  truck,  after  it  was  given. 
The  other  men  could  have  held  the  truck  until  appellee  could 
have  escaped  from  between  the  skids  if  they  had  been  re- 
quested or  ordered  by  Cunningham  so  to  do.  Appellee  and 
the  said  other  men  engaged  with  him  in  attempting  to  load 
said  truck,  were,  at  the  time  and  place  of  appellee's  injury, 
bound  to  conform,  and  were  conforming  to  the  orders  (rf 
Cunningham  in  all  things  respecting  the  loading  and  letting 
go  of  said  truck.     Appellee  was  without  fault. 

Appellant's  demurrer  to  the  complaint  was  overruled,  also 
its  motion  for  venire  de  novo,  for  judgment  in  its  favor  on 
the  special  verdict,  and  for  a  new  trial.  Error  is  assigned 
upon  each  ruling  of  the  court;  but  the  special  verdict  fully 
supports  the  averments  of  the  complaint,  and  the  only  propo- 
sition discnsaed  relates  to  the  plaintiff's  right  to  recover  under 
the  averments  of  his  complaint,  and  the  verdict  rebimed  in 
support  thereof.  The  discussion  centers  around  the  second 
subdivision  of  §1,  Acts  1893,  p.  294;  §7083  Bums  1894, 
§5206s  Homer  1897,  commonly  known  as  the  Employers 
Liability  Act,  which  is  in  these  words :     "That  every  railroad 
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or  other  corporation,  except  municipal,  operating  in  this 
Stfltf,  ahall  be  liable  in  damages  for  personal  injury  suffered 
by  any  employe  while  in  its  E<^rviee,  the  employe  so  injured 
being  in  the  exercise  of  due  care  and  diligence  in  the  follow- 
ing cases:  »  *  *  Second,  Where  such  injury  resulted 
from  the  negligence  of  any  person  in  the  service  of  such  cor- 
porstion,  to  whose  order  or  direction  the  injured  employe  at 
the  time  of  the  injury  was  bound  to  conform,  and  did  con- 
form." 

The  question  we  have  here  is  not  to  be  controlled  by  the 
general  doctrine  of  fellow  servants,  or  of  assumed  risks; 
hence,  the  cases  cited  by  appellant  upon  these  questions  can 
not  be  accepted  as  authorities  in  the  case  at  bar. 

The  statute  above  set  out  is  clear  and  free  from  ambiguity. 
'We  can  not  interpret  it.  We  may  only  read  it.  Bradbury  v. 
Wagenhorsl,  54  Pa.  St.  180;  Ezel-iel  v.  Dixon,  3  Ga.  146; 
Barslow  v.  Smith,  Walker  (Mich.)  304;  Noble  v.  SMt,  1 
Iowa,  325;  Rosenplaenler  v.  Boesfh,  54  N.  Y.  262;  Scott  v. 
Reid,  35  U.  S.  (10  Pet.)  522;  Jilack'a  Intp.  L.  p.  35;  Suth- 
erland's Stat.  Const.  §334.  It  provides  that  when  an  injury 
results  from  the  negligence  of  any  portion  in  the  service  of  a 
corporation,  to  whose  orders  the  injured  party  at  the  time 
was  bound  to  conform  and  did  conform,  the  injured  party 
being  himself  without  fanlt,  the  corporation  shall  be  liable. 
The  statute  places  the  case  upon  a  principle  different  from 
that  in  support  of  the  co-servant's  rule  and  the  assumption  of 
risk.  The  test  here  is  threefold:  (1)  Was  the  offending 
servant  clothed  by  the  employer  with  authority  to  give  orders 
to  the  injured  servant  that  the  latter  was  bound  to  oI>f'y! 
fS)  Did  the  injury  result  to  the  latter  from  the  negligence 
of  the  former  while  conforming  to  an  order  of  the  former 
that  the  injured  servant  was,  at  the  time,  bound  to  obey! 
(3)  Was  the  injured  party  at  the  time  of  injury  in  the  exer- 
cise of  due  care  and  dilitrcnco?  If  these  three  things  con- 
cur, appellee  exhibits  a  good  cause  of  action. 
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The  complaint  charges  that  the  defendant  is  a  railroad 
corporation;  that  the  plaintiff  and  one  Cunningham  were,  at 
the  time  of  plaintiff's  injury,  employes  of  the  defendant;  tjat 
Cimningham  at  the  time,  as  a  part  of  hia  duty  and  eervice  to 
the  defendant,  had  the  control  and  management  of  the  aerv- 
ante  of  the  defendant  as  a  foreman  in  the  work  of  loading 
trucks;  that  the  plaintiff  and  other  employes  so  engaged  were 
snhjeet  to  the  orders  and  control  of  said  Cunningham,  and 
were  at  the  time  bound  to  conform  and  did  conform  to  the 
orders  of  Cunningham  in  all  things  pertaining  to  the  loading 
of  said  trucks;  that  the  plaintiff  and  said  other  employes  took 
their  places  about  the  truck,  the  plaintiff  in  the  rear  and  be- 
tween the  skids,  in  conformity  to  the  order  of  Cnnningham; 
and,  while  so  conforming  to  said  order,  and  while  in  the  exer- 
cise of  due  care  and  diligence,  and  when  the  tmck  wss  two- 
thirds  the  way  np  the  skids,  the  plaintiff  was  injured  by  the 
negligence  of  Cunningham  in  giving  orders  to  those  pushing 
at  the  truck  to  loose  the  truck  and  "let  her  go,'*  without 
giving  the  plaintiff  warning  or  an  opportunity  to  escape. 
These  averments  are  all  established  by  the  special  findings  of 
the  jury.  And  the  jury  also  finds  that  the  other  men  mighty 
and  would  have  held  the  truck  long  enough  for  the  plaintiff 
to  hare  safely  escaped  if  they  had  been  requested  or  ordered 
hy  Cnnningham  to  do  so. 

In  this  case  the  plaintiff  was  in  a  dangeroos  place  in 
obedience  to  the  orders  of  Cunningham,  whom  he  was  at  the 
time  bound  to  obey,  and,  without  giving  the  plaintiff  warn- 
ing or  a  chance  to  escape,  as  he  might,  and  ought  to  have 
done,  Cmmingham  ordered  the  men  to  loose  the  truck.  The 
men  instantly  obeyed,  as  they  were  hound  to  do,,  and  thus 
precipitated  the  truck  upon  the  plaintiff,  crushing  his  arm. 
The  order  to  loose  the  truck  was  the  proximate  cause  of 
plaintiff's  injury.  And  it  was  both  directing  the  plaintiff  into 
a  dangerous  situation,  that  he  was  thus  botind  to  enter,  and 
then  ordering  the  truck  turned  loose  upon  him  without  warn- 
ing that  constitutes  the  actionable  wrong.  See  Wild  v.  Way- 
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good,  L.  E.  1  Q.  B.  (1892),  783;  Wright  v.  WaUin,  3  Times 
Law  Eep.  779;  City  Council  v.  Harris,  101  Ala.  564. 

The  second  subdivision  of  section  one,  supra,  is  not  nulli- 
fied bj  the  specification  and  euumer&tion  contained  in  sub- 
division four  of  said  section,  as  is  nrged  by  appellant.  Both 
subdivisions  are  equally  parts  of  the  same  section,  and  relate 
to  the  same  subject-matter.  Each  subdivision  specifies  dif- 
ferent employes,  but  in  common  they  distin^ish  employes 
of  a  superior  rank — employes  clothed  with  responsibility  and 
authority  of  the  employer — and  both  mtist  be  governed  by 
the  same  rules  of  interpretation.  The  section  must  be  con- 
strued as  a  whole.  Black's  Intp.  Laws,  p.  146.  The  facts 
found  bring  this  cose  within  the  spirit  and  letter  of  the 
statute. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 


Hilker  v.  Hilker. 

[No.  18,S08.  Filed  NoTember  8,  1800.] 
T>rTOBCK.—InttrIoeiitory  Orders.— Attorneys  Few.— Where  the  wife  In 
■  divorce  proceed  Id  g,  broaght  bj  the  hiub&nd,  obtained  a  temporarj 
tUlowanoe  to  enable  her  to  defend,  uid  ftfterwkrd  agreed  to  with- 
draw her  petition  therefor  upon  her  husband's  agreement  to  pn^  the 
nine,  and  not  to  renew  the  application  before  the  case  waa  tried, 
no  error  was  oommitted  hj  the  court  in  refusing  to  strike  out  a  mo- 
tion filed  by  defendant,  at  the  conclusion  of  the  evidence,  for  an 
allowance  for  the  payment  of  her  attorneys,  since  glOH  Burns  ISM 
provides  for  a  temporary  allowance  for  the  wife,  pending  the  action, 
to  enable  her  to  prepare  her  defense,  and  also  to  an  allowance  upon 
a  final  -decree  in  her  favor,  to  cover  her  expenses  ia  the  prosecution 
or  defense  of  the  action,  pp.  4SG-4S9. 
Same. — Interloctitory  Order. -^ Attorney' t  Feel. — It  is  made  the  Impera- 
tive duty  of  the  oourt,  by  §1054  Bums  IBM,  in  decreeing  a  divorce  to 
the  wife,  or  refusing  one  to  the  husband,  to  make  on  allowance  in 
favor  of  the  wife  suBScient  to  cover  all  her  reasonable  expenses  in 
the  proeecntlon  or  defense  of  the  action,  and  the  amount  of  the 
kllowanoe  reeta  in  the  sound  discretion  of  the  court  p.  iS9. 
EiVIDEHCE. — Divorce. — Where  a  husband  in  a  divorce  proceeding  testi- 
fied in  support  of  aa  averment  in  the  complaint  that  his  wife  abon- 
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doned  him,  no  error  was  conumitted  in  permitting  defendant  to  ask 
him  on  cross-examination  if  her  sister  had  not  requested  him,  be- 
fore she  filed  papers  in  the  case,  to  take  her  back,  as  it  tended  to 
characterize  the  wife's  absence,    p.  iSO. 

^vn>KSCB.—liebattal.— Practice.— A  party  ccumot  divide  his  ori- 
dence  and  give  part  in  chief  ftnd  part  in  rebuttal,    p.  iSO. 

Same. — Divoroe. — Witne»ae» — Impeachm/ent. — Where  plaintiff  in  a  di- 
vorce proceeding  alleged  as  an  element  of  cruel  treatment  that  de' 
fendant  was  gniItT'  of  divers  grave  indiscretions  with  other  men. 
and  Introduced  evidence  tending  to  prove  the  averments,  no  error 
was  committed  in  permitting  defendant  to  introduce  evidence  as  to 
her  general  reputation  and  character  for  chastity  in  the  neighbor- 
hood in  which  she  resided,    pp.  4S0-4SS. 

From  the  Allen  Circuit  Court.     Affirmed. 
Samuel  M.  Hench,  for  appellant. 
Henry  CoUrick,  for  appellee. 

Haduit,  .T. — Suit  for  divorce;  judgment  against  the 
plaintiff,  and  he  appeals.  The  plaintiff  alleges  in  his  petition, 
among  other  things  as  constituting  cruel  and  inhuman  treat- 
ment, intemperance,  neglect  of  household  dutiea,  abuse  of 
plaintiff's  children  by  a  former  wife,  and  that  the  defendant 
has  sought  and  received  the  attention  of  yonng  and  single 
men  in  the  most  imprudent  manner,  visiting  them  in  their 
rooms  'when  she  hud  no  business  to  see  them,  showing  in  her 
manner  a  total  disregard  of  public  sentiment  and  private 
morality,  which  was  a  continual  cauae  of  the  deepest  mortifi- 
cation and  shame  to  the  plaintiff;  that  she  has  received  the 
visits  of  certain  men  at  unreasonable  hours  of  the  night,  and 
at  times  when  she  knew  her  husband  would  be  absent;  and 
that  her  conduct  at  such  times  had  furnished  sufficient  evi- 
dence to  satisfy  any  reasonable  mind  that  she  is  morally  un- 
worthy to  be  the  wife  of  the  plaintiff. 

Pending  the  petition,  appellee  filed  her  application,  sup- 
ported by  affidavit,  for  a  temporary  allowance,  under  §1054 
Bums  1894,  to  enable  her  to  make  an  efficient  preparation 
for  defense.  Over  the  objection  and  exception  of  appellant 
the  court  entered  an  interlocutory  order  that  he  pay  into 
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court  for  the  use  of  defendant,  for  the  purposps  prayed  for 
by  her,  the  sum  of  $50.  Subsequently,  and  before  the 
order  was  complied  with,  the  parties  entered  into  a  written 
agreement  as  foilows: 

"The  plaintiff  and  defendant  to  the  abore  cause  hereby 
agree  to  the  following  facta:  (1)  The  plaintiff  agrees  to 
pay  to  the  defendant  the  sum  of  fifty  dollars  ($50),  which 
sma  was  allowed  the  defendant  as  a  temporary  allowance  by 
aaid  court,  on  the  3rd  day  of  February,  1897.  (2)  The  de- 
fendant agrees  to  withdraw  her  petition  and  affidavit  for 
temporary  allowance  filed  by  her  in  said  court  June  1,  1897, 
and  not  to  renew  the  same  before  said  case  is  tried.  (3)  The 
plaintiff  agrees  to  withdraw  his  motion  and  affidavit  for  a 
change  of  venue  from  Allen  count;',  and  agrees  to  try  said 
case  in  said  court,  in  said  county.  (4)  This  agreement  is  to 
be  filed  in  aaid  court,  when  in  session,  with  Hon.  C.  M.  Daw- 
son, Judge,  on  the  bench.  Witness  our  hand&  this  23rd 
day  of  June,  A.  D.  1807.  S.  M.  Hench,  Att'y  for  Plaintiff. 
Bittenger  &  Claj^am,  Att'ys   for  Defendant" 

September  28,  1897,  the  cause  came  to  trial,  and,  after 
the  evidence  was  closed  and  cause  continued  for  argument, 
the  defendant,  by  her  attorneys,  filed  a  motion  supported  by 
the'  affidavit  of  one  of  them,  William  E.  Clapham,  in  effect 
that  they  had  received  no  compensation  whatever  for  their 
services  in  the  case,  and  that  the  defendant  was  unable  to  pay 
any;  that  the  "court  enter  an  order  in  this  cause  requiring 
plaintiff  to  pay  into  court  for  aaid  defendant,  to  use  in  pay- 
ing said  counsel,  such  a  sum  as  the  court  deems  just  and 
right"  Whereupon  the  plaintiff  filed  his  motion  supported 
by  affidavit  to  strike  from  the  files  the  affidavit  of  William 
E.  Clapham,  asking  for  an  allowance  for  the  attorneys  for 
the  defendant  in  this  cause,  for  the  reason  that  aaid  applica- 
tion and  motion  was  in  violation  of  the  written  agreement  of 
June  23,  1897.  The  motion  to  strike  out  was  overruled,  and 
the  court  rendered  final  judgment  that  the  plaintiff  take 
nothing  by  his  suit;  that  the  defendant  recover  of  the  plain- 
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tiff  her  costs;  and  it  is  ordered  that  the  plaintiff  pay  to  Heniy 
Colerict,  attorney  for  defendant,  $50,  and  to  Eittenger  4 
Clapham,  attorneys  for  defendant,  $100,  "aa  attorneys  fea 
for  defending  this  cauae  on  behalf  of  the  defendant" 
Proper  exceptions  were  saved.  The  overruling  of  plaintiff's 
motion  to  Btrike  the  affidavit  of  Clapham  from  the  files  and 
the  entry  of  the  final  judgment  order  that  plaintiff  pay  de- 
fendant's attorney  fees,  present  the  firet  questioD  arising 
in  this  appeal. 

There  is  no  strength  in  appellant's  contention  that  the 
motion  for  an  allowance  of  attorney  fees  is  in  violation  of 
the  written  agreement  of  June  23rd.  That  agreement  pnr- 
ports  only  to  relate  to  temporary  allowances,  pending  the 
action,  to  enable  the  wife  to  prepare  her  defense,  and  not  to 
allowances  in  the  final  decree.  Both  these  powers  are  con- 
ferred upon  the  court  by  §1064,  supra,  and  the  purposes  to 
l)e  attained  by  them  are  separate  and  distinct.  This  court  said 
in  HarreU  v.  Harrell,  39  Ind.  185:  "The  above  section 
contains  two  separate  and  distinct  propositions.  The  one  is, 
that  'pending  a  petition  for  a  divorce,  the  court,  or  the  judge 
thereof  in  Vacation,  may  make,  and  by  attachment  enforce, 
such  orders  for  the  disposition  of  the  persons,  the  property, 
and  children  of  the  parties  as  may  be  deemed  right  knd 
proper,  and  such  orders  relative  to  the  expenses  of  such  anit 
as  will  insure  to  the  wife  an  efficient  preparation  of  her  case 
and  a  fair  and  impartial  trial  thereof.* 

"The  other  proposition  is,  that  'on  decreeing  a  divorce  in 
favor  of  the  wife,  or  refusing  one  on  the  application  of  the 
husband,  the  conrt  shall  by  order,  to  be  enforced  by  attach- 
ment, require  the  husband  to  pay  all  reasonable  expenses  of 
the  wife  in  the  prosecution  or  defense  of  the  petition  when 
such  divorce  has  been  bo  granted  or  refused.' 

"The  first  allowance  provided  for  has  to  be  made  while  the 
action  is  pending,  and  only  to  such  an  amount  'as  shall  insure 
to  the  wife  an  efficient  preparation  of  her  case  and  a  fair  and 
impartial  trial  thereof.' 
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"The  second  allowance  is  to  be  made  after  a  divorce  has 
been  decref*!  in  favor  of  the  wife,  or  refused  on  the  applica- 
tion of  the  husband,  and  shall  be  for  a  aum  sufficient  'to  pay 
all  reasonable  expenses  of  the  wife  in  the  prosecution  or  de- 
fense of  the  petition.' 

"It  ia  made  the  imperative  duty  of  the  court,  in  decreeing 
a  divorce  to  the  wife,  or  refusing  one  to  the  husband,  to  make 
an  allowance  sufficient  to  cover  all  reasonable  expenses  of 
the  wife  in  the  prosecution  or  defense  of  the  action.  The 
language  of  the  statute  is,  that  the  court  shall  make  such 
orders,  etc."  See,  also,  Davta  v.  Davis,  141  Ind,  367.  The 
facts  in  the  case  of  Qarnson  v.  Garrison,  150  Ind.  417,  are 
not  analogous,  and  hence  the  case  is  not  an  authority  in  sup- 
port of  appellant's  contention.  In  that  case  the  attorneys 
for  the  defendant,  after  entry  of  judgment  refusing  a  di- 
vorce, requested  "the  court  to  make  them  an  allowance  as 
such  attorneys."  In  this,  the  motion  is  that  the  court  enter 
an  order,  as  a  part  of  its  final  judgment,  "requiring  the  plain- 
tiff to  pay  into  court  for  said  defendant  to  use,  etc.,"  and  the 
final  decree  is  that  the  allowances  were  made  "on  behalf  of 
the  defendant."  Appellant's  motion  to  strike  appellee's  mo- 
tion and  affidavit  from  the  files  was  properly  overruled. 

The  overruling  of  appellant's  motion  to  reduce  the  amount 
allowed  attorneys  ia  also  nssigned  as  error.  The  allowance 
rested  in  the  sound  discretion  of  the  court,  exercised  upon 
the  nature  and  extent  of  the  services  rendered  by  the  attoi> 
neys  to  their  client.  The  record  diiK^loses  that  there  were 
thirty-seven  witnesses  examined,  and  two  days  occupied  with 
the  trial,  exclusive  of  the  argument;  and  we  are  unable  to  say 
that  $150  was  unreasonable. 

The  overruling  of  appellant's  motion  for  a  new  trial  is 
also  complained  of.  There  are  forty-two  reasons  for  a  new 
trial  set  out,  but  only  the  fourteenth,  twenty-third,  twenty- 
fourth,  twenty-fifth,  twenty-seventh,  twenty-eighth,  thirtieth, 
thirty-first,    thirty-second,    thirty-third,    thirty-fourth    and 
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thirty-fifth  are  presented.  AU  the  others  are  waived  under 
the  riiles  of  this  court. 

Upon  cross-examination,  the  court  permitted  the  follow- 
ing question  to  the  plaintiff:  "Did  your  sister-in-law,  Mrs. 
Monok,  before  this  lady  (meaning  defendant)  filed  any 
papers  in  this  case,  come  and  ask  you  to  take  her  back) 
Answer,  Yes,  sir."  There  was  no  error  in  this.  The  plain- 
tiff alleged  in  his  petition  that  the  defendant  had  abandoned 
hitn,  and  had  testified  in  chief  in  support  of  the  averment, 
and  the  inquiry  was  proper  as  it  tended  to  characterize  his 
wife's  absence;  and  there  is  nothing  in  the  question  indica- 
ting that  the  request  to  take  her  back  was  after  the  com- 
mencement of  the  suit. 

The  twenty-third,  twenty-fourth  and  twenty-fifth  reascDS 
relate  to  the  exclusion  of  certain  questions  and  answers  oi- 
fered  in  rebuttal  for  the  purpose  of  showing  that  a  certam 
man  visited  the  room  of  the  defendant,  in  the  night-time  after 
the  separation  from  her  husband.  The  inquiry  was  properiy 
within  the  issue ;  the  subject  was  a  part  of  the  plaintifiTs  case, 
had  been  entered  into  at  length,  and,  both  parties  having 
rested,  he  could  not  rightfully  resume  the  inquiry  in  re- 
buttal. The  rule  is  that  a  party  can  not  divide  his  evidence 
and  give  part  in  chief  and  part  in  rebuttal;  and,  if  he  goes 
into  a  subject  originally,  he  must  then  present  all  his  evi- 
dence upon  that  point.  Fitzpatrick  v.  Papa,  89  Ind.  17, 
21;  Stewart  v.  Smith,  111  Ind.  526. 

The  twenty-seventh  and  to  and  including  the  thirty-fifth 
reason  for  a  new  trial  challenge  the  action  of  the  court  in 
permitting  the  defendant  to  give  evidence  of  her  general 
reputation  and  character  for  chastity  in  the  neigbborbood 
wherein  ^e  resided.  We  concede  the  rule  to  be,  that,  in 
civil  cases,  a  party  may  not  support  his  own  testimony,  nor 
that  of  his  witness,  by  direct  evidence  of  good  character;  bnt 
it  is  equally  the  rule,  that,  in  all  cases  where  the  character 
of  a  party  or  witness  is  assailed  or  put  in  issue,  such  evidence 
is  allowable.     The  point  of  difficulty  is  to  determine  vhen 
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the  rule  should  be  applied.  The  weight  of  authority,  how- 
ever, seems  to  be,  that  when  the  adversary,  under  his  aver- 
ments, gives  evidence  of  particular  acts  and  circumstancRS 
from  which  natural  and  designed  inferences  throw  strong 
suspicion  upon  the  probity  of  the  person  affected,  such  per- 
son may  meet  the  suspicions  thus  aroused  by  proof  of  gen- 
eral good  character  in  respect  to  the  particular  traits  in- 
volved. American  Express  Co.  v.  Patterson,  73  Ind. 
430;  Byrket  v.  Monohon,  7  Blackf.  83,  41  Am.  Dec.  212; 
Downey  v.  Dillon,. 52  Ind.  442,  452;  Graft  v.  Graft,  76 
Ind.  136;  Htiymond  v.  Saricer,  84  Ind.  3,  14;  Jones  t.  Lay- 
man, 123  Ind.  569,  573;  McBee  v.  Fvlton,  47  Md.  403, 
431 ;  Bennett  v.  Hyde,  6  Conn.  24. 

In  this  case  appellant  alleges  in  his  petition  for  divorce, 
as  an  element  of  conduct  constituting  cruel  treatment,  that 
sppeUee  was  guilty  of  divers  grave  indiscretions  with  other 
men,  in  respect  to  which  her  conduct  had  been  such  as  to 
satisfy  any  reasonable  mind,  in  the  absence  of  positive  proof 
of  guilt  on  her  part,  that  she  is  morally  unworthy  to  he  the 
■wife  of  the  plaintiff,  and  he,  in  presenting  his  case  to  the 
court,  introduced  evidence  tending  to  support  the  avermehts 
of  his  petition.  The  obvious  purpose  of  the  averments  and 
evidence  was  to  create  in  the  mind  of  the  court  the  belief 
that  the  defendant  is  unchaste, — that  is  to  flay — ^by  proof  of 
particular  acta,  inconsistent  with  female  purity,  have  the 
court  infer  a  want  of  virtue,  and  thus  accomplish  by  indirec- 
tion a  damage  to  character  no  less  severe  and  no  less  im- 
mediate and  effective  in  its  injury  than  if  directly  made; 
and  can  it  be  said  that  the  defendant  was  not  entitled  to  dis- 
prove the  acts  charged  and  the  inferences  arising  therefrom 
by  any  recognized  competent  evidence,  by  any  quality  of 
evidence  that  would  put  the  court  in  a  condition  more  in- 
telligently and  safely  to  draw  its  conclusions?  And,  fur- 
thermore, can  it  be  said  that  a  course  of  conduct  long  con- 
tinued— character  making — which  is  uniformly  in  negation 
of  the  acts  charged,  shall  not  be  weighed  on  the  side  of  im- 
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probability  against  the  inference  from  epecifio  "acts?  The 
principal  witnefs  in  support  of  the  complaint  testified  to  lier 
ill  feeling  toward  the  defendant,  and  to  her  ejectment  from 
the  defendant's  house  by  procesa  of  law;  and  to  make  it 
possible  for  an  unscrupulous  witness  to  assail  character  by 
malicious  fabrication  and  base  innuendo,  without  the  fulleet 
opportimity  to  repel  it,  would  be  to  expcrae  the  reputation  of 
the  purest  persona  to  constant  periL 

The  averments  and  testimony  put  the  defendant's  repu- 
tation for  chastity  in  issue  before  the  court,  and,  as  was  said 
by  the  court  in  Jones  v.  Layman,  123  Ind.  569,  at  page 
573,  "it  would  be  a  harsh  rule  that  would  not  ailow  her 
to  vindicate  her  character." 

We  find  110  error  in  the  record. 

Judgment  affirmed. 


Seables  bt  al.  v.  Littlb,  Absionkb,  Etc. 

[No.  18,STT.  Filed  NoTsmbar  8.  1609.] 
AmomrENT  fob  BxraFrr  of  CBEDiTORS.-~.FVaudt(JeNf  CVmncyoMn 
— Action  by  TVuttec.— A  complaint  bj  a  trustee  to  aet  aside  a  ow- 
vejance  as  fraudulent,  which  alleges  the  ownership  of  the  land  I7 
sssigiior,  the  f randnlent  transfer  of  same,  hla  anbmqneat  Tolantaiy 
assigiiment,  the  appointment  and  qualification  of  plaintiff  as  trus- 
tee, the  exlstenoe  of  a  large  amount  of  Indebtedneea  at  the  time  of 
the  exeoution  of  the  deed,  whioh  remains  unpaid,  and  that  aasignor 
had  not  at  the  time  of  the  transfer,  or  afterwards,  eaffloient  otltw 
property  to  paj  hia  just  debts,  states  facts  sufflcteot  to  constitute  a 
cause  of  action;  and  further  aTsnnents  as  to  the  meeting  of  the 
title  to  the  lands  in  the  trustee,  and  that  the  deed  so  executed  was 
a  cloud  on  the  title  of  the  tn>8t«e  may  be  rejected  as  immaterial. 

p.m- 

Appeai.  ahb  'Eiato&.—A»»ig7ttnent for  Ben^  of  Oreditor§.—Pratid»- 
tent  Conveyance*. — Action  bp  Truttee. — Complatnt. — As  objection 
that  the  dead  of  assignment  for  the  benefit  of  creditors  was  not 
filed  as  an  ezhilnt  with  the  complaint  in  an  aotioD  by  the  trristee  to 
set  aside  an  alleged  fraudulent  conveyance  made  by  assignor  can- 
not be  preeeoted  for  the  first  time  on  appeal  under  tiie  assignment 
that  the  complaint  does  not  state  facts  sufiBcient  to  constitute  a 
cause  of  action,    p,  43S. 
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AssiONHENT  TOR  BsNXiTT  OF  Cbkditobs.— fVauduIent  Conveganoea.— 
Action  by  Tnistee. — A  tnutee  tor  tha  benefit  of  oraditors  la  the 
representative  of  all  of  the  creditors  of  the  assignor,  and  an  action 
brought  by  him  to  set  aside  a  conveyance  as  fraudulent  is  in  char- 
acter and  legal  effect  the  same  kind  of  a  suit  as  the  creditors  them- 
selves might  have  brought  to  subject  the  property  to  the  payment 
of  their  debts  if  the  assignment  had  not  been  made.    p.  43S. 

Kew  Tblai.  of  RioHi. — Action  to  Set  Aside  Convej/aTice  a*  jfYaiidtt- 
lent— The  statute  granting  new  trials  as  of  right  doea  not  apply  to 
actions  to  set  aside  fraudulent  conveyanoes  and  to  subjeot  the  lands 
to  the  payment  of  claims  of  creditors,    p.  4SS. 

Same.— Action  lo  Set  Aside  Conveyance  tu  Fraadtdtnt.—A^^eai  and 
Error. — No  question  can  be  presented  oD  appeal  aa  to  the  right  of 
across-complainant,  in  an  action  to  set  aside  a  conveyance  as  fraud- 
ulent, to  a  new  trial  as  of  right,  where  the  coort  made  no  finding  or 
judgment  on  the  cnWB-complaint    p.  436. 

From  the  Delaware  Circait  Court,     Affirmed. 
J.  W.  Ryan  and  W.  A.  Thompson,  for  appellants. 
R.  S.  Gregory,  A.  C.  Silverburg,  O.  J.  Lotz  and  Q.  B. 
Eoons,  for  appellee. 

DowijHG,  J. — The  only  questions  to  be  determined  on 
this  appeal  are  the  sufficiency  of  the  complaint  and  whether 
the  appellants  were  entitled  to  a  new  trial  as  of  right. 

The  complaint  alleges  in  substance,  that  on  the  21st  day 
of  August,  1889,  Ezra  Searlea,  one  of  the  appellants,  made 
a  deed  of  Toluntary  assignment  in  proper  form  to  tbe  appel- 
lee for  the  benefit  of  all  his  creditors,  purporting  to  convey 
all  of  his  property,  real  and  personal;  that  said  deed  was. 
duly  recorded  and  that  a  copy  of  the  same  together  with  a 
flcbedule  of  his  property  was  filedin  the  office  of  the  clerk 
of  said  county;  that  said  appellee  accepted  the  said  trust  and 
was  duly  qualified;  that  said  trustee  was  authorized,  by  tho 
court  in  which  Baid  proceeding  was  pending,  to  institute  an 
action  against  the  appellants  Ezra  Searles,  and  Mary  E. 
Searles  his  wife,  to  set  arade  certain  conveyances  of  real 
eetate  made  and  procured  by  the  said  Ezra  Searles,  and  al- 
leged to  be  fraudulent.  The  complaint  then  avers  that  on- 
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the  19th  day  of  Augtut,  1880,  the  said  Ezra  Searles  was 
jnatly  indebted  to  divers  persons  in  large  amounts;  that  said 
Searles  was,  on  said  day,  the  owner  of  certain  lots  and  laniU 
aituated  in  Delaware  county,  Indiana,  and  particularly  de- 
scribed in  the  complaint,  of  the  aggregate  value  of  $9,000; 
that  on  said  day,  the  said  Ezra  and  Mary  E.  Searles,  with  thfi 
fraudulent  intent  to  cheat,  hinder,  and  delay  the  creditors 
of  the  eaid  Ezrs,  and  for  the  purpose  of  placing  said  real 
estate  beyond  the  reach  of  said  creditors,  without  any  con- 
flideration,  executed  two  deeds  of  general  warranty,  convey- 
ing eaid  real  estate  to  one  Otis  Parsons,  a  brother  of  the 
appellant  Mary  E.  Searles,  who,  with  like  fraudulent  intent, 
at  the  instance  of  the  appellants,  withoat  consideration,  con- 
veyed  one  part  of  said  real  estate  to  the  said  Ezra  Searles 
and  Mary  E.  Searles,  his  wife,  jointly,  and  the  remaindn- 
thereof  to  the  said  Maiy  E.  Searles.  That  the  property  8i> 
conveyed  was  by  said  Ezra  Searles  omitted  from  his  deed  of 
assignment,  and  the  schedule  tiled  therewith;  and  that,  at 
the  time  of  the  execution  of  the  said  deeds,  the  said  Ezra 
Searles  had  not,  not  has  he  since  had,  other  pn^perty  suffi- 
cient to  pay  his  debts.  Prayer,  that  the  eoareyaneee  so 
made  be  set  aside,  and  that  the  real  estate  be  declared  sub- 
ject to  sale  to  pay  the  debts  of  the  said  Esra  Searles. 

The  complaint  contains  s  great  deal  of  surplusage,  bat, 
omitting  its  prolix  and  unnecessary  averments,  it  sufficiently 
charges  the  ownerehip  of  the  lands  by  Eav  Searles;  ths 
fraudulent  transfer  of  the  same;  his  auhfeqoent  voluntary 
asaigDmeiit,  and  the  appointment  and  qualification  of  the 
app^ee  as  trustee;  the  existence  of  a  large  amount  of  in- 
debtedness at  the  time  of  the  execution  of  the  deeds  whieh 
remains  unpaid;  and  that  Ezra  Searles  had  not,  at  the  tinw 
of  the  tTEnsfer  or  afterwards,  sufficient  other  property  to  pay 
his  just  debts.  Xo  other  allegations  were  necessary,  and 
the  action  was  prc^rly  treated  as  a  suit  to  set  a»de  a  fnwlu- 
Iwit  conveyance  of  lands.  The  averments  in  the  complaint 
M  to  the  vesting  of  the  title  to  the  lands  so  conveyed  in 
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the  tmstee  and  that  the  deeds  executed  hy  Searlee  and  irife, 
and  PanoiiB,  were  clouds  on  the  title  of  the  tnistee,  may  be 
rejected  as  immaterial.  The  objection  that  the  deed  of  aa- 
si^ment  was  not  filed  as  an  exhibit  cannot  be  presented  for 
the  first  time  on  appeal  nnder  the  assignment  that  the  com- 
plaint doecr  not  state  facts  sufficient  to  constitnte  a  cause  of 
action.  Eenner  v,  Wkitelock;  Rec,  152  Ind.  635,  and  cases 
cited. 

We  express  no  opinion  as  to  the  necessity  for  filing  a  copy 
of  each  deed  in  any  action  by  the  trustee. 

By  virtoe  of  the  assignment,  the  trustee  became  the  rpp- 
resentative  of  all  the  creditors  of  the  assignor,  Ezra  Searles, 
and  the  action  brought  by  him  to  set  aside  the  conveyances, 
mentioned  in  the  complaint  as  fraudulent,  was,  in  character 
and  legal  effect,  the  same  kind  of  a  eiiit  as  the  creditors 
themselves  might  have  brought  to  subject  the  property  to 
the  payment  of  their  debts  if  the  assignment  had  not  been 
made.  Wright  v.  Mark,  95  Ind.  332;  Voorheei  v.  Car- 
penter, 127' Ind.  300,  and  cases  cited. 

If  the  facts  justified  the  proceeding,  the  tmstee  had  the 
right  to  prosecute  the  action  for  the  benefit  of  the  creditors, 
and  it  was  his  duty  to  do  so. 

We  find  no  error  in  the  ruling  of  the  court  on  the  de- 
murrer to  the  complaint. 

In  fonr  separate  assignments  of  error  the  appellants  sev- 
erally present  the  question  of  their  right  to  a  new  trial  under 
the  statute. 

It  is  well  settled  by  numerous  decisions  of  this  court,  that  . 
in  actions  to  set  aside  conveyances  as  fraudulent  and  to  sub- 
ject lands  to  the  payment  of  the  claims  of  creditors,  the  stat- 
ute does  not  apply,  and  that  in  such  cases  there  can  be  no  new 
trial  88  of  right.  Tmiti  v.  Truitt,  37  Ind.  514;  Shuiar  v. 
Shular,  66  Ind.  30;  WaHniHon  v.  Crouch,  108  Ind.  83; 
LiggeH  v.  Hinleley,  120  Ind.  387;  Pool  v.  Davis,  135  Ind. 
323  J  /«femd  Coal  Co.  v.  StreitlemUr,  139  Ind.  83. 
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But  it  ie  cisimed  here-  by  the  appellant  Mary  E.  Searles 
tiiat,  as  she  filed  a  cross-eomplamt  or  counterclaim,  alleging 
that  she  was  the  owner  of  a  portion  of  the  lands  described 
in  the  complaint,  and  asking  to  have  lier  title  to  the  same 
quieted  as  against  the  appellee,  she  is  entitled  to  a  new  trial 
as  of  right  on  account  of  the  issue  formed  upon  this  pleading. 

An  examination  of  the  record  discloses  that  there  was 
neither  a  finding  nor  a  judgment  of  the  court  upon  the 
crosa-complaint  of  this  appellant.  The- cross-complaint  or- 
counterclaim  seems  to  have  heen  wholly  disregarded  by  the 
parties  and  by  the  court,  and  we  must  presume  from  the 
state  of  the  record  that  it  was  abandoned  by  the  appellant 
and  cross-complainant. 

If  the  appellant  Mary  E,  Searles  desired  to  present  any 
question  arising  upon  the  cross-complaiut  or  connterclaim, 
then,  upon  the  failure  of  the  trial  court  to  make  a  findinsf 
or  render  a  judgment  upon  it,  she  should  have  filed  her  mo- 
tion asking  the  court  to  make  such  finding,  and  to  render 
■judgment  either  for  or  against  her. 

As  there  waa  no  judgment  upon  the  cross-complaint  or 
counterclaim,  no  question  is  before  us  concerning  the  claim 
of  the  appellant  Mary  E.  Searles  to  a  new  trial  as  of  right, 
and  we  intimate  no  opinion  thereon.  Jarrell  v.  Brvhalcer, 
150  Ind.  260,  271.    . 

Finding  no  available  error  in  the  record,  the  judgment  is 
affirmed. 

Monks,  J.,  was  al^ent. 


OA'ra  V.  The  State. 

[No.  18,958.  Filed  Novembor  H.  1809.] 
Practick. — Record. — Correction. — A  paper  is  oonsideTed  as  filed  nrhen 
it  is  delivered  to  the  proper  officer  and  by  him  received  for  the  purpose 
of  filing,  and  the  file  mark  indorsed  thereon  ia  merely  evidence  of 
the  filing,  and  may  be  correct«d  by  the  court,  pp.  4ST,  fSS. 
Appeal  and  Error.— Bccord.—BiH  of  Excfptiom.~Motion  to  Corrtft 
File  Mark  on  Ajfidavit. — Available  error  cannot  be  predicated  npon 
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the  action  of  tlie  court  in  changing  the  Ble  mark  on  an  affidavit, 
where  the  motion  to  have  the  correction  made,  the  affidavits  in  sup- 
port thereof,  the  ruling  of  the  court  thereon,  and  the  exceptions 
to  the  ruling  wet«  not  made  a  part  of  the  record  by  bill  of  excep- 
tions, p.  4SS. 
Criminal  Law.— £t»»d«Mie. — Variance. — Appeal  and  Error.  — To  war- 
rant a  reversal  of  a  judgment  of  conviction  on  account  of  a  variaooe 
in  the  evidence,  the  variance  must  be  such  as  might  have  misled  the 
defense,  or  exposed  defendant  to  the  peril  of  being  placed  twice  in 
jeopaidj  for  the  same  o&ense.    pp.  4^,  iS9. 

James  M.  HatfifU  and  0.  W.  Slults,  for  appellant. 

TV.  L.  Taylor,  AttorDey-General,  Merrill  Moons  and  C. 
C.  HadUy,  for  State. 

Jobdas,  C.  J. — Appellant  was  tried  and  convicted  in  the 
lower  court,  upon  affidavit  and  information,  of  an  assault  and 
battery  with  the  intent  to  murder  one  Israel  Kajlor;  and, 
over  his  motion  for  a  new  trial,  he  was  sentenced  to  be  im- 
prisoned in  the  state  prison.  The  first  contention  of  his 
counsel  is  that  the  court  erred  in  overruling  his  motion  to 
quash  the  affidavit  and  information,  for  the  reason,  as  con- 
tended, that  when  this  latter  pleading  was  filed  by  the  State 
there  was  no  affidavit  on  file  with  the  clerk  upon  which  to 
base  the  information. 

It  is  disclosed  by  the  record  that  appellant  was  originally 
arrested  upon  a  warrant  issued  by  the  mayor  of  the  city  of 
Hiintin^on  upon  an  affidavit  charging  him  with  the  crime 
of  which  he  was  convicted.  After  a  preliminary  examina- 
tion in  the  mayor's  court,  he  was  recognized  to  appear  before 
the  Huntington  Circuit  Court  to  answer  to  said  charge;  and 
it  appears  that  on  March  7,  1899,  the  mayor  certified  the 
proceedings  had  before  him  in  said  cause  to  that  court,  and 
delivered  on  that  day  the  transcript  of  such  proceedings,  \jo- 
irether  with  all  the  papers  in  the  cause,  to  the  clerk  thereof. 
The  original  affidavit  filed  before  the  mayor  therefore  ap- 
pears to  have  beeu  actually  deposited  with  the  clerk  of  the 
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conrt  on  March  7,  1899;  and  the  infonnatioQ,  as  it  is  shown, 
was  not  filed  by  the  state's  attorney  until  Itlarch  11,  1899. 
It  is  disclosed,  however,  by  proceedings  bad  in  this  cauae  in 
the  lower  court,  that  by  some  inadvertence  thie  affidavit  wag 
indorsed  by  the  clerk  as  £led  in  his  office  on  a  date  snbse- 
qaent  to  the  filing  of  the  information.  After  the  trial  of 
appellant,  it  seem^  that  the  State  made  an  application  to  the 
court,  supported  by  affidavits,  to  correct  the  file  mark  on  the 
affidavit  so  as  to  make  it  speak  the  truth,  by  showiug  that  the 
paper  was  filed  on  March  7,  1899,  instead  of  the  24th  of  that 
month.  This  motion  the  court  sustained  over  the  objections 
and  exceptions  of  appellant,  and  the  affidavit,  as  it  now  ap- 
pears in  the  record,  is  shown  to  have  been  filed  with  the 
clerk  on  Mnrch  7,  1899;  and  consequently  appellant's  rea- 
sons assi^^ed  for  quashing  the  information  and  affidavit  are 
not  sustained  by  the  record.  The  court's  action  in  caunng 
the  file  mark  on  the  affidavit  to  be  corrected  is  assigned  and 
urged  as  error.  Certainly  the  court  was  justified  in  correct- 
ing this  mistake  or  inadvertence  of  its  clerk,  and  thereby 
causing  the  file  mark  on  the  affidavit  to  disclose  the  true  day 
or  time  when  it  was  delivered  to  the  clerk  for  filing.  A 
paper  is  considered  as  iiled  when  it  is  delivered  to  the  proper 
officer,  and  by  him  received  for  the  purpose  of  filing,  and  the 
file  mark  indorsed  thereon  is  merely  evidence  of  the  filing. 
Powers  V.  Stale,  87  Ind.  144. 

But  even  thongb  prejudicial  error  could  be  baaed  upon  the 
court's  ruling  in  question,  appellant  is  not  in  a  position  to 
have  the  action  of  the  court  reviewed  in  this  appeal  for  the 
reason  that  neither  the  motion,  the  mling  of  the  court 
thereon,  the  exceptions  thereto,  nor  the  affidavits  in  support 
of  snch  motion  have  been  made  a  part  of  the  record  by  a  hill 
of  exceptions.  Lererick  v.  State,  105  Ind.  277 ;  Meredith  t. 
State,  122  Ind.  514;  Naanes  v.  State,  143  Ind.  299. 

It  is  next  contended  that  the  evidence  does  not  support  the 
verdict  of  the  jury.  The  evidence  clearly  shows  that  appel- 
lant committed  an  unjustifiable  assault  and  batter;'  upon  the 
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prose(n]ting  witness;  and,  while  it  ia  probably  trae  tbat  the 
missiles  employed  by  him  in  making  the  assault  are  not  of 
such  a  character  as  strongly  support  the  felonions  intent  to 
rnmmit  the  homicide  chained,  still,  when  the  previous 
threats  made  by  the  accused  to  kill  Kaylor,  the  party  a»- 
saolted,  are  considered  along  with  all  the  other  evidence,  we 
are  of  the  opinion  that  it  ia  sufficient  to  anstain  the  judgment, 
and  we  wonld  not  be  jnstilied,  ander  the  drcumstances,  in 
disturbing  it  upon  the  evidence. 

It  is  also  insisted  that  there  is  variance  in  the  evidence; 
bat  we  perceive  no  merit  in  this  contention,  as  the  variance 
pointed  out  by  counsel  can  neither  be  said  to  be  material  nor 
substantial,  and  a  variance,  to  warrant  a  reversal  of  s  judg- 
ment on  appeal  to  this  court,  must  be  a  substantial  one,  such 
as  might  mislead  the  defense,  or  expose  the  defendant  to  the 
peril  of  being  put  twice  in  jeopardy  for  the  same  offense. 
Kruqer  v.  State,  135  Ind.  578. 

There  is  no  available  error  in  the  record  in  this  canae,  and 
the  judgment  ia  therefore  affirmed. 


Hbaston  et  al.  v.  Board  of  CoiaoasiomKB  op 

HtTMTINGTOH   COUHTY. 

[No.  18,«80.    Filed  TiSaj  16.  1800.    RahMring  denied  Nov.  14, 1800.] 
Atpmu.  AJfD  E»*Ott.-~Exeeption».~AA  error  In  one  oonolnalon  of  Uw 

ctutBot  bereaohedb^a  jointaxoeptiontokUtlMctnolniloiM,  where 

the  other  oonolnalons  are  correct. 

From  the  Huntington  Circuit  Court     Affirmed. 

B.  M.  C6t>b,  for  appellants^ 

O.  W.  WhiUIock  and  S.  E.  Cook,  for  appellee. 

Bakes,  J. — Proceeding  by  appellee  to  obtain  an  addi- 
tional assessment  to  cover  a  deficit  arising  from  the  improve- 
ment of  a  highway  under  the  act  of  March  3,  1877.  Acta 
1877,  page  82,  §§5091  et  aeq.  R  S.  1881  and  Horner  1897, 
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§§6856  et  seq.  Burns  1894.  Trial  by  court,  special  findings 
of  fact  and  conclusions  of  law.  All  of  the  questions  pre- 
sented by  appellants,  except  one  in  regard  to  the  judgment's 
being  $500  in  excess  of  the  largest  amonnt  warranted  by  the 
findings  of  fact,  have  been  decided  adversely  to  appellants' 
contentions.  Kline  v.  Board,  etc.,  152  Ind.  321.  The 
judgment  strictly  conforms  to  the  conclusions  of  law,  and 
the  motion  to  modify  the  judgment  is  therefore  unavailing. 
The  alleged  error  respecting  the  $500  occurs  in  the  second 
conclusion  of  law  and  can  not  be  reached  because  appellants 
only  excepted  jointly  to  all  the  conclusions. 
Judgment  affirmed. 


Jones  v.  State,  ex  rel.  WnaoN. 

[No^  18,788.    Filed  Novembw  15,  1899.] 

Qtto  Wabaanto. — Informalum. — Pleading. — Conclusion. — An  avor- 
DiMit  in  an  infomuitjon,  under  §114G  Bums  1894,  to  determina' titio 
to  an  office  that  the  relator  was  "  eligible  to  be  elected  and  to  h(dd 
the  offioe  "  is  aufflcient  without  pleading  an;  of  the  evidentiaiy  facta 
oonstituting  anch  eligibility,    pp.  HI,  44S. 

Practice. — Striking  Out  Part  of  Anaeer. — Heading. — No  error  wm 
oommitted  in  striking  oat  part  of  an  answer,  where  the  matter 
■trioken  out  traversed  an  averment  in  the  complaint  and  was  admit- 
Bible  under  the  general  denial  which  was  pleaded,    pp.  i4S,  W- 

Elbctiohs. — Certifieate  of  Nomination.— Faiivre  to  A<!kjiouiedge.~ 
The  election  of  a  town  trustee  is  not  rendered  invalid  because  tbe 
certifloate  of  his  nomination  was  not  acknowledged  bv  the  prestdmt 
and  aecretarj  of  the  convention  before  some  officer  authorized  to 
take  iMdniowledgmeiits  of  deeds,  as  provided  b;  statute,  before  ita 
delivery  to  the  town  olerk,  who  was  acting  as  the  board  of  election 
oommissi oners  of  the  town,  where  the  certificate  was  received  and 
acted  upon  witbont  objection,    pp.  44S-449. 

Same.— Tioifcrfs.— fViilMre  to  Fiace  Party  Emblem  at  Head  of  Tidcet^ 
The  failure  of  the  board  of  election  commissioners  to  place  tb* 
partT's  emblem  at  the  head  of  a  ticket  will  not  invalidate  the  eleo- 
tion  of  a  candidate  on  such  ticket,  where  there  were  but  two  lisla 
of  candidates  on  the  ticket,  and  the  usual  party  emblem  wasplaced 
at  the  head  of  the  other  list  of  candidates,    p.  449. 

Bakb.— JVeporoMon  of  Ticket.—Failurt  to  Print  Directimu  Boa  to 
Foto.— An  election  fairly  conducted  and  free  from  fraud  will  not  be 
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held  inralid  becsose  the  election  commissionera,  in  the  preparation 
of  the  ballot,  failed  to  have  printed  at  the  outer  rim  of  the  circle 
at  the  head  of  each  list  of  candidates  diraotions  how  to  rote  a  atnight 
ticket     p.  449. 

Elections. — Preparatioti  of  Tieket. — An  election  for  town  trustee 
will  not  be  held  to  be  inTalid  because,  in  the  prepaiation  of  the  bal- 
lot, the  office  on  both  tiokets  was  designated  as  councilman  inatead 
of  troatee.    pp.  449.  4SO. 

Same.— i^  Clerlaf  Initiali.—Tha  fact  that  the  poU  clerks  wrote  their 
initials  on  the  upper  right  hand  corner  of  the  ballots  instead  of  the 
lower  left  hand  comer,  as  provided  hf  statute,  will  not  invalidate 
an  election,    p.  4SO. 

Samk.— Provisions  of  Election  law.— Con*(ruc(ion.— AH  provialonBof 
the  election  law  are  mandatory  if  enforcement  is  sought  before  the 
election  in  a  direct  proceeding  for  that  purpose  ;  but  after  election 
(he7  should  be  held  to  be  directory  onlj,  unless  of  a  character  to  effect 
an  ofaetniction  to  the  free  and  intelligent  casting  of  the  vote,  ot  to 
the  aaeartainment  of  the  result,  or  unless  the  provisions  affect  an 
essential  element  of  the  election,  or  unless  it  is  expressly  declared 
in  the  statute  that  the  particular  act  is  essential  Co  the  validity  of 
an  electi<m,  or  that  Its  omission  shall  render  it  void.    p.  4SI. 

From  the  JeEfereon  Circuit  Court.     Affirmed. 

Simeon  E.  Leland,  for  appellsnt. 

W.  T.  Friedley  and  L.  V.  Cravens,  for  appellee. 

Hadlxt,  J. — David  Wilson,  as  relator  of  the  appellee, 
filed  an  information,  under  §1145  Bums  1894,  to  determine 
his  title  to  the  ofBce  of  tnistee  of  the  town  of  Hanover  and 
to  oust  the  appellant  therefrom. 

The  information  alleges  that  the  relator  was,  on  the  2nd 
day  of  May,  1898,  and  for  two  years  prior  thereto,  and  ever 
since  has  been,  a  resident  of  the  third  ward  of  the  to^vn  of 
Hanover  and  is  over  the  age  of  twenty-one  years,  and  eligill,^ 
to  be  elected  and  hold  the  office  of  trustee  of  the  third  ward; 
that  Hanover  is  an  incorporated  town ;  that  an  election  pur- 
snant  to  the  statutes  waa  held  in  said  town,  on  said  2nd  d;!y 
of  May,  for  the  election  of  town  officers,  among  which  was 
trustee  of  the  third  ward;  and  the  relator  and  defendant 
■fflfere  the  only  candidates  for  said  office  voted  for;  that  the 
total  nuiDber  of  votes  cast  at  said  election  was  sixty^even,  of 
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the  name  of  appellant  as  the  candidate  of  the  party  for  the 
office  of  trustee  for  the  third  ward  to  be  voted  for  at  the  May 
election,  which  certificate  was  duly  signed  by  the  president 
and  secretary  and  acknowledged  as  deeds  are  acknowledged, 
and  filed  with  the  town  clerk  on  the  12th  day  of  April;  that 
appellant  was  a  candidate  before  his  party  convention  and 
accepted  its  nomination,  and  was  a  candidate  before  the  peo- 
ple to  he  voted  for  at  the  election,  was  a  legal  voter  of  the 
third  ward  and  had  been  snch  voter  and  a  resident  therein 
for  ten  years,  was  seventy  years  of  age,  and  eligible  to  be 
nominated  and  eligible  to  the  office  of  trustee  of  the  third 
ward;  that  the  relator  and  appellant  were  the"  only  opposing 
candidates  and  the  only  ones  voted  for  at  said  election  for 
said  office;  that  appellant's  party  convention  selected  a  party 
title  and  device  to  head  its  ticket  and  properly  certified  the 
same  to  the  town  clerk;  that  the  relator's  party  eonventi(Hi 
did  not  select  any  party  device  for  its  ticket;  that  the  town 
Iward  appointed  no  Iward  of  election  commissioners;  that  the 
town  clerk  upon  receipt  of  the  two  party  certificates  of  nom- 
inntiou  acted  upon  the  same  and  procured  the  printing  of  an 
official  ballot  containing  the  names  of  all  the  candidates  cer- 
tified to  him  by  the  two  conventions,  including  the  names  of 
the  relator  and  the  appellant;  that  said  official  ballot  was  pre- 
pared by  the  clerk  by  placin(»  appellant's  party  device,  certi- 
fied to  him,  in  the  circle  at  the  head  of  his  party  ticket,  and 
immediately  below  it  the  name  of  the  ticket  by  which  his 
party  is  generally  known,  in  large  letters,  and  by  placing  a 
circle  at  the  head  of  the  relator's  party  ticket,  without  any 
device;  and  immediately  below  the  circle  was  printed  in 
large  letters  the  name  of  the  ticket  by  which  his  party  is 
usually  known;  proper  squares  appeared  to  the  left  of  each 
name  and  office  voted  for  on  both  tickets,  and  the  words  'Tor 
Councilman"  were  used  on  both  tickets,  for  the  words  "For 
Trustee,"  immediately  above  the  names  of  both  relator  and 
appellant.     Neither  circle  at  the   head  of  the  ticket  had 
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printed  on  the  outer  edge  directiona  how  to  vote  a  straij^t 
ticket 

Both  the  relator  and  appellant  were  openly  annotuieed 
candidates  for  the  office  of  trustee  of  the  third  ward,  and  the 
clerk,  of  his  own  motion  and  without  the  knowledge  or  con- 
sent of  either  the  relator  or  appellant,  placed  their  names 
open  the  official  ballot  aa  candidates  for  "Councilman." 
George  Walker  waa  appointed  inspector  of  elections  hy  the 
town  hoard  and  received  200  official  ballots  from  the  printer 
and  took  them  to  the  voting  place  on  the  day  of  the  election, 
and  delivered  them  to  the  board  of  election,  which  was  con- 
rtitnted  according  to  law,  and  the  same  were  by  them  deliv- 
ered to  the  voters  as  they  presented  themselves  for  the  pnr- 
pope  of  voting.  '  No  other  ballots  were  voted  than  those 
described.  Each  ballot  voted  was  indorsed  by  the  poll  clerks 
placing  their  initdals  upon  the  outer  and  upper  right  hand 
corner.  Sixty-one  legal  voters  of  the  town  cast  their  ballot 
for  the  opposing  candidates  for  trustee  of  the  third  ward;  of 
that  nnmber  the  relator  received  thirtyseven  legal  votes  and 
the  appellant  received  twenty-four  legal  votes.  When  the 
election  hoard  began  to  count  the  votes  to  ascertain  the  re- 
erolt  of  the  election,  it  decided,  at  the  time  the  first  ballot  was 
taken  out  of  the  box,  not  to  count  any  of  the  ballots  that  were 
cast  for  the  relator,  for  the  reason  that  the  ticket  upon  which 
his  name  appeared  had  at  its  head  no  device  of  emblem,  end 
did  fail  and  refuse  to  count  all  such  ballots  for  the  reason 
given  and  no  other;  and  of  the  sixty-one  ballots  cast  by  legal 
voters,  said  board  counted  only  those  cast  for  appellant,  to  wit, 
twenty-four.  '^Tien  the  refusal  to  count  the  ballots  cast 
for  the  relator  was  determined  upon,  a  protest  was  made  by 
King,  one  of  the  judges  of  election,  against  such  refusal, 
whereupon  the  ballots  cast  and  not  counted  were  placed  in 
a  paper  bag  and  tied  with  a  string,  but  not  sealed,  and  placed 
in  the  custody  of  the  town  clerk.  There  were  only  sixty- 
peven  ballots  cast  at  said  election,  and  the  remainder  of  the 
20O  printed  were  destroyed  by  burning  by  the  board  before 
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adjonmtneDt.  Xo  written  proteet  was  indorsed  upon  the 
ballots  not  counted  and  subscribed  by  the  poll  clerks.  A 
protest  waa  made  and  written  upon  the  tally  sheets  and  signed 
by  each  member  of  the  hoard  and  poll  clerks.  The  tawn 
clerk  kept  the  ttallote  so  delivered  to  him  safely  in  aaid 
paper  bag,  unbroken  and  unopened,  until  opened  by  order 
of  the  court  upon  tliis  trial.  The  election  hoard  issued  to 
appellant  a  certificate  of  election  ns  trustee  of  the  third  ward 
for  the  term  of  two  years,  and  appellant  took  the  oath  of 
otHce  end  entered  upon  the  discharge  of  its  duties  on  die 
Hrd  day  of  May;  the  relator  also,  on  the  3rd  day  of  May, 
took  the  oath  of  office  as  trustee  of  the  third  ward,  and,  be- 
fore the  commencement  of  this  suit,  demanded  of  appellant 
a  surrender  of  said  office  and  the  books  and  papers  belongbg 
thereto,  which  appellant  xefused. 

The  conclusions  of  law  are  to  the  effect  that  the  relator 
was  legally  elected  to  the  office  of  trustee  of  the  third  ward 
for  two  years  from  the  date  of  his  election,  and  is  entitled  to 
the  immediate  possession  of  the  office,  its  papers  and  emolu- 
ments, and  to  damages  in  the  sum  of  one  dollar,  and  judg- 
ment waa  rendered  accordingly,  from  which  this  ^>peal  is 
taken. 

Appellant  assails  the  conclusions  of  law  as  not  snstsined 
by  the  facta,  and  vigorously  urges  the  irregularities  attend- 
ing the  nomination  of  the  relator,  the  construction  of  the 
official  ballot  and  conduct  of  the  board  of  election,  as  iuTati- 
dating  the  votes  cast  for  the  relator. 

In  considering  the  question  presented,  we  must  not  lose 
sight  of  the  fact  that  the  purpose  of  all  election  laws  is  to 
secure  to  electors  the  correct  expression  of  their  choice  in  the 
selection  of  public  servants;  and  that  irregularities  on  the 
part  of  election  officers  not  going  to  the  time  or  place,  or 
other  vital  matter  of  the  election,  or  their  omiasion  of  acU 
not  declared  to  be  essential  to  the  validity  of  the  election,  ire 
to  be  held  directory  only  in  support  of  the  voter's  right  to 
have  his  ballot  counted  as  cast.     Parvin  v.  Wimberg,  130 
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lod.  561,  568,  15  L.  R  A.  775;  Powers  v.  Smith,  111  Mo. 
45,  20  S.  W.  101, 16  L.  R.  A.  754;  State  v.  Ru3»ell,  34  Neb. 
116,  51  N.  W.  465;  Schuler  v.  Bogan,  168  IlL  369,  876,  48 
N,  E.  195;  Allen  v.  Glynn,  I7  Col.  338,  29  Pbc.  670,  15  L. 
R  A.  743;  Wigmare's  Aiist.  Ballot,  193;  McCraiy  on  Elee. 
(4th  ed.),  §225. 

Aod  it  should  also  be  borne  in  mind  that  the  simple  forms 
of  the  old  law  had  so  long  permitted  the  employment  of 
atrociona  frauds  and  evasions  to  defeat  the  popular  will,  that 
to  orercome  these  eTils  and  secure  to  electors  a  free  and  un- 
tramroeled  vote,  and  a  correct  record  and  retnm  thereof,  the 
elaborate  statute,  commonly  known  as  the  Australian  ballot 
system,  was  enacted.  The  statute  is  reformatory  in  oharao- 
ter  and  much  detail  has  been  observed  to  thwart  evil  prac-'. 
tices  and  secure  to  voters  the  fair  and  independent  expression 
of  their  choice.  Its  primary  purpose  is  to  protect  the  voter, 
who  must  Tote  the  ballot  f umiBbed  him  by  the  ofBcers  or  not 
vote  at  all,  and  to  secure  to  the  majority  of  a  voting  district 
the  right  pronouncement  of  its  will ;  and  a  construction  of  its 
provisions,  therefore,  in  the  absence  of  frand,  actual  or  sug- 
gested, that  will  effect  the  disfranchisement  of  the  majority 
and  give  the  election  to  the  minority,  is  not  to  be  thought  of 
unless  enforced  by  experience  and  precedent  or  commanded 
by  the  law  itself. 

In  this  case  there  is  no  pretense  of  fraud  or  unfairness  in 
any  step  affecting  the  election,  but  the  appellant  insists  that 
the  election  of  the  relator  was  invalid  for  the  following 
reasons:  First,  because  the  certificate  of  his  nominatioa  was 
not  acknowledged  by  the  president  and  secretary  of  the  con- 
vention before  some  officer  authorized  to  take  acknowledg- 
ment of  deeds,  before  its  delivery  to  the  town  clerk,  who  was 
acting  as  the  board  of  election  commissioners  of  the  town. 
Second,  because,  in  constructing  the  official  balloit,  the  town 
clerk  omitted  from  the  circle  at  the  head  of  the  relator's 
party  ticket  the  party  emblem.     Third,  because  the  clerk 
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further  omitted  to  have  printed,  in  conformity  to  the  statute, 
on  the  outer  rim  of  either  of  the  circles,  at  the  head  of  the 
two  lists  of  candidates,  directions  how  to  vote  a  straight 
ticket.  Fourth,  because  the  clerk,  in  making  up  the  official 
ballot,  designated  on  both  tickets  the  office  for  which  the 
relator  and  appellant  were  candidates,  as  "Councilman," 
instead  of  trustee.  Fifth,  because  th%  poll  clerks  failed  to 
write  their  initials  on  the  outer  lower  left  hand  comer  of 
the  ballots  before  delivery  to  the  voters.  The  facts  to 
which  these  objections  relate  have  been  heretofore  stated. 
Appellant  has  not  attempted  to  show  how  these  departures 
from  the  prescribed  modes  of  presenting  candidates  and 
holding  the  election  deprived  any  legal  voters  of  their 
right  to  vote  or  permitted  illegal  voters  to  participate 
therein,  or  that  any  uncertainty  in  the  intentions  of  voters 
was  produced  thereby,  and,  until  this  is  made  to  appear,  the 
election  of  the  relator  can  not  be  adjudged  invalid.  Dan- 
eon  V.  Shenk,  109  Ind.  26;  Parvin  v.  Wimberg,  130  Ind. 
561,  569;  Parker  v.  Orr,  158  111.  609,  41  N.  E.  1002,  30  L 
K.  A.  227;  State  v.  Norris,  37  Neb.  299,  55  N.  W.  1086. 

The  relator's  party  convention  was  regularly  assembled. 
Its  nominees  for  the  various  offices  to  be  filled  by  the  ensniog 
election  were  duly  made  and  correctly  stated  in  the  certifi- 
cate of  the  president  and  secretary.  Complaint  is  made  of 
the  certificate;  not  that  it  misstated  or  that  it  inadequately 
stated  the  facts,  but  because  the  evidence  of  its  verity  was 
not  of  the  class  provided  by  law.  The  evident  purpose  of 
the  acknowledgment  of  the  certificate  before  an  officer  is  to 
authenticate  the  paper  before  the  board  of  election  commis- 
sioners. 

The  town  clerk,  aeting  as  such  board,  might  doubtleM 
have  refused  to  accept  the  certificate  until  rendered  in  due 
form,  but,  having  accepted  it  without  objection,  and  as  sat- 
isfactory to  him,  the  purpose  of  the  law  was  fulfilled.  It 
enabled  him  to  place  upon  the  official  ballot  the  names  of  the 
several  candidates  that  had  actually  been  nominated,  an' 
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which  of  right  should  have  been  placed  there;  and,  the  cor- 
rect result  having  been  reached,  the  form  of  procedure  be- 
comes unimportant.  Simpson  v.  Osbom,  52  Kan.  328, 
34  Pac.  747;  State  v.  Benton,  13  Mont.  306,  34  Pac  30t. 
The  absence  of  the  party  emblem  from  the  relator's  party- 
ticket  presents  the  only  grave  question  raised  by  the  record. 
A\'e  rect^nize  the  force  of  the  argument  that  the  object  of 
the  party  emblem  is  to  guide  the  illiterate  voter  in  bia  selec- 
linn  of  cnndidfltes,  but  it  is  not  necessary  for  us  to  decide, 
and  we  do  not  decide,  that  its  absence  may  be  excused,  or  that 
tlie  provision  of  the  statute  in  relation  thereto  is  directory 
and  not  mandatory  in  all  cases.  In  the  case  at  bar  but  two 
political  parties  participated  in  the  election,  and  there  were 
but  two  lists  of  candidates  upon  the  ofBcial  ballot  At  the 
head  of  one  ticket  or  list  of  candidates  was  the  usual  and 
well  known  party  emblem  which  could  hardly  fail  of  quali- 
fying the  illiterate  voter  to  adopt  that  party's  candidates  if 
he  preferred  them,  or  to  successfully  avoid  them  by  choosing 
the  only  other.  In  this  instance,  therefore,  we  do  not  per- 
ceive how  the  voters  oould  have  been  misled  by  the  absenco 
of  the  emblem,  nor  how  the  appellant  could  have  been 
injured  by  the  failure>of  his  opponent  to  have  his  party 
candidacy  properly  advertised  upon  the  official  ballot. 

The  third  and  fourth  objections  relate  aHike  to  both, 
tickets,  and,  If  sufficient  to  invalidate  the  ballota  cast  for  the 
relator,  it  is  not  apparent  why  they  should  not  have  affected 
the  ballots  cast  for  the  appellant  in  the  same  way. 

The  statute  requires  that  the  board  of  election  commis- 
stonera  shell  cause  to  be  printed  on  the  outer  rim  of  the 
circles  directions  how  to  vote  a  straight  ticket.  This  was 
not  done.  It  ought  to  have  been  done.  But  shall  an  elec- 
tion fairly  conducted  and  free  from  fraud  be  declared  null 
because  it  is  not  done! 

There  is  no  such  office  in  an  incorporated  town  as  "Coun- 
cilman."    The  legislative  ward  office  of  a  town  is  teclmic- 
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allj  known  as  "trustee."  The  corre^onding  ward  office  of 
a  city  is  technically  know^l  as  "councilman;"  and  the  inad- 
vertence of  the  clerk  in  designating  npon  the  ballot  the  office 
for  which  the  relator  and  appellant  were  candidates,  as  couu- 
cilnian  instead  of  tnistee,  could  not  have  misled  any  one  in 
choosing  lietwoen  them.  The  voters  knew,  they  were  bound 
to  know,  that  the  only  ward  office  of  the  lawn  was  that  of 
trustee,  and  that  the  purpose  of  the  ensuing  election,  among 
other  things,  was  the  selection  of  trustees.  The  ballots  cast 
were  those  furnished  the  voters  by  the  officers  whose  duty  it 
was  to  prepare  them  in  due  and  legal  form,  and  the  absence 
of  objection  to  the  form  of  the  ballot,  before  it  has  been  de- 
livered to  the  voter,  and  until  after  the  election  has  been 
held,  carries  the  question  beyond  meritorious  complaint. 

What  has  just  been  said  will  apply  to  the  fifth  objection. 
The  poll  clerks  wrote  their  initials  upon  the  outside  upper 
right  hand  comer  of  each  ballot  before  it  was  delivered  to 
the  voter.  The  statute  prescribes  that  they  shall  be  written 
upon  the  outer  lower  left  hand  comer.  But,  were  the 
identity  and  genuineness  of  the  ballot'any  less  certain  by  the 
initials  appearing  ujion  the  upper  right  hand  comer  than  if 
they  had  appearetl  where  the  law  directs?  We  think  not, 
and  hence  should  not  be  permitted  to  nullify  the  electioD. 
See  Parvin  v.  Wimberg,  130  Tnd.  561,  569. 

To  hold  that  all  prescribetl  duties  of  election  officers  are 
mandator;',  in  the  sense  that  their  nonperformance  shall 
vitiate  the  election,  is  to  engraft  upon  the  law  the  very 
powers  for  mischief  it  was  intended  to  prevent.  If  the  mis- 
take or  inadvertence  of  the  officer  shall  be  fatal  to  the  elec- 
tion, then  hia  intoiitional  wrong  may  so  impress  the  ballot  aa 
to  accomplish  the  defeat  of  a  particular  candidate  or  the  dis- 
franchisement of  a  party.  And  it  is  no  answer  to  say  that 
the  offending  officer  may  be  punished  by  the  criminal  laws, 
for  his  punishment  will  not  repair  the  injury  done  to  thoee 
affected  by  his  acts. 
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It  13  tbe  daty  of  the  courts  to  uphold  the  lav  by  Buatfuning 
elections  thereunder  that  have  resulted  in  a  full  and  fair 
expression  of  the  public  will,  and,  from  the  current  of  au- 
thority, the  following  may  be  stated  as  the  approved  rule: 
All  provisions  of  the  election  law  are  mandatory  if  enforce- 
ment is  sought  before  election  in  a  direct  proceeding  for  that 
pnrpose;  but  after  election,  all  should  be  held  directory  «ily, 
in  support  of  the  result,  unless  of  a  character  to  effect  an 
obstruction  to  the  free  and  intellipent  casting  of  the  vote, 
or  to  the  ascertainment  of  the  result,  or  unless  the  provisions 
affect  an  essential  element  of  the  election,  or  unless  it  is  ex- 
pressly declared  by  the  statute  that  the  particular  act  is  ea- 
aential  to  the  validity  of  an  election,  or  that  its  omission  shall 
render  it  void.  Parvin  v.  Wimberg,  130  Ind.  561;  Boyd  v. 
Milh,  58  Kan.  594,  fi08,  37  Pac.  16,  25  L.  R.  A.  486; 
Milhr  7.  Pennoyfr,  23  Ore.  364,  31  Pac.  880;  SfacJepoh  \ 
Tfonahan,  16  Mont.  40,  40  Pac.  80,  28  L.  R.  A.  502;  Blank- 
imhip  V.  Israf},  132  Til.  514,  24  N.  E.  615;  Adsii  v. 
Oxmun,  84  Mich.  420,  18  K.  W.  31,  11  L.  R.  A.  534;  Me- 
Crary  on  Elect.  §?27,  28,  29;  Endlieh  Int.  of  Stat.  §433. 

In  the  Montana  ease  it  was  held  that  the  statute  pre 
scribing  certain  facts  to  be  stated  in  the  certificate  of  nomina- 
tion is  not  to  be  held  mandatory  in  a  case  where  the  nomina- 
tion has  been  duly  made,  the  certificate  filed,  the  name 
placed  upon  the  ballot,  the  candidate  voted  for  and  elected 
by  a  plurality  of  all  the  legal  votes  cast,  and  when  the  effect 
to  pfive  a  mandatory  construction  to  such  provision  would  be 
to  disfranchise  a  plurality  of  the  voters  of  the  district. 

A  statute  providing  that,  to  entitle  a  political  party  to 
make  nominations  by  a  convention,  it  must  have  polled  at 
the  next  preceding  election  two  per  cent,  of  the  vote  of  the 
county,  18  directory,  and  not  mandatory  after  the  election. 
Seh-uler  v.  Eogan,  1 68  HI.  369. 

If  one  of  the  judges  of  election  proceeds  throughout  his 
duties  without  taking  the  oath  prescribed  by  law,  or  if  one 
of  the  superintendents  of  election,  after  the  polls  are  closed 
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but  before  the  votes  are  counted,  leaves  the  precinct,  and  the 
other  two  count  the  votes  and  sign  the  certificate,  the  re- 
turns thus  certified  should  not  be  excluded  from  the  consoli- 
dated vote  of  the  county,  because  not  signed  by  all  three  of 
the  superintendents  as  provided  by  law,  nor  should  they  be 
excluded  because  one  of  the  superintendents  left  before  the 
count     Tanner  v.  Deen,  (Qa.)  33  S.  E.  832. 

The  statute  of  Pennsylvania  provides  that  the  name  of 
any  candidate  shall  not  appear  more  than  once  upon  the 
ballot  Gunster  was  severally  nominated  by  the  Demo- 
oratic  and  Republican  party  for  the  office  of  judge  and  his 
name  placed  by  the  supervisors  of  election  on  both  tickets 
upon  the  official  ballot  for  that  office,  and  it  was  held  that 
"after  the  qualified  electors  had  declared  their  choice  by  the 
use  of  the  only  ballots  they  could  have  used"  the  election 
of  Gunster  was  not  thereby  invalidated.  CommonweaWt  v. 
McCormack,  8  Pa.  Dist.  R.  117. 

Tt  was  held  in  Boyd  v.  Mills,  53  Kan.  594,  that  the  mis- 
taken use  of  colored  sample  ballots  by  all  the  voters  of  a 
precinct  did  not  vitiate  the  election. 

Appellant  assigns  fifteen  reasons  why  a  new  trial  should 
have  been  granted  him.  They  relate  to  the  admission  in 
evidence  of  a  list  of  those  who  voted  at  the  election,  the 
certificate  of  the  relator's  nomination  and  of  appellant's 
nomination,  testimony  by  the  relator  that  he  was  a  candidate 
before  the  election,  the  paper  bag  which  contained  the  nn- 
counted  ballots,  the  ballots  cast  at  the  plection  upon  which 
there  was  no  party  emblem,  nor  printed  directions  how  to 
vote  a  straight  ticket,  and  no  indorsement  by  the  poll  clerics. 

The  certificate  of  nomination  was  valid  and  properlv  ad- 
mitted in  evidence.  The  ballots  were  Sufficiently  identified 
and  not  incompetent  for  omissions  in  construction,  for  lea- 
Bons  heretofore  given;  and  there  appears  no  available  erroc 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  should  be  aiHrmed.     Judgment  affirmed. 
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Pattison  V.  Wert  et  al. 

[No.  I8.M1.  Filed  November  1«,  18«B.] 
Hdsband  and  Wife.— /ncAoole  Interent  of  Wife  in  Htttbatuta  Real 
Egtate.^Judicial  Saleg, —  Convej/ance  by  Hxtfiband  Before  Sale. — 
The  provision  of  §2669  Bums  1804  th&t  "in  all  cases  of  judicial  sales 
of  raal  property  in  which  any  married  womaQ  has  an  inchoate  inter- 
eat  t^  Tirtue  of  her  marriage,  where  the  inchoate  intereet  is  not  di- 
rected to  be  Bold  or  barKd  bj  virtue  of  such  sale,  such  interest  shall 
become  absolute  and  vest  in  the  wife"  does  not  apply  to  lands  con- 
veyed by  the  hosband  prior  to  the  judicial  sale.  p.  4S6, 
Bau.— Jneftoafe  Intereit  of  Wife  in  HtiabaruTa  Real  EvlaU.—Tax 
Saie.— Conveyance  by  Hutband  Before  Sale. — The  owner  of  real  es- 
tate sold  and  conveyed  the  same,  his  wife  not  joining  therein,  and 
the  deed  was  never  recorded.  The  land  was  sold  for  taxes  there- 
after accrued,  and  the  purchaser  at  the  tax  sale  quieted  the  title  as 
against  grantor.  Held,  that  the  legal  title  of  the  grantee  vested 
in  the  purchaser  at  the  tax  sale,  and  not  that  of  the  grantor,  and 
that  the  inchoate  interest  of  grantor's  wife  would  not  vest  until  the 
death  of  her  hosband.  pp.  4SS.  4s?. 
JCDICUL  Sale.— Tax  Lien*.— Inchoate  Intereat  of  Wife  in  Husband'* 
Real  £Ma(e.— Section  2669  Bums  1894  making  the  wife's  inchoate 
interest  in  her  husband's  real  estate  vest  and  becxime  abaolnte  when 
the  latter  ia  sold  at  judicialsale  does  not  apply  whan  the  tax  lien 
attached  prior  to  the  taking  effect  of  said  act.    pp.  iS7,  i6i. 

From  the  Pulaski  Circuit  Court.     Affirmed. 
Williapi  Spanghr  and  J.  M.  Spangler,  for  appellant 
John  C.  Nye,  for  appelleea. 

MoMKs  J. — Thia  action  was  commenced  by  Lyle  E.  Rip- 
ley against  appellees  for  partition  of  the  eighty  acre?  of  real 
estate  described  in  the  complaint.  It  was  alleged  in  the 
complaint  that  said  Eipley  was  the  owner  of  the  undivided 
one-third  of  said  real  estate,  and  appellee?  were  the  owners 
of  the  undivided  two-thirds  thereof.  After  the  action  had 
been  pending  in  the  trial  court  about  four  years,  said  Ripley 
executed  a  deed  for  said  real  estate  to  appellant,  who  was, 
<m  February  9,  1897,  the  next  day  after  he  received  said 
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deed,  substituted  as  plaintiff  in  said  action.  There  was  a 
special  finding  of  facts,  and  a  conclusion  of  law  stated 
thereon  in  favor  of  appellees,  to  which  appellant  excepted, 
and  judgment  thereon  against  appellant. 

The  correctness  of  the  conclusion  of  law  is  assailed  h;  the 
assignment  of  errors. 

The  !^>ecial  finding,  so  far  as  neceseaiy  to  the  detennina- 
tdon  of  the  question  presented,  is  substantially  as  follows: 
The  land  in  controversy  was  conveyed  by  the  United  States 
to  the  State  of  Indiana,  and  by  the  State  of  Indiana  ctm- 
veyed  to  John  A.  Burbank,  in  1855,  who,  on  Febniaiy  12, 
1857,  conveyed  the  same  to  Andress  S.  "VViggins  by  wsi^ 
ranty  deed,  which  was  recorded  on  Octbber  9,  1857,  in  the 
proper  deed  record.  Andress  Wiggins,  at  some  time  be- 
tween 1857  and  1860,  conveyed  said  real  estate  by  warranty 
deed  to  Aaron  Brown,  which  deed  waa  never  recorded,  and 
said  real  estate  was  never  placed  on  the  transfer  books  op  tax 
duplicates  in  the  name  of  said  Aaron  Brown,  but  remained 
on  said  records  in  the  name  of  Andress  S.  Wi^rjns  until 
May  22,  1880,  when  a  tax  deed  was  executed  to  William  C. 
Bamett,  which  was  afterwards  duly  recorded  in  the  proper 
record  on  July  2,  1880.  Said  Bamett  had  purchased  said 
real  estate  at  a  regular  tax  sale  held  in  Pulaski  county  on 
February  6,  1863,  for  the  delinquent  taxes  for  the  years 
1861  and  1862,  and  on  said  day  a  certificate  of  said  sale  was 
iaeued  to  liim,  and  said  tax  deed  aforesaid  waa  based  npon 
eaid  sale.  Said  William  C  Bamett  died  testate  on  Ifureh 
17,  1881,  and  left  surviving  him  as  his  sole  legatee  his  wife, 
Harriett  Bamett,  and  the  will  of  said  Bamett  waa  duly 
probated  in  said  Pulaski  county  on  March  21,  1881.  Af- 
terwards Harriett  Bamett  brought  an  action  in  the  Pulaski 
Circuit  Court  against  Andrew  S.  Wiggins  and  Andreas  S. 
Wiggins  to  quiet  her  title  to  said  real  estate,  and  gave  said 
Wip^ns  and  Wiggins  notice  thereof  by  publication.  At 
the  September  term  1883  of  said  court,  said  court  found  that- 
said  Harriett  Bamett  had  a  lien  on  said  real  estate  for  $266, 


MAY   TERM,  1899— Vol.   153.              455  "S 

'   ^r^^ 

Pattiaon  v.  Wert.  "i^ 

,.   ■     ^^,^ 

for  the  amount  paid  by  William  C.  Bamett  at  said  tax  sale,  ■''-}. 

and  subsequent  taxes  paid  and  the  interest  thereon,   and  "^ 

foreclosed  said  lien,  and  ordered  that,  unless  the  same  was  ^ 

paid  within  thirty  days,  the  land  be  sold  by  the  sheriff  to  '  '■'; 

pay  said  sum,  interest  and  cost,  and,  upon  receipt  of  the  v*J 

purchase  money,  that  the  sheriff  execute  a  deed  to  the  pur-  - ' r 

chaser  for  said  land.     Said  real  estate  was  sold  by  the  sheriff  :  'x 
on  said  decree  to  Mrs.  Bamett  for  $317.17  on  January  26,              ,     .  -' 

1884,  and  a  deed  executed  by  him  to  her  for  said  real  es-  "/j. 

tate,  which  was  duly  recorded  March  1,  1884.     On  August  'J 

26,  1884,  Mrs.  Bamett  conveyed  said  real  estate  to  John  K.  .»* 

Wert  by  warranty  deed,  which  deed  was  duly  recorded  on  ■*! 

the  same  day.     Said  Wert  took  possession  of  said  real  ea-  '-.■ 

tate  on  said  August  25,  1884,  and  remained  in  possession  ,  ./^ 

thereof  until  he  died  intestate,  leaving  appellees  as  his  only  ,/   ,^ 

heirs  at  law.     From  the  time  of  tlie  execution  of  the  tax  '  ^ 

deed  to  Bamett  until  the  commencement  of  the  action  said  J 

real  estate  has  stood  upon  the  duplicate  and  been  assessed  in  ' 

the  name  of  William  C.  Bamett,  and  those  claiming  under  '  - , 

him  and  his  wife,  and  the  taxes  have  been  paid  by  said  Bar-  ■ ;', 

nett  and  those  claiming  under  him.     Andress  S.  Wij^na  ■' 

and  Rebecca  C.  Wiggins  were  married  in  1837,  and  have  i 

been  husband  and  wife  ever  since,  and  were  living  at  the  "■  - 
time  of  the  trial.     On  April  8,  1895,  said  Wiggina  and  wife 
pxernled  a  quitclaim  deed  for  said  real  estate  to  Lylc  E. 
Ripley,  which  was  duly  recorded  April  23,  1895.     The 

only"  consideration  paid  for  the  co&veyance  last  named  was  , 
the  expense  of  drawing  and  acknowledging  the  same,  and 
the  expense  incurred  by  said  Wiggins  and  wife  in  going 
from  their  residence  in  Hageratown  while  said  deed  was 
drawn  and  acknowledged.  On  Febmary  8,  1897,  said  Lyle 
E.  Ripley  executed  a  quitclaim  deed  for  said  real  estate  to 

appellant,  who  purchased  the  same  without  any  knowled^  ,| 
of  appellees'  claim  to  said  real  estate,  or  any  part  thereof  at 
the  time  of  said  purchase,  and  he  paid  $125  for  said  lands. 
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Appellant  claims  one-third  of  said  real  estate,  and  the 
right  to  partition  through  Mrs.  Wi^;ina,  the  wife  of  An- 
dresa  S.  Wiggins,  on  the  ground  that  when  the  sherififa  deed 
was  made  to  Mrs.  Bamett  on  Janxiary  26,  18S4,  her  inchoate 
interest  in  said  land  became  rested,  and  she  was  entitled  tu 
the  possession  of  the  undivided  one-third  thereof,  under  the 
act  of  1875  (Acts  1875,  p.  178),  being  §2669  Bums  1394, 
§2508  Homer  1897. 

It  is  provided  in  said  §2669  (2508)  supra,  that  'In  all 
cases  of  judicial  sales  of  real  property  in  which  any  married 
woman  has  an  inchoate  interest  by  virtue  of  her  marriage, 
where  the  inchoate  interest  is  not  directed  by  the  judgmeut 
to  be  sold  or  barred  by  virtue  of  such  sale,  such  interest 
shall  become  absolute  and  vest  in  the  wife  in  the  same  man- 
ner and  to  the  same  extent  as  such  inchoate  interest  of  a 
married  woman  now  becomes  absolute  on  the  death  of  the 
husband,  whenever,  by  virtue  of  said  sale,  the  legal  title  of 
the  husband  in  and  to  eych  real  property  shall  become  abso- 
lute and  vested  in  the  purchaser  thereof,  his  heirs  or  assigns, 
subject  to  the  provisions  of  this  act,  and  not  otherwise. 
"When  such  inchoate  right  shall  becwue  vested  under  the 
provisions  of  this  act,  such  wife  shall  have  the  right  to  the 
immediate  possession  thereof;  and  may  have  partition." 

To  entitle  the  wife  to  the  benefit  of  said  section,  the  title 
vested  in  the  purchaser  at  the  judicial  sale  must  be  the  title 
of  the  husband.  ElUoU  v.  Cale,  113  Ind.  383,  387-395. 
It  will  be  observed,  however,  that  Andrcss  S,  Wiggins,  the 
husband  of  Mrs.  Wiggins,  sold  and  conveyed  the  eighty 
acres  of  real  estate  described  in  the  complaint  to  one  Aaron 
Brown,  between  1857  and  1860,  and  that  he  was  not  the 
owner  thereof  when  the  taxes  for  the  payment  of  which  the 
land  was  sold  became  a  lien  thereon,  nor  at  the  time  vte 
same  waa  sold  at  sherifE  sale  and  conveyed  to  Mrs.  Barnett 
in  1884.  The  taxes  therefore  for  which  the  land  was  wW 
were  not  an  indebtedness  of  said  Wiggins  but  of  said  Browii» 
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were  not  a  lien  on  the  land  of  Wiggins  but  on  the  land  of 
Brown.  It  waa  not,  therefore,  the  legal  title  of  said  Wig- 
gins that  became  vested  in  Mrs.  Baraett  when  she  received 
the  sheriff's  deed  in  18S4,  but  the  legal  title  of  Aaron 
Brown.  The  fact  that  §6496  R  S.  1881,  provides  that,  in 
actions  like  the  one  brought  by  Mrs.  Bamett  to  qniet  her 
title  to  said  land,  and  for  which  she  obtained  a  foreclosure  of 
the  tax  lien,  "No  outstanding  unrecorded  deed,  mortpjage, 
or  claim  shall  be  of  any  effect  as  against  the  title  or  right  of 
the  complainant  as  fixed  and  declared  by  the  decree  made  in 
such  a  cause,"  did  not  affect  the  legal  title  to  the  land  nor 
in  any  way  vest  the  same  in  Wiggins.  Under  said  section 
Mrs.  Bamett's  title  was  the  same  as  if  she  had  made  said 
Brown  a  party  defendant  to  her  action  to  foreclose  the  tax 
lien  and  under  which  she  claimed  title  to  said  real  estate.  It 
is  clear,  therefore,  that  Mrs.  Wiggins'  inchoate  interest, 
considered  with  reference  to  the  deed  to  Brown  if  she  did 
not  join  in  the  execution  thereof  would  not  vest  until  the 
death  of  her  husband.  §2652  Bums  1894,  §2491  Homer 
1897. 

It  was  held  by  this  court,  in  EUioH  v.  Cole,  113  Ind.  383, 
pp.  396-398,  and  in  Bvser  v.  Shepard,  107  Ind.  417,  where 
mechanics'  liens  and  sewer  assessments  attached  prior  to  the 
taking  effect  of  said  §2669  (2508)  supra,  that  a  sale  on  a  de- 
cree foreclosing  said  liens  rendered  after  said  sections  took 
effect,  vested  in  the  purchaser  the  entire  title  to  the  lands 
upon  which  the  liens  attached,  and  that  no  interest  or  title 
vested  or  became  absolute  in  the  wife  under  said  act.  Me- 
chanics' liens  and  the  lien  of  a  sewer  assessment  are  given 
by  statute  the  same  as  the  lien  of  taxes. 

The  lien  of  the  taxes  for  which  the  real  estate  in  contro- 
versy was  sold  at  tax  sale  to  Itfra.  Barnett  attached  before 
the  act  of  1875,  being  §2669  (2508),  supra,  took  effect,  and 
as  the  title  of  aj^llee  is  derived  from  a  foreclosure  of  said 
tax  lien,  and  a  pnchase  by  Mrs.  Barnett  thereunder,  it  wouli! 
seem,  upon  the  authority  of  these  cases,  that  no  title  in  said 
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land  vested  in  Mrs.  "Wiggins  under  said  section  by  virtue  o( 
the  title  vesting  in  Mrs.  I^amett,  the  purchaser  at  said  judi- 
cial sale,  even  if  Mr.  Wiggins  had  never  parted  with  hia  title 
to  said  land.  It  is  not  necessary,  therefore,  to  decide 
whether  or  not  appellant  was  under  the  facts  found  a  good 
faith  purchaser  under  §§3345-3350  Buma  1894,  §§2926- 
2981  E.  S.  1881  and  Homer  1897. 

Finding  no  available  error  in  the  record,  the  judgment '» 
affirmed* 


Pbeston  ET  AL.  v.  BoaWOBTH. 

fNo.  le.lSa.  Filed  November  16,  1690.] 
DKHD6. —  Condition  Svbtequent.— Farfeitvre.— Pteadiitg.—A.  oom- 
plaint  in  an  action  b^  grantor  to  reoover  the  title  to  real  ccUte 
allied  to  hava  been  forfeited  by  reason  of  tlie  breach  of  a  oonditioQ 
Bubeeqnant  oontained  in  the  deed  is  insnfficient,  where  it  faila  to 
allege  reentry,  or  that  reentry  was  prevented  and  that  poBMoiOD 
waa  demanded  and  refoaed. 

From  the  Madison  Circuit  Court.     Reversed. 
J.  S.  Thomhurgh,  M.  A.  Cbipman  and  D.  H.  Feman- 
desy  for  appellants. 

HoweU  D.  Thompson  and  Finley  H.  Oray,  for  appellee. 

Bakeb,  J. — Suit  by  appellee  to  recover  an  estate,  claimed 
to  have  been  forfeited  by  appellants  by  reason  of  the  breach 
of  a  condition  subsequent.  Demurrer  to  complaint  over- 
ruled. Trial  and  judgment  for  appellee.  Motion  for  a 
new  trial  overruled. 

The  facts  pleaded  in  the  complaint  are  theee:  On  May 
10,  1892,  appellee  owned  certain  land  in  Madison  county. 
On  that  day  he  executed  to  appellants  a  warranty  deed  of 
the.land.  His  wife,  who  has  since  died,  joined  in  the  con- 
veyance. The  statutory  form  for  a  warranty  deed  was  used. 
Following  the  description  of  the  land,  appears  this  condition: 
"This  conveyance  is  made  to  the  grantees  to  enable  them  to 
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open  and  operate  a  well  tliereou  for  medicinal  water,  gas  or 
oil;  and,  if  said  well  shall  be  at  any  time  abandoned,  the  title 
^hall  at  once  revert  to  and  vest  in  the  grantors  as  heretofore 
held  by  them;  and,  aa  long  as  said  well  shall  be  used,  the 
grantors  shall  have  the  privilefre  of  taking  water  therefrom 
for  the  use  of  himself  and  family^  liut  not  for  using  oil  or  gas 
therefrom."  Appellants  properly  constructed  a  well  to  a 
proper  depth,  but  failed  to  find  medicinal  water,  gas,  or  oil. 
About  September  1,  1892,  appellants  abandoned  the  well 
and  Isnd,  gave  np  their  intention  to  establish  a  well  or  to  use 
the  land,  removed  from  this  State,  and  have  done  nothing 
since  towards  improving  the  well  or  the  land. 

A  breach  of  the  condition  subsequent  is  pleaded.  But  a 
breach  does  not  complete  a  forfeiture.  A  breach  may  be 
waived,  and  is  not,  therefore,  self-operative  to  devest  the 
grantee's  title.  If  not  waived,  a  breach  may  be  made  the 
occasion  of  reentry  and  enforc^ent  of  forfeiture.  A 
complaint  must  exhibit  a  complete  right  of  action.  For 
failure  to  allege  reentry,  or  its  equivalent  (that  reentry  was 
prevented  and  that  poBsession  was  demanded  and  refused), 
this  complaint  is  deficient  Schuff  v.  Bansom,  79  Ind.  458; 
Cory  V.  Cory,  86  Ind.  567;  Ellis  v.  EVehari,  etc.,  Co.,  97 
Ind.  247;  ElkhaH,  etc.,  Co.  v.  Ellit,  118  Ind.  215;  Afoni- 
fold  V.  Jones,  117  Ind.  212. 

As  a  new  trial  can  not  be  had  upon  this  complaint,  it  is 
unnecessary  to  consider  the  grounds  of  the  motion. 

Judgment  reversed,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 
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\  Is  Be  Afpucation  op  the  Bank  of  Cohherce  fob 
Change  of  Name. 

[No.  18,651.  Filed  May  2S.  1899.  Rehearing  denied  Not.  18, 18*9.1 
il  Constitutional  Law.— Special  Legialatvm.—Corporatiotu.—lMf^ 
anee  Companies.— The  act  of  1885  (Acts  186S,  p.  110,  Spec  Sas.). 
amending  the  a<jt  of  1688  for  the  incorporation  of  the  IndianapoKa 
Insurance  Company  bj  atriking  out  the  limitation  on  corpoiate 
duration  so  that  the  company  should  be  "A  body  coiporate  with 
perpetual  succession,"  and  the  act  of  1883  (Acts  188S,  p.  185)  provid' 
ing  that  all  existing  private  corporations  organized  by  special  act  or 
charter,  passed  before  the  present  Constitution  took  effect,  sfaoold 

J  continue  thirty  yearm  after  the  passage  of  the  act,  and  where  ndk 
special  act  or  any  amendmeut  or  supplement  to  such  act  gives  the  . 
right  to  exist  for  a  longer  period,  or  perpetually,  such  corpoiatlui 
should  continue  for  such  longer  period,  or  perpetually,  as  bo  given, 
are  Tiolative  of  article  11,  section  13,  of  the  Constitution,  providing 
that  "Corporations  other  than  banking  shall  not  be  created  bj 
speoial  act,  but  may  be  formed  under  general  laws,"  and  of  articl* 
1,  section  28,  which  provides  that  "The  Qeneral  Assembly  shall  not 
giant  to  any  oitizen  or  class  of  citizens  privileges  or  immunitiw 
which  upon  the  same  terms  shall  not  equally  belong  to  all  oitiMO^ 

From  the  Marioo  Circuit  Court.     Affirmed. 
A.  C.  Ilarris  and  AvgvsHn  Boice,  for  petitioner. 
C,  S.  Wiltsie,  Prosecuting  Attorney,  W.  N.  Harding  fii 
A.  H.  Hovey,  for  State. 

Barbr,  J. — "An  act  to  incorporate  the  Indianapolis  I* 
surance  Company"  was  passed  on  February  8,  1886.  I" 
aeetion  1  it  was  provided  that  the  company  should  he  "a  body 
politic  and  corporate  with  perpetual  succession  •  * 
for  the  period  of  fifty  years  from  and  after  the  passage  of  tbu 
law".  Section  2  gave  the  corporation  power  to  insure  »" 
kinds  of  property,  to  make  all  kinds  of  insurance  upon  Hf*» 
to  lend  money,  etc.  Section  3,  among  other  tbiopi 
made  its  ofBco  one  of  discount  and  deposit.  Acts 
1836  (Spec,  laws),  p.  191.  The  corporation  was  duly  or-  . 
ganized  and  began  operations.     At  the  special  aesuon  ui 
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1865,  section  1  was  amended  bj  striking  out  the  limitation 
on  corporate  duration  so  that  the  company  ehould  be  "a  body 
corporate  with  perpetual  succession".  Acta  1865,  Special 
Session,  p.  110.  This  amendment  was  accepted  at  once  by 
the  stockholders  and  directors.  Through  proceedings  in  the 
llarion  Circuit  Court  the  name  of  the  company  was  changed 
to  "The  Bank  of  Commerce"  on  December  7,  1875.  An 
act  was  passed  on  April  2,  1881,  recognizing  the  change  of 
name  and  amending  certain  sections  of  the  act  of  1836  re- 
lating to  liability  of  stockholders.  On  March  6,  1883,  the 
legislature  passed  "An  act  establishing  provisions  respecting  , 
private  corporations  created  and  exiting  at  and  before  No- 
vember 1,  1851".  Acta  1883,  p.  135.  This  statute  enacts 
"That  each  and  every  private  corporation  now  existing  and 
which  was  created  and  organized  by  and  under  a  special  act 
or  charter  passed  before  the  present  Constitution  of  the  State 
toot  effect  shall  be  and  continue  a  corporation  thirty  years 
after  the  passage  of  this  act:  Provided,  that  where  the 
special  act  by  and  nnder  which  any  such  corporation  was 
created,  or  any  amendment  of  or  supplement  to  such  act, 
gives  the  right  to  continue  and  exist  for  a  longer  period  or 
perpetually,  such  corporation  shall  continue  for  such  longer 
period  or  perpetually,  as  so  given".  The  provisions  of  this 
act  were  accepted  by  the  stockholders  and  directors.  In 
Jannaiy,  1808,  the  company  determined  to  devote  its  at- 
tention to  building  up  a  business  of  writing  "old  line"  life 
insurance  and  concluded  that  the  name  "Columbia  Life  In- 
surance Company"  was  preferable  to  "The  Bank  of  Com- 
merce". On  February  7,  1898,  the  company  accordingly 
filed  in  the  Marion  Circuit  Court  its  application  for  change 
of  name,  setting  out  the  foregoing  facts.  The  law  requires 
prosecuting  attorneys  to  resist  the  granting  of  applications  of 
this  kind.  §5864  R.  S.  1881  and  Horner  1897,  §7812 
Bums  1894.  The  prosecutor  answered  that  the  acta  of  1865 
and  1883,  under  which  the  applicant  claimed  a  perpetual 
special  charter,  were  in  conflict  with  the  following  provi- 
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none  of  the  present  Constitution  in  force  since  November  1, 
1851 :  "Article  1,  §23.  The  General  Assembly  shall  not 
grant  to  any  citizen  or  clasa  of  citizens  privileges  or  immuni- 
tiea  which  upon  the  same  terms  shall  not  equally  belong  to 
all  citizens.  Article  4,  §23,  In  all  the  cases  enumerated 
in  the  preceding  section  and  in  ail  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  tbe  State.  Article  11, 
§13.  Corporations  other  than  banking  shall  not  be  created 
by  special  act,  but  may  be  formed  under  general  laire."  De- 
murrer to  answer  was  overruled,  and  judgment  of  ouster  fol- 
lowed the  bank's  refusal  to  plead  further. 

If  it  would  have  been  possible,  in  view  of  the  change  that 
was  sought  and  the  declared  purpose  of  the  company,  for  Uie 
applicant  to  have  separated  in  its  petition  and  the  proceed- 
ings based  thereon  the  banking  from  the  insurance  features 
of  the  charter,  the.right  has  been  waived;  and  the  only  ques- 
tion assigned  and  discussed  pertains  to  the  power  of  the  le^ 
lature  under  the  present  Constitution  to  grant  a  new  term  of 
existence  to  an  insurance  company  organized  under  a  special 
charter  prior  to  November  1,  1851,  and  existing  by  virtue 
thereof  on  and  after  that  date. 

Whether  or  not  a  general  law  can  be  made  applicable  to 
a  subject-matter  not  included  in  §22  of  article  4  is  held  to  be 
a  question  of  legislative  judgment.  Gentile  v.  State,  29  Ind. 
409 ;  City  of  Indianapolis  v.  Navtn,  151  Ind.  139,  41  L  H 
A,  337,  flod  cases  collated  on  page  155.  But  neither  a  gen- 
eral nor  a  special  law  can  stand  that  involves  the  exercise  of 
a  power  withdrawn  from  the  General  Assembly  by  the  Con- 
stitution. So  it  is  not  necessary  to  consider  whether  or  not 
the  act  of  1883  was  in  reality  an  aggravated  form  of  special 
legislation;  and  the  question  remains,  as  stated,  to  be  deter- 
mined from  §13  of  article  11  and  §23  of  article  1. 

There  is  this  difference  in  tbe  rules  of  construction  of  the 
federal  and  the  state  constitutions:  The  congress  may  do 
nothing  that  is  not  permitted  expressly  or  by  clear  impli- 
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cation;  the  legielnture  may  do  anything  that  is  not  forhidden 
expressly  or  by  clear  implication.  State,  ex  rel.  v. 
Menavgk,  151  Ind.  260;  Sharpless  v.  Mayor  of  Phila- 
delphia, 21  Pa.  St.  147,  160;  Bourland  v.  Hildrtth,  26  Cal. 
161,  1S3;  i^vthem  Pacific  R.  Co,  v.  OHon,  6  Saw.  157, 
32  Fed.  457. 

Attention  is  called  to  the  fact  that  since  November  1, 
1851,  fifty-two  acts  have  been  passed  amendatory  of  special 
charters  granted  under  the  old  Constitution;  and  the  conten- 
tion is  made  that  this  practical  construction  of  the  Consti- 
tution by  the  legislature  is  conclusive  by  reason  of  the  con- 
tinued acquiescence  of  the  people  and  the  other  departmenfci 
of  the  State  government.  It  is  not  conclusive;  but  it  may 
be  highly  influential,  depending  in  degree  upon  the  sim- 
ilarity of  the  question  presented  to  the  court  to  the  one  acted 
upon  by  the  legislature  consistently,  repeatedly,  and 
throughout  a  long  period  of  time,  with  such  acquiescence. 
City  of  Indianapolis  v.  Narin,  151  Ind.  13!),  147;  City  of 
Teire  Haute  v.  Evatisville,  etc.,  R.  Co.,  149  Ind.  174,  186, 
37  L.  K.  A.  18ft.  Nearly  all  of  those  amendatory  acts  re- 
late to  the  powers  of  corporations  to  be  exercised  during  the 
term  of  existence  originally  granted.  Only  four  of  them 
purport  to  grant  a  new  term  of  existence.  Questions  con- 
cerning the  legislature's  right  to  regulate  by  amendment  the 
exercise  of  powers  of  existing  corporations  would  naturally 
arise  the  moment  the  corporations  undertook  to  exercise 
their  powers  as  amended  upon  other  persons;  and  cases  of  the 
kind  have  been  before  this  court.  But  questions  concern- 
ing the  legislature's  right  to  grant  by  amendment  a  term  of 
corporate  existence  beyond  the  term  originally  pranted 
would  naturally  not  arise  during  the  unquestionable  term; 
and  no  case  of  the  kind  has  been  before  this  court  until  now. 
The  legislative  action  and  the  alleged  acquiescence  can  b? 
allowed  herein  but  little  if  any  force. 

The  bank  contends  that  the  case  of  City  of  Indianapolit 
r.  Navin,  supra,  is  controlling  in  principle.     The  question 
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involved  was  the  constitutionality  of  the  act  of  March  6, 
1897,  (Acts  1897,  p.  201),  regulating  the  fares  to  be 
charged  by  ceftsin  street  railway  companies  that  had  beeo 
or  might  be  organized  under  the  act  of  1861,  Ch.  41  B.  S. 
1881  and  Homer  1897,  Ch.  44  Burns  1894.  It  was  b 
reference  to  that  question  only  that  the  court  said  (p.  147): 
"Section  13  of  article  11  of  the  conatitntion  means  that 
after  it  took  effect  on  November  1,  1851,  the  legislatme 
should  have  no  power  or  authority  to  create,  originate  or 
bring  into  existence  by  special  act  a  new  corporation  where 
none  had  previously  existed.  *  *  *  It  is  one  thing  to 
create  a  corporation,  bring  it  into  existence,  and  quite  an- 
other, as  an  existing  corporation,  to  regulate  its  conduct  and 
relations  as  to  other  corporations  and  persons,"  The  court 
was  concerned,  not  with  the  right  to  grant  a  new  term  of 
corporate  life,  but  merely  with  the  right  to  regulate  the 
exercise  of  powers  during  the  original  term;  and,  after  i«- 
viewing  many  decisions,  the  courtr  approved  Morawetz's  lim- 
itation upon  the  legislative  right  to  confer  new  corporate 
franchises  under  the  guise  of  regulation  (p.  153):  "It  was, 
however,  correctly  said  in  Morawetz  on  Corporations,  §12: 
'But  it  is  plain  that  a  constitutional  provision  can  not  he 
avoided  and  practically  annulled  by  a  subterfuge.  A  spe- 
cial law,  altering  the  charter  of  an  existing  corporation  and 
practically  changing  it,  must  therefore  be  deemed  a  vicAa.- 
tion  of  a  constitutional  prohibition  against  the  creation  of 
corporations  by  special  act  If  this  were  not  so,  organizations 
formed  under  the  general  laws  might  be  treated  merely  as 
the  rough  material  out  of  whioh  corporations  might  after- 
wards  be  fashioned  at  pleasure,  under  special  acts  of  the 
legislature,  and  the  constitutional  prohibition  would  becMne 
an  empty  form.* "  To  the  same  effect  is  Thompson  on  Cor- 
porations, §585:  "There  is  no  doubt  that  anch  a  conatitn- 
tional  provision  ought  to  be  construed  as  restraining  the 
power  of  the  legislature  to  amend  existing  special  chartera 
in  any  way  so  ns  to  enlarge  the  powers  or  privileges  thereby 
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coafeired.  It  has  been  held  that  they  do  not  [it  does  not] 
prohibit  the  legislature  from  passing  special  acta  regalating 
Axifting  corporations  in  the  exercise  of  the  powers  already 
crmferred  upon  them  by  special  laws." 

The  lianlt  further  relies  upon  the  caaea  of  Southern  Pa- 
cifc  It.  Co.  V.  Orton,  6  Saw.  IS'T,  32  Fed.  457;  m.  Joseph 
etc.,  R.  Co.  T.  Shamhaugk,  106  Mo.  557,  17  S.  W.  581; 
Wtdlace  v.  Loomis,  97  T'.  S.  146;  Mason  v.  Perkins,  73 
:ilieh.  303,  41  N.  "VV.  426;  Cotton  v.  Mississippi,  etc., 
Co.,  22  Minn.  372;  Frosfhnrg  Mining  Co.  v.  Cumberland, 
r.fc.,  R.  Co.,  81  Md.  28,  31  Atl.  698;  Black  River,  etc.,  Co. 
V.  Holway,  87  Wis.  584,  59  N.  "W.  126. 

In  Southern  Pacific  R.  Co.  v.  Orion,  6  Saw.  157,  the 
facts  sufficiently  apjiear  in  this  quotation  from  page  185: 
"But  it  is  insisted  that  this  act  was  passed  in  violation  of 
the  pro^'isions  of  §31  of  article  4  of  the  constitution  of  Cali- 
fornia, which  reads:  'Corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  special  act,  except 
for  municipal  purposes.'  After  a  careful  consideration  of 
the  question,  I  am  myself  unalile  to  perceive  wherein  that 
portion  of  the  act,  at  least,  which  authorizes  the  company  to 
change  the  line  of  its  road,  and  to  accept  the  grant  made  by, 
and  to  build  the  road  provided  for  in  the  act  of  congress,  is 
in  contravention  of  this  provision  of  the  constitutiou.  It 
is  unnecessary  to  consider  the  provision  of  this  act  authoriz- 
ing the  corporation  to  file  amended  articles  of  association, 
for  if  that  be  conceded  to  be  in  excess  of  the  legislative 
power,  it  can  be  separated  from  the  othere,  and  does  not 
vitiate  the  other  provisions.  I  do  not  perceive  that  any 
unendment  of  the  articles  was  necessary,  for  the  corpora- 
tion was  already  formed  or  created — was  already  in  exist- 
ence with  all  the  essential  faenlties  that  go  to  make  up  a 
corporation  for  building  a  railroad;  and  the  act  authorizing 
the  change  of  line  and  acceptance  of  the  congressional  grant 
Vol.  153 — 30 
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with  its  conditions,  only  granted  to  an  existing  person  pw 
miasion  to  do  a  thing  which  had  no  necessary  relation  to  the 
corporate  grantee,  and  was  not  at  all  essential  to  the  existence 
of  the  legal  entity  created  by  law,  or  to  any  other  person, 
natural  or  artificial."  It  was  in  reference  to  a  condition  thai 
"was  not  at  all  essential  to  the  existence  of  the  l^al  entity 
created  by  law"  that  Sawyer,  C,  J.,  said :  "The  only  prohib- 
itory words  are  that  corporations  of  the  class  in  question 
'shall  not  be  created  by  special  act'.  The  word,  create,  has 
a  clear,  well-aettled,  and  well-understood  signification.  It 
means  to  bring  into  being,  to  cause  to  exist,  to  produce,  to 
make,  etc.  To  my  apprehension,  it  appears  to  be  one  thing 
to  create,  or  bring  into  being,  a  corporation,  and  quite 
another  to  deal  with  it  as  an  existing  entity,  a  pereon,  after  it 
is  created,  by  regulating  its  intercourse,  relations  and  acts  as 
to  other  existing  persons,  natural  and  artificial".  The  circuit 
judge  proceeds  to  consider  what  is  "essential  to  the  legal 
entity"  (p.  188):  "The  right  to  be  a  corporation  is  itself  t 
separate,  distinct  and  independent  franchise,  complete  wifiiin 
itself.  And  a  corporation  having  been  created,  enjoying  this 
franchise,  may  receive  a  grant  and  enjoy  other  distinct  and 
independent  franchises,  such  as  may  be  granted  to  and  en- 
joyed by  natural  persons;  but  because  it  enjoys  the  latter 
franchises,  they  do  not,  therefore,  constitute  a  part  of  the  dis- 
tinct and  independent  essential  franchise — the  right  to  be  a 
corporation.  They  are  additional  franchises  given  to  the  cor- 
poration, and  not  parts  of  the  corporation  itself — not  of  the 
essence  of  the  corporation." 

St.  Josp-ph,  etc.,  B.  Co.  v.  Shnmbaugh,  106  Mo.  557.  The 
Missouri  constitution  of  1865  forbade  the  revival  or  raenact- 
ment  of  special  charters  except  under  certain  circumstances. 
Tn  regard  to  the  alleged  violation  of  this  provision,  the  court 
said:  "On  this  record  the  company  was  an  existing  one 
with  perpetual  succession  at  the  date  of  the  alleged  renew- 
ing act.  Again,  there  h  nothing  to  show  that  the  company 
was  not  organized  and  did  not  commence  business  within 
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tlie  time  specified  in  the  above  section  of  the  constitation." 
The  ronstitiition  alec  prohibited  the  creation  of  private  cor- 
porations by  special  acts.  An  act  of  1866,  amending  the 
roilwav  company's  special  chartering  act  of  1857  by  ex- 
tending the  time  for  the  construction  of  the  road,  was  held 
not  to  be  in  contravention  of  the  constitutional  prohibition. 

The  question  under  consideration  in  this  appeal  was  not 
involved  in  Wallace  v.  Loomis,  97  V.  S.  146.  It  was  held 
that  the  inhibition  of  the  Alabama  constitution  against  the 
creation  of  corporations  by  special  acts  does  not  forbid  the 
legislature  from  passing  a  special  act  changing  the  name  of 
an  existing  railroad  corporation  and  giving  it  power  to  pur- 
chase additional  property.  "We  are  unable  to  see  anythinj^ 
in  this  legislation  repugnant  to  the  constitutional  provision 
referred  to.  That  provision  can  not,  surely,  be  construed  to 
prohibit  the  legislature  from  changing  the  name  of  a  corpo- 
ration, orfrom  giving  it  power  to  purchase  additional  prop- 
erty; and  this  was  all  that  it  did  in  this  case.  No  new 
corporate  powers  or  franchises  were  created." 

Mason  v.  Perkins,  73  Mich,  303.  Perkins  and  others 
were  claiming  the  right  to  act  as  a  corporation,  the  Pewabic 
l^lining  Company.  The  attorney-general  filed  an  informa- 
tion in  the  nature  of  quo  warranto.  The  constitution  of 
Michigan,  which  took  effect  January  1,  1851,  contains  these 
provisions:  "Article  15,  §1.  Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  gprcial  act, 
except  for  municipal  purposes.  Article  15,  §8.  The  legis- 
lattire  shall  pass  no  law  altering  or  amending  any  act  of 
incorporation  heretofore  granted  without  the  assent  of  two- 
thirds  of  the  members  elected  to  each  house,  nor  shall  any 
such  act  be  renewed  or  extended.  This  restriction  shall 
not  apply  to  municipal  corporations.  Article  15,  §10.  No 
corporation,  except  for  municipal  purposes,  or  for  the  con- 
struction of  railroads,  plank  roads  and  canals,  shall  be  cre- 
ated for  a  longer  time  than  thirty  years.  Article  10,  §9. 
The  charters  of  the  several  mining  corporations  may  be 
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modified  by  the  lesrislature  in  regard  to  the  term  limited  for 
snlipcriliing  to  stock,  and  in  relation  to  the  quantity  of  land 
which  a  corporation  shall  hold,  but  the  capital  shall  not  be 
inereaspd,  nor  the  time  for  the  existence  of  charters  ex- 
tended." In  1803  tlie  legislature  passed  a  general  law  for 
the  organisation  of  mining  and  mannfacturing  companies, 
the  term  of  exiatenc*  not  to  exceed  thirty  years.  The  Pe- 
wahic  Company  was  organized  under  this  act  on  April  4, 
1853.  In  1882  the  legislature  passed  "an  act  to  provide  for 
renewing  the  incorporation  of  companies  organized  for  min- 
ing and  manufacturing  purposes"  for  a  tena  not  esceeding 
thirty  years  by  a  vote  of  two-thirda  of  its  capital  stock  at  a 
rrgiilar  or  special  meeting  to  be  held  within  one  year  im- 
mediately preceding  the  expiration  of  the  original  term. 
The  respondents,  in  1888,  claimed  corporate  existence  hy 
virtue  of  proceedings  of  the  stockholders  under  the  act  of 
1882.  It  was  held  that  §9  bf  article  19  and  gS  of  article  15 
of  the  constitution  did  not  apply  to  the  construction  of  the 
act  of  1882  because  the  Pewabic  Company  was  organized 
under  the  general  law  of  1853 ;  that  the  act  of  1882  in  terras 
related"  to  the  renewal  of  the  incorporation  of  existing  com- 
panies and  not  to  the  creation  of  new  companies,  and  there- 
fore §1  of  article  15  was  inapplicable;  and  finally  that  the 
act  of  1882,  providing  for  the  renewal  of  existing  corpora- 
tions for  a  second  term  of  thirty  years,  was  in  contravention 
of  §10  of  article  15  of  the  constitution  which  forbade  the 
creation  of  corporations  for  a  longer  time  than  thirty  yeare. 
Whether  or  not  the  last  holding  that  an  extension  of  life  is 
B  creative  act  overthro\v3  the  preliminary  assertion  to  the 
contrary,  it  may  not  be  profitable  to  discuss.  Benefit,  how- 
erer,  may  be  derived  from  noting  the  grounds  upon  which 
the  final  determination  was  reached  and  upon  which  fbf 
decision  was  based.  "As  grants  of  power  to  the  lefpslatuie 
may  be  found  from  implications  arising  from  express  grants. 
so  limitations  upon  legislative  power  may  be  found  from 
implications  arising  from  express  limitations  in  the  consti- 
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tutiou.  *  *  *  Such  declaration  that  'no  corporation,  except' 
etc  'shall  be  created  for  a  longer  time  than  thirty  years',  is 
equivalent  to  a  mandate  that  thns  long,  and  for  no  longer 
tinie,  filial]  any  corporation  be  created.  Is  not  such  mandate  ' 

a  direct  and  positive  limitation  upon  the  power  of  the  legisla- 
ture to  extend  the  time  or  renew  the  corporate  existence  be- 
yond that  term?"  The  respondents  were  contending  that 
an  extension  of  time  was  not  a  creation;  that  the  legislature 
WM  merely  prevented  from  creating  corporations  with  a 
term  of  life  exceeding  thirty  years;  that  the  Pewabic  Com- 
pany was  already  created  and  in  existence  in  1882 ;  that  the 
legislature  was  not  forbidden  to  amend  the  governing  law 
in  relation  to  the  powers  of  existinp  corporations;  that  it  is 
one  thing  to  create  a  corporation  and  quite  another  to  deal 
with  an  existing  corporation,  etc.,  etc.  And  the  court 
answered:  "Is  not  the  constitutional  provision  rendered 
nugatory  by  such  constniction?  Is  not  the  corporation  cre- 
ated for  a  longer  period  than  thirty  years,  and  really  for  an 
indefinite  period?  Does  the  public  know,  does  a  corporator 
or  stockholder  know  the  time  when  the  corporation,  will 
cease  to  exist  and  its  buainess  be  wound  up?  The  limita- 
tion upon  the  legislative  power  would  be  useless  as  well  as 
purposeless,  unless  it  acts  as  a  limitation  upon  the  power  to 
renew  the  corporation  and  extend  its  term  of  existence  be- 
yond the  thirty  years." 

In  §8  of  article  15  of  the  Michigan  constitution  the  clear 
distinction  between  the  legislature's  right  to  regulate  by 
amendment  the  exercise  of  powers  of  existing  corporations 
during  their  originally  granted  terms  and  the  legislature's 
right  to  grant  by  amendment  a  term  of  corporate  existence 
beyond  the  term  originally  granted  plainly  appears  in  the 
antithesis  that  permits  the  "alteration  or  amendment"  of  the 
preexisting  special  charters  and  forbids  the  "renewal  .or  ex- 
tension" thereof.  If  the  people  of  Michigan  understood  the 
nae  of  words,  the  renewal  or  extension  of  an  old  charter 
could  not  pass  muster  as  an  alteration  or  amendment. 
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that  tlicv  did  anvtliing  more  than  to  alter  it.  ItB  name  and 
identity  and  corporate  powers  continued  after  the  enactment 
of  Ch.  263,  Laws  of  1882,  substantially  the  same  as  before. 
By  it  there  was  no  granting  of  corporate  powers  or  privileges 
de  not'o.  It  was  a  mere  alteration  or  change  in  existing 
powers."  The  court  said :  "That  act  did  not  create  a  neir 
corporation  in  any  sense",  which  was  true  as  to  material,  be- 
cause the  old  was  used.  But  what  was  the  quality  of  the 
act?  I)id  it  not  give  life  to  a  corporation?  The  court  ap- 
parently gives  weight  to  the  fact  that  at  the  time  the  act 
in  question  was  passed  the  corporation  "had  nine  years  to 
nm".  "Whether  the  act  was  passed  nine  years  or  nine  sec- 
onds before  the  c.'cpiration,  or  breathing-out,  of  life  origin- 
ally given  by  the  creative  power,  the  act  of  giving  life  could 
not  operate,  by  the  very  force  of  the  term,  until  there  was 
dead  matter  to  give  life  to.  The  court  further  upholds  the 
act  by  virtue  of  the  legislature's  reserved  power  of  altering 
charters.  The  powers  of  the  corporation,  that  is,  all  of  its 
capacities  for  dealing  with  others,  were  unchanged.  The 
only  grant  in  the  act  was  the  privilege  to  certain  persons  to 
do  business  as  a  corporation  after  the  termination  of  th^r 
present  privilege. 

The  four  cases  last  above  referred  to  are  the  only  on« 
cited  by  counsel  on  either  side  that  go  to  the  question  of  the 
legislature's  right,  iinder  the  constitutional  prohibition  of  tbe 
creation  of  corporations  by  special  acts,  to  extend  the  life  of 
companies  specially  chartered  before  the  limitation  existed; 
and  the  numerous  cases  collated  by  the  prosecutor,  dealing 
with  the  question  of  the  legistatnre's  right,  under  the  guise 
of  regnlation,  to  confer  powers  difEerent  from  or  additional 
to  those  originally  granted,  are  not  sufficiently  germane  to 
tbe  issue  to  warrant  a  discussion  of  them. 

To  determine  whether  or  not  the  extension  of  an  old 
special  charter  is  violative  of  the  present  Constitution,  it  is 
necessary  to  ascerlain,  exactly  what  a  le^lattwe  does  in 
creating  business  corporations  by  special  laws.     If  tbe  ao- 
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tion  in  granting  a  new  special  charter  and  in  extending  an 
old  special  charter  i3  found  to  be  identical  in  essence,  and 
if  the  mischief  intended  to  be  remedied  is  the  same,  the 
cases  are  equally  offensive.     The  legislature  can   not  pro- 
duce a  corporation  out  of  nothingness  in  the  Genesitic  sense  -r. 
of  creating  the  heavens  and  the  earth;  nor  bring  a  corpora-              "iA 
tion  into  being  in  the  generative  sense;  nor  give  life  to  a  cor-  ^' 
poration  in  the  sense  in  uhich  life  is  contradistinguished  from               -  ■■( 
matter;  nor  make,  produce,  be  the  cause  or  occasion  of, —               ,  '■; 
in   short,  create,  strictly  within  the  lexicographical  defini-                ,  (|; 
tions, — any  private  corporation   for   gain.      For,   although  .'. 
Webster  gives  renew  as  one  of  secondary  significations  of 
create,  the  active  agencies  in  the  formation  or  renewal  of  the       , 
private  corporation  for  business  purposes  are  the  persons  who                  ' 
desire  to  conduct  their  gainful  enterprises  through  the  corpo- 
rate form;  and  the  legislature  can  do  nothing  towards  the 
creation  or  extension  of  the  corporation  beyond  granting  tlie 
State's  permission  to  the  intoreMcd  persons  to  carry  on  their  r 
proposed  business  through  the  agency  of  a  corporation.    The 
granting  of  leave  to  do  Im.^iness  as  a  corporation  is  the  essen- 
tial thing;  the  nature  of  the  business  and  the  mode  of  doing 
it  are  incidental.     As  long  as  the  license  lasts,  the  interested 
persona  do  not  need  another.     When  the  license  ends,  the 
sjiecial  privilege  ends.     To  grant  leave  to  certain  persons 
to  act  as  a  corporation,  who  have  not  conducted  business 
together  before^  end  to  grant  leave  to  certain  persons  to  act 
,as  a  corporation,  who  have  been  or  are  conducting  business                  ■ 
together  through  a  corporate  organization,  are  identical  in 
essence.     Prior  to  1851  the  legislature  granted  numerous    , 
flpecifll  charters.     The  citizens  were  not  on  an  equality  in 
doing  business.    That  was  one  of  the  vices  the  new  Constitn- 
tion  was  intended  to  put  an  end  to.     It  would  but  intensify 
the  wrong  if  citizens  who  have  no  old  charters  may  not  go 
before  the  legislature  and  secure  special  privileges,  while 
persons  who  have,  may.     The  trafficking  in  old  charters  il- 
luminates the  evil. 
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Legislation  granting  a  new  term  of  life  to  corporatioia 
organizod  nnder  old  special  charters  is  also  repugnant  to 
§23  of  article  1  of  the  Constitution,  The  legislature  would 
be  granting  to  particular  citizens  privileges  and  immunitiee 
which  upon  the  same  terms  would  uot  belong  to  all  citizens. 
It  is  necessary  that  legislation  be  claftsified;  but  the  basis  of 
the  cinssification  must  inhere  in  the  subject-matter.  He 
legislature  may  not  grant  one  set  of  men  the  privilege  of 
discounting  commercial  paper  at  twelve  per  cent.,  while 
bankers  in  general  are  restricted  to  eight;  and  it  may 
not,  confer  upon  particular  citizens  the  privilege  (private 
right)  of  writing  any  and  all  sorts  of  insurance  upon  prop- 
erty and  life  without  supervision  or  safeguard,  while  imvr- 
ance  companies  in  general  are  impeded  by  legal  limitatioiis 
from  doing  likewise.  If  it  were  not  for  the  special  privi- 
leges and  immunities  contained  in  the  old  charter,  it  is  to  be 
presumed  that  the  persons  interested  in  this  appeal  would 
have  been  content  to  conduct  their  insurance  business  under 
the  general  laws, 

Jud^nent  affirmed. 

On  Petition  fob  Reheabing. 

Baeeb,  J. — Counsel  urge  that  the  judgment  is  in  con- 
flict with  several  provisions  of  the  Constitution  of  the  United 
States.  These  questions  were  not  presented,  nor  hinted  at, 
in  thel)riefs  or  oral  argument  on  which  the  cause  was  sub- 
mitted for  decision.  Counsel  thereby  waived  the  questions; 
and  the  waiver  precludes  any  inquiry  by  this  court  into  the 
soundness  of  their  present  contentions.  Johnson  v.  Jfmet, 
79  Ind.  141:  Manor  v.  Board,  etc.,  137  Ind.  367,  and  cases 
cited  on  page  394.    Petition  overruled. 
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Habeis  v.  Cleveland,  Cincinnati,  Chicagk)  and 
St.  Louts  Railway  Company. 

[No.  18,602.  Filed  NoTember  21, 18Q9.] 
Apfeai.  and  Ebkos. —  Directing  Verdict. —  Evidence. —  lUview. —  An 
appeal  baaed  upon  the  action  of  the  court  in  directing  the  jury  in 
the  trial  of  an  action  for  personal  injuries,  to  return  a  verdict  for 
defendant  on  account  of  the  failure  of  the  evidence  to  show  that 
plaintitT  had  exercised  that  care  which  the  law  required  of  him.  pre- 
sents no  question  for  review,  where  the  only  evidence  in  the  record 
was  that  concerning  the  care  and  precaution  exercised  by  plaintiff. 

From  the  Marion  Superior  Court.     Affirmed. 
P.  W.  Bartholomew  and  Fred  L.  Canine,  for  appellant. 
John  T.  Dye,  Byron  E.  Elliott  and  William  F.  Elliott, 
for  appellee. 

JoRDAK,  C.  J. — Action  by  appellant  to  recover  damages 
for  personal  injuries  sustained  by  him  on  account  of  the  al- 
leged negligence  of  appellee  in  striking  him  with  its  train  of 
cars  while  he  was  attempting  to  cross  its  railroad  tracks  in 
the  city  of  Indianapolis. 

There  was  an  answer  in  denial  and,  on  the  issues  joined, 
there  was  a  trial  before  a  jury.  At  the  conclusion  of  the 
evidence  introduced  in  the  case,  the  defendant  filed  a  mo- 
tion requesting  the  eoiirt  to  direct  the  jury  to  return  a  ver- 
dict in  its  favor  for  the  reason  that  there  was  no  evidence 
which,  under  the  law,  would  entitle  plaintifT  to  recover. 
This  motion  the  court  sustained  over  the  e.\c€ptions  of  the 
plaintiff,  and  directed  the  jury  as  follows:  "Gentlemen 
of  the  jury:  There  has  been  a  motion  inteiposed  here  ask- 
ing the  court  to  instruct  the  jury  to  find  for  the  defendant. 
In  doing  so,  I  say  to  yoii  this,  that  one  of  the  things  neces- 
sary to  be  proved  by  the  plaintiff  in  a  case  of  this  kind  i« 
that  he  has  himself  been  free  from  any  negligence  which 
contributed  to  the  injury.  In  this  case  the  evidence  fails 
to  show  that  he  had  exercised  that  care  which  the  law  re- 
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quires  of  him,  and,  for  that  reason  I  instruct  you  to  return 
a  verdict  for  the  defendant." 

In  compliance  with  this  instructioD,  the  jury  returned  a 
verdict  in  favor  of  the  defendant  and,  over  the  plaiotiS'B 
motion  for  a  new  trial,  assigning  the  giving  of  this  instruc- 
tion as  the  only  roason  therefor,  judgment  was  rendered  for 
the  defendant. 

The  record  in  this  appeal  neither  contains  nor  professes  to 
contain  all  of  the  evidence  given  upon  the  trial.  The  state- 
ment of  the  trial  j'idge  in  his  certificate  appended  to  the  bill 
of  exceptions,  embracing  the  evidence,  is  as  follows:  "The 
above  and  foregoing  was  all  of  the  evidence  introduced, 
given  in  this  cause,  and  submitted  1o  the  jury  concerning 
and  as  to  plaintiff's  care,  precaution,  conduct  and  actions  im- 
mediately prior  to  and  at  the  time  plaintiff  was  injured  and 
as  to  the  manner  thereof.'' 

Appellant  seeks  a  reversal  of  the  judgment  solely  upon 
the  ground  that  the  evidence  introduced  upon  the  trial  to 
prove  the  absence  of  contributorj'  negligence  on  hia  part 
was  of  such  a  character  that  it  raised  an  issne  to  b«  deter- 
mined by  the  jury,  under  proper  instniction  by  the  court, 
and  that  therefore,  under  the  circumstances,  the  court 
erred  in  directing  a  verdict  in  favor  of  appellee. 

At  the  very  threshold  of  the  consideration  of  this  propo- 
sition we  are  confronted  with  the  contention  of  appellee's 
learned  counsel  that  the  record  presents  no  question  for  re- 
view upon  the  merits  of  the  controversy  for  the  reason  that 
the  evidence  is  not  all  incorporated  therein.  With  this  con- 
tention we  are  constrained  to  concur.  Appellant's  learned 
counsel  admit  that  the  bill  of  exceptions  professes  to  em- 
brace only  the  evidence  given  on  the  trial  concerning  the 
care  and  precaution  exercised  hy  appellant  at  and  immedi- 
ately prior  to  the  accident,  and  he  asserts,  to  quote  his  own 
language,  that  "this  is  sufficient,  as  it  is  not  necessary  to 
burden  the  court  with  the  other  e\'idence  not  bearing  upon 
the  question  on  which  appellant  seeks  a  revea^I  of  this 
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cause."  He  also  disclaims  any  attempt  to  appeal  this  cause 
imder  the  provisions  of  §642  Burns  18&4,  §G30  K.  S.  1881 
and  Horner  1897,  which  apply  to  reserved  questions  of  law; 
and  it  is  evident  that  there  waa  no  effort  to  mold  the  record 
in  the  lower  court  ?o  as  to  conform  to  the  requirements  of 
that  section,  \either  is  the  method  adopted  by  appellant 
in  preparing  the  record  for  this  appeal  authorized  by  the 
proviso  to  §C62  Burns  1894,  §650  K.  S.  1881  and  Horner 
1897.  Vide  Elliott's  App.  Proc.  §193,  and  rule  thirty  of 
this  court 

Moreover  it  has  been  held  that  the  provisions  of  the  pro- 
viso to  that  section  apply  more  especially  to  instnictions  re- 
fused than  to  those  given.  Rozell  v.  City  of  Anderson,  91 
Ind.  591. 

It  is  evident  that  there  has  been  no  attempt  upon  the 
part  of  appellant  to  prosecute  his  appeal  under  any  special 
proTtsioDS  of  the  code,  and  it  must  be  considered  as  taken  in 
the  ordinary  mo<le  and,  as  the  question  involved  depends 
upon  the  evidence,  all  of  it  given  upon  the  trial,  which  at 
least  had  a  bearing  in  support  of  the  essential  issues  ten- 
dered by  the  complaint,  must  be  brought  into  the  record, 
as  it  is  manifest,  we  think,  under  the  circumstances,  that  a' 
part  of  the  evidence  will  not  be  sufficient  to  expose  the 
alleged  error  committed  by  the  trial  court  in  directing  a 
verdict. 

The  alleged  negligence  of  appellee,  to  which  appellant 
in  his  complaint,  attributes  his  injury,  was  as  essential  to  a 
recovery  of  a  judgment  upon  his  part  as  was  his  freedom 
from  contributory  negligence;  and,  if  the  evidence  most 
favorable  to  him  upon  the  former  branch  of  the  case  was 
not  sufficient  at  law  to  entitle  him  to  a  recovery,  an  in- 
struction directing  a  verdict  for  tlie  appellee  would  have 
been  right,  regardless  of  the  further  fact  that  appellant  may 
not  have  been  guilty  of  oontributory  negligence.  The  fact 
that  the  trial  court  apparently  bnced  its  instniction  on  the 
ground  that  the  evidence  was  not  sufficient  to  prove  that  &p- 
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pellant,  at  the  time  of  the  accident,  had  exercised  the  care 
and  precaution  which  the  law  exacts,  is  not  available;  for 
if,  upon  any  view  of  all  the  evidence,  we  could  Buatain  the 
action  of  the  court,  we  would  be  compelled  to  do  so  and 
affirm  the  judgment. 

The  proposition  involved  is  not  alone  as  to  whether  the 
court  erred  in  directing  a  verdict  upon  the  question  of  ap- 
pellee's contributory  negligence,  but  the  real  question  for 
our  consideration  ia:  Can  the  action  of  the  court  be  justi- 
fied upon  any  legitimate  view  of  the  evidence!  In  the  ab- 
sence from  the  record  of  the  evidence  pertaining  to  ap- 
pellee's negligence,  we  are  certainly  not  in  a  position  to  de- 
cide this  question.  To  expose  fully  ii[  this  appeal  such 
error  upon  the  ruling  of  the  court  as  would  warrant  a  re- 
versal of  the  judgment,  it  is  manifest  that  all  of  the  evi- 
dence should  have  been  brought  into  the  record.  For  the 
rule  is  well  settled  that,  if  the  trial  court  has  reached  the 
right  conclusion  upon  the  particular  ruling  complained  of, 
the  judgment  on  appeal  will  not  be  disturbed  although  the 
grounds  upon  which  the  court  based  its  decision  wer«  no* 
the  correct  ones.     Blanchard  v.  Wilbur,  ante,  387. 

Appellee,  in'  its  motion,  requested  that  the  court  dii"^  * 
verdict  upon  the  evidence  in  general,  for  the  -reason  that, 
under  the  law,  it  did  not  entitle  plaintiff  to  a  recovery.  K 
the  court,  in  pursuance  of  this  request,  had  given  a  direction 
to  the  jury  to  find  for  the  defendant,  stating  therein  grener 
ally  that  the  evidence  was  not  sufficient  to  entitle  plniiitiff 
to  a  verdict,  there  could  be  no  question,  in  the  state  oif  w* 
record,  but  what  it  would  be  insufficient  to  properly  present 
the  ruling  of  the  court  for  review.  The  evidence  introduced 
upon  the  issue  of  appellee's  alleged  negligence,  whie''  '^ 
said  to  have  caused  the  injury  in  controversy,  may  or  ma.'' 
not  have  been  sufficient  to  have  been  finally  submitted  t" 
the  jury  for  their  determination  of  that  issue.  In  its  aV 
sence  we  are  virtually  left  to  conjecture  upon  that  prop"^' 
ti<m.     If  the  entire  evidence  upon  both  questions  of  ^^ 
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gence  were  before  tib,  it  might  justify  a  holding  that,  while 
it  did  not  Buatain  the  ruling  of  the  court,  so  far  aa  the  question 
of  appellant's  care  or  precaution  was  concerned,  still  i_t  did 
sustain  it  so  far  as  it  pertained  to  the  issue  of  appellee's  negli- 
gence. Such  a  holding  would  necessarily  operate  to  affirm 
the  judgment. 

"We  have  repeatedly  held  that  all  appeals  to  this  court 
must  be  determined  by  the  record  and  that,  therefore,  such 
record  must  affirmatively  disclose  prejudicial  error  against 
the  complaining  party  in  order  to  authorize  a  reversal.  The 
record  in  this  case,  by  reason  of  the  omitted  evidence,  does 
not  respond  to  this  well  settled  rule.  As  heretofore  said, 
the  omitted  evidence  alone  might  be  considered  by  us  of 
snch  a  character  as  to  sustain  the  decision  of  the  trial  court. 
Where  the  record  is  not  properly  made  up  for  the  reason  it 
ie  shown  not  to  embrace  all  which  is  essential  to  disclose  af- 
firmatively the  error  complained  of,  the  appeal  must  fail.  El- 
liott's App.  Proc.  §186;  Bain  v.  Ooss,  123  Ind.  511. 

As  the  record  in  this  case  is  not  sufficient  to  rebut  the 
presumption  that  if  the  entire  evidence  were  before  us-for 
consideration  the  ruling  of  the  lower  court  might  be  upheld, 
■we  therefore,  under  the  circumstances,  can  not  review  the 
question  involved,  but  must  affirm  the  judgment. 

Judgment  affirmed. 


Luckenbill,  Administrator,  v.  Kreig  et  al. 

[No.  19.183.  Filed  NoTember  28,  1809.] 
Appeal  Aini  Error. — Evidence. — Hovi  Made  Part  of  Record  Under 
Act  of  MJJ.— The  act  of  1873  {Acts  1873,  p.  194)  does  not  create  the 
office  of  official  shorthand  reporter  whose  oath  of  office  covers  his 
reports  of  all  cases  in  the  court  of  his  appointment,  and  a  transcript 
of  evidence  certified  hj  one  staling  himself  "official  shorthand 
reporter"  is  insufficient  under  the  proviaion  of  snid  act,  unless  the 
record  shows  his  anthoritj  to  report  the  evidence  in  the  particular 
case.  pp.  4St,  4SS. 
Samk. — Evidence. — Record. — Certificate. — A  certificate  of  the  judge 
tbftt  the  bill  of  exceptions  contains  all  the  evidence  given  "in  said 
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canse  "  is  insufficient,  where  it  is  not  shown  in  what  cause,  in  vhlt 
oontt  or  at  what  term  the  evidencse  waa  given,    pp.  48i,  48S. 

From  the  Miami  Circuit  Court.     Affirmed. 
John  Mitchell,  Noti  N.  Antrim  and  WiRiam  B.  Mc- 
CUnhc,  for  appellant. 

Walter  C.  Bailey  and  Charles  A.  Cole,  for  appellees. 

Bakeb,  -T. — ^Petition  by  appellant  to  sell  lands  of  his  de- 
cedent's estate.  Appellee  Elizabeth  Zimmerman  filed  a 
croes-complaint  in  which  she  asserted  title  in  herself  to  a 
portion  of  the  lands  described  in  the  petition.  Trial,  ai^i 
judgment  in  her  favor.  The  onlj  error  presented  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  The  only 
grounds  relied  on  and  diacussed  are  that  the  verdict  is  con- 
trary to  law,  contrary  to  the  evidence,  and  not  supported  by 
sufficient  evidence. 

Appellee  meets  appellant's  ailment  by  insisting  that  the 
evidence  is  not  before  this  court.  The  original  pleadings 
and  bills  of  exceptions  belong  to  the  records  of  the  trial 
court.  On  appeal  to  this  court,  the  general  statute  relating 
to  appeals  provides  that  the  appellant  shall  cause  to  be  jnadc 
and  filed  here  "a  transcript  of  the  record"  of  the  trial  court- 
"Without  special  authority  conferred  by  some  other  sttftirte, 
an  original  bill  of  exceptions  containing  the  evidence  '""? 
not  be  inserted  bodily  into  the  transcript  any  more  than 
might  the  originals  of  the  pleadings  and  other  parts  cf  the 
record.  Ooodtvine  v.  Crane,  41  Ind.  335;  Reid  v.  flovt- 
Itm,  49  Ind.  181;  Leach  v.  Mattix,  149  Ind.  146.  The  trial 
was  had  in  -Tune,  1898.  On  July  12,  1898,  the  clerk  o:f  t*"* 
trial  court  certified  to  the  transcript.  On  July  26,  1 8^^' 
the  transcript  was  filed  here.  The  certificate  shows  that  the 
original  of  the  alleged  bill  of  exceptions  containing  the  ^"' 
dence  was  inserted  into  the  transcript.  The  act  of  Uai*" 
10,  18T5  (Acts  1875,  p.  137),  and  the  amendments  oi 
March  5,  1877  (Acts  1877,  p.  127),  and  of  April  14,  l^Sl 
(Acta  1881,  p.  599),  and  of  March  11,  1895  (Acts  18»S,  P- 
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228),  being  §§1405-1410  R.  S.  1881  and  Homer  1897, 
§§1470-1476  Burns  1894,  providing  for  the  appointment  of 
official  shorthand  reporters  by  trial  courts  and  the  use  of 
their  longhand  transcripts  when  embodied  in  bills  of  ex- 
ceptions, having  been  declared  invalid  in  Beatty  v.  Miller, 
146  Ind.  231,  the  act  of  March  7,  1873  (Acts  1873,  p. 
194),  and  the  act  of  March  8,  1897  (Acts  1897,  p.  244), 
were  the  only  statutes  authorizing  the  incorporation  of  the 
original  bill  into  the  transcript  that  were  in  force  at  the  time 
of  the  trial,  of  the  preparation  of  the  all^;ed  bill,  and  of  , 
the  filing  of  the  transcript  in  this  cause.  The  act  of  1873 
does  not  create  the  office  of  official  ^orthand  reporter 
to  be  filled  by  the  court's  appointee,  whose  oath  of  office 
covers  his  reports  of  all  cases  in  the  court  of  his  appointment 
and  whose  longhand  copy  of  his  shorthand  reports  may  be 
embodied  into  bills  of  exceptions  that  may  be  used  on  appeal 
by  being  inserted  into  the  transcript;  but  it  only  provides 
for  a  shorthand  reporter  who  shall  be  selected  and  em- 
ployed by  the  parties,  or  one  of  them,  to  a  particular  case, 
and  who,  on  motion  of  his  employer,  shall  be  sworn  to  act  in 
that  particular  case.  The  appointment  is  manifestly  good 
only  for  the  one  case;  and  the  necessary  facts  must  appear  in 
the  record  of  the  case  either  in  an  order-book  entry  or  in  the 
bills  of  exceptions.  In  this  case,  there  was  nothing  of  the 
kind.  At  the  end  of  a  longhand  copy  of  certain  evidence 
that  is  inserted  into  the  transcript,  appears  a  certificate  of  one 
styling  himself  as  "official  shorthand  reporter"  that  he  i.i 
the  oflieial  shorthand  reporter  of  the  court,  duly  appointed 
and  sworn  to  report  in  shorthand  the  evidence  in  cases  tried 
therein,  and  that  as  such  he  took  down  in  shorthand  the 
evidence  above  transcribed.  This  was  plainly  intended  as 
a  compliance  with  the  invalid  act  of  1875.  But  the  record 
fails  to  disclose  any  attempt  to  authorize  the  reporter  to  re- 
port the  evidence  in  this  case,  under  the  act  of  1873.  Other 
objections,  which  render  the  alleged  bill  inadequate  under 
Vol.   153—31 
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the  act  of  1897,  apply  witli  equal  force  to  the  alleged  bill  if 
considered  as  an  attempted  conformance  to  the  valid  act  of 
1873  or  the  invalid  act  of  1875.  Under  the  act  of  1897. 
it  ia  immaterial  l>_v  whom  the  evidence  ia  written  out;  but 
the  transcription  must  be  embodied  in  a  proper  bill  of  ex- 
ceptions, duly  certified  to  by  the  judge;  and,  when  so  era- 
bodied,  the  original  may  be  used  in  making  up  the  transcript 
on  appeal.  Weakley  v.  Wolf,  148  Ind.  208.  In  thia  case, 
the  first  lice  of  the  alleged  bill  reads:  "It  is  admitted  that 
this  is  Deed  Kecord  X."  Following  this,  appear  copies  «f 
various  instruments  and  testimony  of  many  witnesses.  At 
the  end  of  the  longhand  copy  of  this  evidence,  the  judge 
certified  that  the  above  and  foregoing  longhand  transcript 
of  the  evidence  contains  all  the  evidence  given  "in  said 
cause",  with  the  objections,  rulings,  and  exceptions,  and 
that  the  same  is  ordered  to  be  certified  to  without  copying 
as  a  part  of  the  records  "of  this  cause".  But  there  is  noth- 
ing in  the  alleged  bill  to  show  what  cause.  There  is  no 
memorial  in  the  alleged  bill,  signed  by  the  judge,  that  at 
the  trial  of  the  cause  of  LuekenbiU,  Adm.,  v.  Kreig  and 
others,  on  June  1,  1898,  in  the  Miami  Circuit  Court,  this 
evidence  was  adduced.  The  alleged  bill  fails  to  show 
either  by  caption,  by  contents,  or  by  indorsement,  in  what 
cause,  in  what  court,  at  what  term,  at  what  trial,  the  evi- 
dence, of  which  a  copy  is  inserted  into  the  transcript,  was 
given.  Attached  to  the  copy  of  the  evidence,  appears  a 
certificate  of  the  clerk  of  the  Miami  Circuit  Court  that  on 
July  8,  1898,  the  plaintiff  in  this  cause  filed  in  his  office  the 
longhand  transcript  of  the  evidence  as  taken  down  by  the 
official  shorthand  reporter  of  the  court.  But,  (1)  there 
was  no  official  shorthand  reporter  of  the  court;  and  (2)  if 
there  had  been,  his  longhand  copy  of  his  shorthand  report 
could  be  transmitted  to  this  court  only  "when  the  sune  shall 
have  been  incorporated  in  a  bill  of  exceptions";  and  (3)  the 
bill,  within  itself,  nni^t  show  at  what  trial  the  evidence  was 
introduced.     There  has  been  a  total  failure  to  bring  here  a 
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bill   of  ejcceptions  containing  the  evidence.     Wagoner   v. 
Wilson,  108  Ind.  210;  CUy  of  Alexandria  v.  Cutler,  139 
Ind.    568;  Jenkins  v.   Wilson,   140   Ind.    544;  Porter  v. 
Fraleigh,  19  Ind.  App.  562. 
Judgment  affirmed. 


State,  ex  rel.  Snyder,  Prosecutinq  Attobnet,  v. 

The  Portland  Natural  Gas  and  Oil 

Company. 

[Ho.  18,641.  FUed  June  6.  18M.  RelieAring  deuied  Nov.  28,  189».] 
CoBrojunovs.— Monopoliet.— Rtitriction  of  Competition.— Gat  Com- 
panicf. — An  agreemeat  entered  into  by  a  corporation  engaged  in 
fumiahing  natural  gas  to  the  inhabitants  of  a  uity,  Qxing  the  price 
of  gas  to  be  charged  consomers,  and  stipulating  that  neither  com- 
pany would  furnish  gas  to  persona  who  were  coosumers  of  the  other 
compcuij,  is  unlawful,  and  furnishes  a  basis  for  a  monopoly,     pp. 

Qdo  Waehanto. — Corporationn — Reitrielion  of  Competition. — Mo- 
nopoliet. — Judgment. — Where  in  a  guo  i«arranfo  proceeding  against 
a  corporation  engaged  in  furnishing  natural  gas  to  the  inliabitants 
of  a  city  it  is  shown  that  defendant  entered  into  an  agreement  with 
a  like  corporation  fixing  the  price  of  gas  to  be  charged  consumers, 
the  court  may,  in  the  exercise  of  its  discretion,  declare  a  forfeiture 
of  defendant's  corporate  franchise,  or  the  judgment  may  be  a  for- 
feiture or  ouster  only  of  the  right  of  defendant  to  carry  out  or  con- 
tinue the  illegal  acts  established,    p.  i-'il. 

From  the  Randolpli  Circuit  Court.     Reversed, 
Frank  II.  Snyder  and  William  H.  Williamson,  for  ap- 
pellant       ' 

John  W,  Headington,  John  F.  LaFollette  and  J,  J,  M. 
LaFollette,  for  appellee. 

JoBDAiT,  C.  J. — This  is  a  proceeding  in  quo  warranto  by 
the  State  of  Indiana  on  the  relation  of  the  prosecuting  at- 
torney of  the  twenty-sixth  judicial  circuit  to  dissolve  and 
seize  the  corporate  franchisoa  of  appellee.  The  venue  of 
the  cause  was  changed  from  the  Jay  Circuit  Court  to  the 
Randolph  Circuit  Conrt,   in  which  court  a  demurrer  was 
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sustained  to  the  information  for  insufficiency  of  facts,  and 
judgment  was  rendered  in  favor  of  appellee  thereon..  The 
State  appeals  and  assigns  error  on  the  ruling  of  the  court  in 
sustaining  the  ^^nitirrer  to  the  information. 

The  information  alleges  that  the  defendant  is  a  corpora- 
tion duly  organized  in  December  1886,  under  the  laws  of 
the  State  of  Indiana  relating  to  the  incorporation  of  mann- 
factnring  and  mining  companies.  The  object  of  its  organi- 
zation is  to  conduct  the  business  of  mining  oil  and  gas,  and 
to  furnish  the  same  for  fuel  and  illuminating  purposes  and 
for  propelling  machinery,  etc.  Its  place  of  business  or  op- 
eration ifl  stated  to  be  at  the  city  of  Portland,  in  the  State 
of  Indiana.  After  its  incorporation  it  obtained  from  said 
city  permission  to  lay  gas  pipes  along  and  under  the  public 
streets  of  that  city  for  the  purpose  of  supplying  its  inhabit- 
ants mth  gas  for  light  and  fuel,  and  it  engaged  in  furnishing 
gas  to  them  for  such  purposes.  That  the  Citizens  Natural 
Gas  &  Oil  Company  was  also  duly  incorporated  in  February 
1889,  under  the  same  laws  and  for  the  saine^turpose^  as  was 
defendant,  and  it  also  was  granted  the  privilege  by  the  city 
of  Portland  to  lay  its  pipes  in  and  along  the  streets  of  the 
city  for  the  same  purposes  as  was  defendant,  and  it  engaged 
in  supplying  gas  to  the  inhabitants  of  said  city  for  fuel  and 
light 

After  alleging  these  facts,  the  information  charges  that 
the  defendant,  on  the  1st  day  of  September,  1891,  "in  vio- 
lation of  law  and  in  the  abuse  of  its  corporate  powers  and 
-  in  the  exercise  of  privileges  not  conferred  upon  it  by  law" 
entered  into  a  certain  agreement  or  combination  with  said 
Citizens  Gas  &  Oil  ifining  Company  "to  fi.\  the  rate  of  gas 
to  be  charged  by  them  and  each  of  them  to  the  consumers 
in  said  city  of  I'ortland."  It  was  further  agreed  by  and 
between  the  defendant  and  said  other  mentioned  companv 
•that  "neither  of  said  companies  should  or  would  attach  the 
service  pipes  of  any  gas  consumer  in  said  city  to  its  pipe  lines 
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ii,  at  the  time,  such  customer  or  consumer  was  a  patron  of 
the  other  company." 

It  is  further  averred  that  the  defendant  has  observed  and 
complied  with  said  agreement,  and  the  price  of  gas  has  been 
fixed  thereby,  and  it  has  at  all  times  refused  to  sell  or  furnish 
gaa  to  the  inhabitants  of  said  city  at  any  other  price  than 
the  one  fixed  by  said  agreement,  and,  in  pursuance  of  said 
agreement  and  in  order  to  prevent  competition,  it  has  re- 
fused, and  still  refuses,  to  supply  divers  inhabitants  of  the 
said  city  of  Portland  with  gas  who,  as  it  is  alleged,  were  con- 
sumers of  gas  from  the  pipe  line  of  the  said  Citizens  Gas  & 
Oil  Mining  Company.  It  is  further  alleged  that  there  is 
no  other  corporation,  company  or  pcr'on  in  said  city  en- 
gaged in  supplying  gas  for  light  and  fuel  to  its  inhabitants. 

The  information  is  not  a  model  pleading,  and  may  per- 
haps be  said  to  be  open  to  the  objection  that  in  some  re- 
spects it  is  tincertaiu,  and  in  others  states  conclusions  instead 
of  facts.  The  question,  however,  presented  for  our  decision 
is;  Are  the  facts,  as  therein  allegnl,  sufficient  to  entitle  the 
State  to  demand  that  the  ap]K'llee's  corporate  franchisea 
shall  be  declared  forfeited! 

Keduced  to  a  nimple  proposition,  the  gravamen  upon 
which  it  bases  its  demand  for  a  forfeiture  of  the  defend- 
ant's corporate  rights  is  that  it  has,  by  an  agreement,  ille 
gaily  united  with  the  Citizens  Oas,  etc.,  Company,  a  compet- 
ing company,  under  which  agreement  the  price  of  gas  to  be 
charged  consumers  has  been  fixed,  and  has  agreed  with  said 
company  that  neither  would  furnish  gns  to  persons  who 
were  patrons  of  the  other  company.  By  this  agreement,  it 
appears  that  it  was  controlled  and  at  all  times  refused  to  fur- 
nish its  product  to  divers  inhabitants  of  the  city  of  Portland, 
simply  because  they  were  consumers  of  gas  from  the  lines 
of  the  Citizens  Gas  Company. 

The  insistence  of  counsel  for  tlie  State  is  that  the  defend- 
ant, under  the  facts  charged  in  the  information,  is  shown  to 
have  combined  with  the  Citizens  Gas\Company  to  fix  and 
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maintain  the  price  of  gae,  and  that  these  compaaiee  agreed 
with  each  other  not  to  furnish  gas  to  consumers  who  were 
patrons  of  the  other  company,  in  order  to  prevent  le^timate 
coonpetition;  that,  in  carrying  out  the  compact  or  agreement, 
the  defendant  exercised  powers  not  conferred  by  law,  uid 
committed  an  act  violative  of  law,  and  is  shown  to  have 
abused  the  rights  conferred  upOTi  it  by  the  State;  and  hence 
it  ought  to  be  ousted  from  longer  or  further  exercismg  ita 
corporate  rights. 

The  code  provides  that  an  information  may  be  filed 
against  a  corporation  when  it  docs,  or  omits,  acts  which 
amount  to  a  surrender  or  forfeiture  of  its  rights  and  privi- 
leges as  a  corporation,  or  ^hen  it  exercises  powers  not  con- 
ferred by  law.  §1145  Bums  1894,  §1131  R.  S.  1881  and 
Homer  1897,  4th  subdivision.  The  statute  exacts  that  the 
information  "shall  consist  of  a  plain  statement  of  the  facts 
which  constitute  the  grounds  of  the  proceeding  addressed 
to  the  court."  §1147  Bums  1894,  §1138  E.  S.  1881  and 
Homer  1897, 

The  authorities  assert,  aa  a  general  rule,  that  courts  will 
proceed  with  extreme  caution  in  the  forfeiture  of  corporate 
franchises,  and  a  corporation  will  not  be  deprived  thereof 
unless  under  express  limitation,  or  for  a  plain  abuse  of  it? 
powers,  whereby  it  fails  to  fulfil  the  design  and  purpose  of 
its  organization.  "When  the  State  seeks  to  destroy  the  life 
of  an  incorporated  body,  it  is  required  to  show  some  grave 
misconduct,  some  act  at  least  by  which  it  has  offended  the 
law  of  its  creation,  or  something  material  which  tend.s  to  pro- 
duce injury  to  the  public,  and  not  merely  that  which  affects 
only  private  interests  for  which  other  adequate  remedies  are 
provided.  High's  Extra.  Leg.  Rem.  §§849,  6.=i4;  People  v. 
Norih  River,  etc.,  Co.,  121  N.  Y.  582;  State  Bank  v.  SlaUi, 
1  Blackf.  2fi7.  Where,  however,  the  facts  disclose  that  a 
corporation  has  failed  in  the  discharge  of  its  corporatp  duties 
by  uniting  with  others  in  oarrving  out  an  agreement,  the  per 
formance  of  which  is  detrimental  or  injurious  to  the  public, 


r 


MAY    TERM,  1899— Vol.  153. 


state,  cj  Tvl.,  V.  Portland  Nat.  Gaa  Co. 

it  thereby  may  be  said  to  oflfend  against  the  law  of  its  crea- 
tion, and  consequently  forfeits  its  right  longer  to  exercise 
its  franchisee  and  is  subject  to  a  judgment  of  ouster.  Peo- 
ple X.  North  River,  etc.,  Co.,  54  Hun  334,  and  121  N.  Y. 
582;  Slate  v.  Oberliti  Building,  etc.,  Assn.,  35  Ohio  St. 
258;  State  v.  Cincinnati,  etc.,  R.  Co.,  47  Ohio  St.  130; 
State  v.  Standard  Oil  Co.,  49  Ohio  St.  137;  High's  Extra. 
Leg.  liem.  §666. 

Courts  have  enlarged  the  rule  so  that  an  information  in 
the  nature  of  a  quo  uarranto  is  now  regarded  not  cmly  as 
appropriate  means  of  testing  the  right  to  e.\ercise  corporate 
franchises,  but  such  proceedings  are  also  a  proper  remedy 
for  the  abuse  by  a  corporation  of  the  powers  with  which  it 
has  I'oen  invested.  Beach  on  Pr.  Corp.  §53.  Of  course,  as 
asserted  by  the  authorities  previously  cited,  proceedings  in 
quo  warranto  will  not  be  countenanced  or  receive  the  sanc- 
tion of  a  court,  as  a  general  rule,  where  the  act  complained 
of  is  of  a  trivial  character  or  where  the  abuse  chained  may 
be  said  to  be  a  doubtful  one,  or-  there  exists  any  other  ade- 
quate or  ample  remedy  therefor.     Beach  on  Pr.  Corp.  §436. 

Corporations  are  recc^ized  as  creatures  of  the  law  and 
th^y  certainly  owe  obedience  thereto,  and  when  they  fail 
to  perform  duties  which  they  were  created  to  discharge,  and 
in  which  the  public  have  an  intereBt,  or  where  they  do  un- 
authorized or  forbidden  acta,  the  State  unquestionably  has 
the  right,  and  it  is  its  duty,  to  object,  and  it  may  interpose  by 
information,  and  wrest  from  the  offending  corporation  its 
franchiws.  Beach,  supra,  §§840  and  841;  Cook  on  Stock 
and  Corp.  Law,  §635;  People  v.  Dashaway  Assn.,  84  Cal. 
114. 

Appellee  is  in  its  nature  a  public  corporation,  which  fact 
has  been  recognized  by  owe  legislature  in  conferring  upon 
companies  engaged  in  a  business  of  like  character  the  right 
of  eminent  domain.  Acts  1889,  p.  22,  §3103  Bums  1894. 
Being  the  creature  of  the  law,  the  franchises  granted  to  it 
by  the  State,  in  theory  at  least,  were  granted  as  a  public 
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l3eiiefit,  and  in  acceptii^  its  rights,  under  the  lavs  of  the 
State,  it  impliedly  agreed  to  carry  out  the  purpose  or  object 
of  its  creation,  and  assumed  obligations  to  the  public;  and 
aiich  obligations  it  is  required  to  discharge.  Beach  on  Mo- 
nopolies and  Industrial  Trusts,  §221;  Thomas  v.  Railroad 
Co.,  101  U.  S.  71. 

It  certainly  can  be  said,  and  the  proposition  is  sustained 
by  ample  authority,  that,  in  furtherance  of  the  purposes  for 
which  it  was  created,  it  owed  a  duty  to  the  public.  Its  duty 
towards  the  citizens  of  the  city  of  Portland  and  their  duty 
towards  it  may  be  said  to  be  somewhat  reciprocal,  and  any 
dealings,  rules  or  regulations  between  it  and  them,  which  do 
not  secure  the  just  rights  of  both  parties,  can  not  receive  the 
approbation  of  a  court.  The  law,  among  other  things,  ex- 
acted of  appellee  the  duty  to  offer  and  supply  gas  impartially 
so  far  as  it  had  the  ability  or  capacity  to  do  so,  to  all  persons 
desiring  its  use  within  the  territory  to  which  its  business  was 
confined,  provided  always  such  persona  made  the  necessary 
arrangements  to  receive  it  and  complied  with  the  company's 
rea^nahle  regulations  and  conditions.  Portland  Naiural 
Oas,  etc.,  Co.  v.  State,  135  Ind.  54,  and  authorities  there 
cited;  People  v.  Chicago  Gas  Trust  Co.,  130  III.  268;  Chi- 
cago,  etc.,  Co.  v.  People's,  etc.,  Co.,  121  111.  530;  Wesffield 
Oas,  etc.,  Co.  v.  Mendenhall,  142  Ind.  538;  Central  Union 
Tel  Co.  V.  Bradbury,  106  Ind.  1;  Central  Union  Tel  Co. 
V.  FaUey,  118  Ind.  194;  Central  Union  Tel.  Co  v.  Swore- 
land,  14  Ind.  App.  341;  8  Am.  &  Eng.  Ency.  of  Law,  614. 

It  is  an  old  and  familiar  maxim  that  "Ccmipetition  is  the 
life  of  trade,"  and  whatever  act  destroys  competition,  or 
even  relaxes  it,  upon  the  part  of  those  who  sustain  relations 
to  the  public,  is  regarded  by  the  law  as  injurious  to  public 
interests  and  is  therefore  deemed  to  be  unlawful,  on  the 
grounds  of  public  policy.  Greenhood  on  Public  Policy,  pp. 
654,  6&5;  Chicago,  etc.,  Co.  v.  People's,  etc.,  Co.,  supra; 
GH^  T.  Consolidated,  etc.,  Co.,  130  U.  S.  396;  Hooker  v.    , 
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Vatidewater,  4  Denio,  349;  Consumers  OH  Co.  v.  Nunne- 
maker,  142  Ind.  5«0;  Beach  on  Pr.  Corp.  §§54,  55. 

The  authorities  affimi,  as  a  gMieral  rule,  that,  if  the  act 
complained  of,  by  its  results,  will  restrict  or  stifle  competi- 
tion, the  law  will  regard  mieh  act  as  incompatible  with  pub- 
lic policy,  without  any  proof  of  evil  intent  on  the  part  of 
thp  actor  or  actual  injiirj-  to  the  public.  The  inquiry  is  not 
as  to  the  degree  of  injury  inflicted  upon  the  public;  it  ia 
sufficient  to  know  that  the  inevitable  tendency  of  the  act  is 
injurious  to  the  public.  Central  Ohio,  etc.,  Co',  v.  Outh- 
rie,  36  Ohio  St.  666;  Swan  v.  Ckorpenning,  20  Cal.  183; 
State  V.  Standard  Oil  Co.,  49  Ohio  St  137;  Gibbs  v. 
Smith,  115  Mass.  592;  Richardson  v.  Buhl,  77  Mich.  632; 
Pacific  Factor  Co.  r.  Adler,  90  Cal.  110;  Beach  on  Monop. 
and  Ind.  Trusts,  §82. 

Reci^nizing  and  adopting  the  principles  to  which  we  have 
referred  as  sound  law,  we  next  proceed  to  apply  them  as  a 
test  to  the  facts  involved  in  this  case.  It  will  not  be  un- 
reasonable to  presume  that  one  of  the  objects  upon  tho 
part  of  the  city  of  Portland  in  granting  permission  to  the 
Citizens  Gas  Company  to  lay  its  pipes  .and  mains  along  and 
under  the  streets  of  that  city,  after  it  had  awarded  the  same 
rig^hte  to  appellee,  was  that  there  might  be  a  reasonable  and 
fair  competition  between  tlicse  two  companies.  By  the 
agreement  in  question,  when  carried  into  effect,  thp  patrona 
of  one  company  were  excluded  from  being  supplied  with 
gas  from  the  other  company.  Each  company  was,  by  the 
terTns  of  the  agreement,  bound  to  abide  by  and  maintain  the 
prices  fixed,  and  each  was  prohibited  from  furnishing  gas 
to  the  customers  of  the  other. 

That  the  people  of  that  city  who  desired  to  become  con- 
flomerB  of  gas  were,  by  the  agrefment  in  question,  deprived 
Off  the  benefits  that  might  resi^lt  to  them  from  competition 
between  the  two  companies  certainly  can  not  be  siiceesafully 
denied.  The  exclusion  of  competition,  under  the  agree- 
ment, redounded  solely  to  the  benefit  of  appellee  and  the 
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other  company,  and  the  enforcement  of  the  compact  be- 
tween them  could  be .  nothing  less  than  detrimeotal  to  the 
public  By  uniting  in  thi«. agreement  appellee  disabled,  or 
at  least  professed  to  have  dital)led,  itself  from  the  perfonn- 
ance  of  its  implied  duties  to  furnish  gas  impartially  to  all, 
and  thereby  made  public  accommodations  subservient  to  its 
own  private  interests. 

The  agreement  in  controversy,  as  it  is  disclosed  by  the 
facts  averred  in  the  information,  evidently  could  serve,  to 
far  ae  the  public  was  concerned,  no  other  purpose  than  a 
restriction  upon  competition,  and  created  at  least  a  basis  for  a 
mcoiopoly.  The  law,  as  we  h^ve  seen,  is  inimical  to  mo- 
nopolies, and  recognizes  the  right  of  the  public  to  have  the 
benefit  of  a  fair  and  healthy  competition,  and  requires  that 
equal  facilities  and  reasonable  rates,  in  carr^dng  out  the  pui^ 
poses  of  such  business  as  that  in  which  appellee  is  engaged, 
so  far  as  practicable,  be  secured  to  alL 

In  Contuviers  Oil  Co.  v.  Nunnemaker,  142  Ind.  560,  we 
said:  "The  law  has  always  been  hostile  to  the  creation  of 
.monopolies  when  they  tend  to  impkir  the  interest  of  the  pub- 
lic. It  is  elementary  that  whatever  is  injurious  to  or  against 
the  public  good  is  void  on  the  ground  of  public  policy.  This 
policy  unquestionably  favors  competition  in  trade  to  the  end 
that  its  commodities  may  be  afforded  to  the  consumer  as 
cheaply  as  possible,  and  is  opposed  to  monopolies  which  tend 
to  advance  prices  to  the  injury  of  the  public  in  general." 

In  the  appeal  of  Thomas  v.  Railroad  Co.,  101  U.  S.  71, 
Miller,  .T.,  speaking  as  the  organ  of  the  court,  said: 
"Where  a  corporation,  like  a  railroad  company,  has  granted 
to  it  by  charter  a  franchise  intended  in  lai^  measure  to  be 
exercised  for  the  i)ublic  good,  the  due  performance  of  those 
functions  being  the  consideration  of  the  public  grant,  any 
contract  which  disables  the  corporation  from  performing 
those  functions  which  undertakes,  without  the  consent  of  the 
state,  to  transfer  to  others  the  ri^ts  and  powers  conferred 
by  the  charter,  and  to  relieve  the  grantees  of  the  burden 
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which  it  imposeB,  iz  a  vioktiou  of  the  contract  with  the 
state,  and  is  void  as  against  public  policy." 

\Vliile  appellee,  by  the  agreement  in  controversy,  can  not 
be  said  to  have  fnlly  renounced  autonomy,  stiH  it  did  go  to 
die  extent,  at  least,  that  it  thereby  disabled  itBelf  from  eup- 
plying  persons  with  gas  who  were  patrons  of  the  other 
company.  That,  by  entering  into  this  agreement  and  carry- 
ing it  into  executioo,  appellee  violated  the  principlea  of  pub- 
lic policy,  and  clearly  abused  the  rights  and  powers  con- 
ferred upon  it  by  the  State,  and  may  be  said  to  have  of- 
fended against  the  law  of  Its  creation,  there  can  be  no  ques- 
tion. Such  an  illegal  act  or  agreement  upon  the  part  of  a 
eorporation  like  appellee  can  not  be  permitted  to  override 
the  law,  and  it  was  the  manifest  duty  of  the  State  to  inter- 
poee,  aa  it  has  done,  and  call  it  to  account;  and,  if  the  charge 
made  is  established,  a  deserving  penalty  ought  to  be  inflicted. 
In  addition  to  the  prayer  for  the  forfeiture  of  appellee's 
rights  as  a  corporation,  the  inforniation  asks  that  such  other 
rehef  be  granted  aa  ia  just  and  proper.  The  rule  is  well 
settled  that  a  court  in  cases  in  quo  warranto  proceedings 
like  this,  if  the  facts  justify,  may,  in  the  exercise  of  its  dis- 
cretion, render  a  judgment  against  defendant  declaring  a 
forfeiture  of  its  corporate  franchises,  or  the  judgment  may 
be  ft  forfeiture  or  ouster  only  of  the  ri^t  of  the  defendant 
to  carry  out  or  continue  the  illegal  act  or  acts  charged  and 
established.  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137; 
Cook  on  Stock  and  Corp.  Law,  §635. 

From  what  we  have  said  it  follows  that  the  oonrt  erred  in 
stistaining  appellee's  demurrer,  to  the  informaticm,  and  the 
judgment  is  therefore  reversed  and  the  cause  remanded  with 
instructions  to  the  trial  court  for  further  proceedings  con- 
siatant  with  this  opinion. 
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York  et  al.  v.  Bracken. 

(No.  16,671.    Filed  November  24,  1890.] 
Apfial  A.m>  E&&a&.— Alignment  of  Error.— Judgment  by  DefavU  — 
Aa  assififiunent  of  error  bj  defendante  agftinat  whom  judgment  «u 
j      tendered  bj  default,  tbat  the  complaint  does  uot  state  facts  anffl- 
^      dent  to  constitute  a  cause  of  action,  presents  no  question  as  «■ 
the  judgment,  but  only  challenges  the  sufficiency  of  the  complaini 
pp.  iSS-i95, 
Pleadinq.— Theory.— Demurrer.— The  rule  that  a  complaint  must 
proceed  upon  some  definite  theory,  and  must  be  good  upon  liie 
theory  upon  nhich  it  proceeds,  does  not  require  that  the  pliuatin 
must  be  entitled  to  all  the  relief  asked  for  in  the  complaint.   If 
plaintiff  is  entitled  to  any  of  the  relief  a^ked  for  upon  the  tbeair 
of  his  case,  the  complaint  is  sufficient  to  withstand  a  demurrer,  or 
an  assignment  of  error  on  appeal  that  the  same  does  not  stabe  tacts 
sufficient  to  constitute  a  cause  of  action,    p.  4SS. 
MoKTOAHKa — Foreclosvre. — Party. —  Pleading.^ An  aTeimeot  in* 
complaint  in  an  action  to  foreclose  a  mortgage,  that  certain  defend- 
ants who  had  contracted  to  pay  the  mortgage  debt  were  claimios  *" 
interest  in  the  real  estate,  that  they  bad  no  interest  in  ot  1)^ 
thereon,  and  that  they  be  required  to  set  up  such  interest  or  liso-  '^ 
any  they  had,  entitled  plaintiff  to  a  foreclosure  of  the  mo'lC^K' 
against  them,  although  he  was  not  entitled  to  a  penonal  jvdgli^^ 
against  them.    pp.  4S6,  4S6. 

From  the  Clinton  Circnit  Court,     Affirmed. 

William  W.  Spencer  and  Edwin  P.  Ferris,  for  appell*"**- 

John  C.  Morrison  and  Martin  A.  Morrison,  for  appellee. 

MoRKS,  J. — Suit  by  appellee  against  appellants  to  ^"''^ 
close  a  mortgage  on  real  estate  and  to.  recover  jiidgmei'' "" 
certain  notes  secured  thereby.  Personal  judgment  »*"  ' 
decree  of  foreclosure  were  taken  by  default  against  »^  "' 
the  appellants,  except  Wills  and  Wills,  and  judgment  ^^ 
rendered  against  them  on  demurrer  to  the  complaint. 

Appellants  each  assign  as  error  that  the  complaint  ^'** 
not  state  facts  sufficient  to  constitute  a  cnnse  of  action. 

It  is  alleged  in  the  complaint,  among  other  things,  tl*''* 
mortgage  was  executed  by  one  Morrison  and  wife  to  apj**"'* 
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oo  the  real  estate  described  to  secure  eleven  pTomi88or7 
notes  executed  by  said  Morrison  to  appellee,  and  said  mort- 
gage and  six  of  said  notes  are  properiy  made  part  of  the 
complaint.  Said  Morrison  and  wife  sold  and  conveyed  said 
real  estate  by  a  good  and  sufficient  deed  to  appellants  Wills 
and  Wills,  who^  as  a  part  of  the  consideration  for  said  real 
estate,  assumed  and  agreed  to  pay  all  of  said  notes,  which 
contract  of  assumption  was  contained  in  the  deed  as  follows: 
"And  the  grantees,  as  a  part  of  the  consideration  for  this 
deed  assume  and  agree  to  pay  a  certain  mortgage  for  $460, 
and  interest  thereon  from  April  21,  189S,  given  by  the 
grantor  to  Patty  H,  Bracken,  etc."  "That  tiiereafter  ap- 
pellants John  M.  Hatton  and  Carrie  B.  Hatton,  and  Jolm 
A.  Torn  and  Gertrude  Tom  entered  into  a  contract  with 
said  appellants  Wills  and  Wills  by  which  they,  for  a  valaa- 
ble  coDEdderation,  then  and  there  to  them  paid,  assumed, 
and  agreed  to  pay  all  of  said  notes  and  debts  secured  by 
said  mortgage;  that  the  appellants  John  M.  Hatton,  and 
Carrie  B.  Hatton,  and  John  A.  Tom  and  Gertrude 
Tom,  claim  to  have  some  interest  in  or  lien  upon  said 
Jands  adverse  to  the  lien  of  appellee  thereon,  but  appellee 
avers  that  said  appellants,  nor  either  of  them,  have  any  in- 
terest in  or  lien  upon  said  real  estate  whatever,  but  their 
claime  are  wholly  unfounded  and  without  right,  and  that 
they  be  required  to  set  forth  any  right  to  or  Hen  upon  said 
,  real  estate,  if  any  they  have."  Prayer  for  a  personal  judg- 
ment, and  foreclosure  of  the  mortgage  against  all  of  ap- 
pellants. 

The  only  appellants  asking  a  reversal  are  Hatton  and 
Hatton,  and  Tom  and  Tom,  against  whom  judgment  was 
rendered  by  default.  Said  appellants  seek  to  challenge  fhe 
personal  judgment  recovered  against  them  on  their  contract 
with  Wills  and  Wills  to  pay  the  note  secured  by  said  mort- 
gBge,  on  the  ground  that  their  said  contract  was  to  pay  the 
debt  of  another,  and  appellee  was  not  entitled  to  recover 
thereon  because  the  same  was  not  in  writing  as  required  by 
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the  statute  of  frauds.  When  the  court  below  has  jniisdic- 
tt<Hi  over  the  parties  no  question  not  presented  to  said  court 
ia  available  on  appeal,  except  jurisdiction  over  the  subject 
of  the  action,  and  whether  the  complaint  states  facta  suffi- 
cient to  constitute  a  cause  of  actioo.  §346  Bums  1894,  §343 
Homer  18»Y;  Elliotfs  App.  Proe.  §§470,  472.  The  record 
in  this  case  shows  that  a  summons  was  issued  and  duly  serred 
upon  said  appellants  Hatton  and  Hatton,  and  Ybra  and 
Tom.  The  court  therefore  had  jurisdiction  over  thdr  per 
sone  as  well  as  the  subject  of  the  action.  The  rule  is  veil 
setllcd  in  this  State  that  when  the  court  has  jurisdiction  over 
the  person  of  a  defendant  and  the  subject  of  the  action,  tlie 
validity  of  the  judgment  cannot  be  questioned  for  the  first 
time  on  appeal.  Elliott's  App.  Proc.  §§334,  332,  331,  330, 
784,  and  cases  cited;  Baker  v.  Ludlam,  118  Ind.  87; 
Shoaf  V.  Joray,  86  Ind.  70;  Searle  v.  Whipperman,  79  Ind. 
424;  Tachau  v.  Fiedeldey,  81  Ind.  54;  Hardy  v.  MiUer,  89 
Ind.  440.  Even  if  a  judgment  could  be  assailed  for  the  fifst 
time  in  this  court,  an  assignment  of  error,  as  in  this  case,  that 
the  complaint  docs  not  state  facts  sufficient  to  constitnte  n 
cause  of  action,  would  present  no  question  upon  the  judg- 
ment. 

Said  appellants  insist  that,  as  judgment  was  taken  agairat 
them  by  default,  their  assignment  of  error  raises  every  ques- 
tion that  would  have  been  presented  by  a  demurrer  for  want 
of  facts  to  the  complaint  in  the  court  below,  citing  Old  v. 
MoMer,  122  Ind.  694,  597.  See,  also,  Elliott's  App.  Proc. 
§475.  A  demurrer  for  want  of  facts  ia  filed  before  jndg- 
ment,  and  therefore  raises  no  question  as  to  the  judgment, 
its  validity,  or  form,  and  if  the  complaint  entitles  the  plain- 
tiff to  any  part  of  the  relief  prayed  for  against  the  party 
demurrring,  must  be  overruled.  Owen  Township  v.  Bay, 
107  Ind.  351;  Cu^ertson  v.  Munson,  104  Ind.  451;  Howe 
V.  Dibhle,  45  Ind.  120;  Bennett  v.  Preston,  17  Ind.  291. 

The  asflgnment  of  error  in  this  case,  under  the  rule  de- 
clared in  the  case  of  Old  v.  Mokler,  supra,  therefc««  pre- 
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sents  only  the  same  question  that  would  have  heeo  presented 
if  said  appellants  had  iiled  a  deiQurrer  for  want  of  facts  to 
the  complaint  in  the  court  below,  and  had  asngned  the  over- 
ruling of  said  demurrer  as  error  on  this  appeal.  It  ia  clear 
that  such  an  asngiiment  of  error  would  not  assail  the  judg- 
ment. It  is  evident  therefore  that  the  error  assigned  in  this 
case  does  not  assail  the  judgment,  but  challenges  the  suffi- 
ciency of  the  complaint  only. 

It  is  true  that  the  theory  upon  which  the  complaint  was 
drawn  is  that  upon  the  facts  therein  alleged  appellee  was 
entitled  to  a  decree  of  foreclosure  and  a  personal  judgment 
against  all  the  appellants;  but  the  rule  insisted  upon  by  said 
appellants  "that  a  complaint  must  proceed  upon  some  def- 
inite theory  and  must  be  good  upon  the  theory  upon  which 
it  proceeds"  does  not  require  that  the  plaintiff  must  be  en- 
titled to  all  the  relief  asked  for  in  the  complaint  to  render 
it  mfileieDt  If  the  plaintiff  in  an  action  is  entitled  to  any 
of  the  relief  asked  for  upon  the  theory  of  his  case,  then  the 
complaint  ia  sufficient  to  withstand  a  demurrer  or  asmgn- 
ment  of  error  that  the  same  does  not  state  facta  sufficient  to 
oonatitute  a  cause  of  action.  Owen  Tmenship  v.  Hay,  107 
Ind.  351;  CuTbertson  v.  Munson,  104  Ind.  451;  Howe  v. 
Dibble,  45  Ind.  120;  Bennett  v.  Preston,  17  Ind.  291. 

The  allegations  in  regard  to  said  appellants  claiming  an. 
interest  in  or  lien  on  said  real  estate,  and  that  they  had  no 
interest  in  or  lien  thereon,  and  that  they  be  required  to  Bet 
up  any  such  interest  or  lien,.if  any  they  had,  entitled  appel- 
lee to  a  foreclosure  of  said  mortgage  against  them,  upon  the 
theory  of  the  complaint,  even  if  said  appellants'  contract 
with  Willg  and  Wills  to  pay  the  note  secured  by  the  mort- 
gage was  to  pay  the  debt  of  another,  and  appellee  was  not 
entitled  to  personal  judgment  against  them  thereon  for  that 
or  any  other  reason. 

The  appellants  claiming  such  interests  in  or  lien  on  said 
real  estate,  appellee  was  entitled  to  an  adjudication  of  her 
rights  under  said  mortgage  as  against  the  same.     Corbey  v. 
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Rogers,  152  Ind.  169,  170;  Hoes  v.  Boyer,  108  Ind.  49*, 
495;  Craighead  v.  Dalton,  105  Ind.  72,  78,  74;  Wood- 
worth  V.  Zimmerman,  92  Ind.  349, 

It  is  DOt  necesaary  for  us  to  decide,  and  we  do  not  there- 
fore decide,  as  to  the  right  of  appellee  to  recover  a  pereonal 
judgment  against  said  appellantB  on  their  contract  to  pav 
the  notes  secured  by  said  mortgage. 

Finding  no  available  error  in  the  record,  the  judgment  is 


Williams  v.  Citizens  Entebprise  Compant. 

i^  IBB  [No.  18,149.    Filed  November  U.  I8M.1 

158  ex. 

\^~iwi  Appellate  Court. — Jurtsdtetion. — TheAppellftteCoarthuexdiiflTC 

uw  Mu;      jurisdiction  ot  appeals  in  actions  for  monej  judgmentB,  when  tha 

llS  *^\      lunonnt  in  controversy  does  not  exceed  $S,S0O.    p.  ^. 

(jM  m\  CoaPORATioNB.— Stock  SuiscnpKon,— ftaymcnf.— A  subsoriber  to  the 
W       Capital  stock  ot  a  proposed  corporation  can  be  compelled  to  paj  hi* 

fiw    1^       subscription  only  upon  the  completion  of  a  dejure  organization  »' 

fiM    4M       ^^^  contemplated  corporation,    p.  437. 

^   Sauk. — Constitutitmal  iaw.— A  subscriber  to  the  capital  stock  ot  ■ 

proposed  corporation  cau  not,  in  an  action  to  recover  his  nnpsid 
subscription,  raise thequeation  that  no(iejur«orgtini2ationwa8pV' 
fected  because  the  statute  under  whioh  the  corporation  wuorgm' 
ized  ycaa  in  violation  of  §11,  article  14  of  the  CoDstitutioo.  OD 
account  of  the  failure  of  the  legislature  to  secure  the  debta  of  s^ 
companieabf  the  individual  liabilitj  of  the  corporators.  pp.i97ii^^ 
Appeai.  abd  Error.— R'arrer.— Error  is  waived  by  failnie  of  «PP*'' 
lout  to  present  the  question  properly  in  his  brief,    p.  49S. 

From  the  TTenry  Circuit  Court  Transferred  to  the  Ap- 
pellate Court. 

John  P.  Duckwall  and  M.  B.  Forhner,  for  appeUaat 
Ferdinand  Winter,  for  appellee. 

Bakeh,  J. — Action  by  appellee  to  recover  of  appell*''* 
the  amount  of  his  subscription  to  the  capital  stock  of  a  P"*" 
poeed  corporation.  Demnrrer  to  complaint  was  overnde*^ 
Appellee's  demurrers  to  various  affirmative  answers  "^^ 
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sustained.  Trial  on  issues  fonned  hy  complaint  and  answer 
of  gener&l  denial.  Verdict  and  judgment  for  $306.42  in 
favor  of  appellee.  Motion  for  a  new  trial  overruled.  Er- 
rora  assigned  are  the  rulings  on  the  demurrers  and  on  the 
motion  for  a  new  trial. 

This  action  is  for  the  recovery  of  a  money  judgment  only, 
and  the  amount  in  controverrf  does  not  exceed  $3,500.  The 
Appellate  Court,  therefore,  has  exclusive  jurisdiction  of  this 
appeal,  unless  "the  constitutionality  of  a  statute  »  *  • 
is  in  question  and  such  question  is  duly  presented,"  §1336 
Bums  1894,  §6562a  Homer  1897. 

A  subscriber  to  the  capital  stock  of  a  proposed  corporation 
can  be  compelled  to  pay  his  subscription  only  upon  the  com- 
plettcm  oi  A  de  jure  organization  of  the  contemplated  corpo- 
ration. Indianapolis,  etc.,  Co.  v.  Herkimer,  48  Ind. 
142;  Bikhoff  v.  Sewing  Machine  Co.,  68  Ind.  388;  Cappf 
v.  Battings  Prospecting  Co.,  40  Neb.  470,  24  I^  R.  A.  259. 

Appellant  contends  that  no  de  jure  organization  was  pei^ 
fected,  because  the  statute  under  which  the  appellee  at- 
tempted to  organize  is  in  violation  of  article  11,  §14  of  the 
Constitution,  which  reads:  "Dues  from  corporations,  other 
than  banking,  shall  be  secured  by  such  individual  liability 
of  the  corporators,  or  other  means,  as  may  be  prescribed  by 
law."  A  bare  reading  of  the  section  shows  that  it  is  not 
self-operative  and  that  the  subject  of  the  individual  liability 
of  corporators  is  committed  to  the  judgment  of  the  lepsla- 
ture.  Wood  v,  Harrison,  50  Ind.  480.  This  decision  was 
made  at  the  November  term,  1875.  The  subscription  con- 
tract was  entered  into  in  1891,  The  case  of  Wood  v,  Har- 
rison stated  the  law  then  in  force  respecting  the  constitu- 
tional question  sought  to  be  raised.  The  Hubscription  con- 
tract must  be  held  to  have  been  entered  Into  with  reference 
to  the  then  existing  law,  and  a  change  of  judicial  construc- 
tion at  this  time  could  not  affect  the  rights  of  these  parties. 
Stephenson  v.  Boody,  139  Ind.  60.  By  signing  the  con- 
VOL.   153—32 
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tract,  appellant  subeeribed  to  the  declaration  that  the  act 
tor  the  incorporatiou  of  manufacturing  and  mining  com- 
panies 13  not  unconBtitutional  by  reason  of  the  failure  oi  the 
legislature  to  secure  the  debts  of  such  companies  by  the  indi- 
vidual liability  of  the  corporators.  It  is  manifeat,  therefore, 
that  the  constitutionality  of  the  act,  in  the  respects  su^ested, 
is  not  in  question. 

The  nineteenth  paragraph  of  appellant's  answer  avers  that 
the  act  of  Febniary  23,  1889  (Acta  1889,  p.  38),  declaring 
that  it  was  the  intent,  by  using  the  word  "mining"  in  the 
act  for  the  incorporation  of  manufacturing  and  mining  com- 
panies, to  cover  and  include  the  sinking,  drilling,  boring 
and  operating  of  welle  for  petroleum  and  natural  gas,  is  im- 
constitntional  for  the  reason  that  it  is  an  exercise  of  judicial 
power,  and  for  other  alleged  reasons.  In  his  briefs,  appel- 
lant contents  himself  with  stating  his  opinion  that  the  de- 
murrer to  this  paragraph  should  have  been  overruled.  By 
hia  failure  to  present  the  question  properly  in  his  briefs,  ap- 
pellant waived  the  alleged  error.  Gvy  v.  Blue,  146  Ind. 
629;  Hoover  v.  Weenner,  Wl  Ind.  510. 

Tho  cause  is  hereby  transferred  to  the  Appellate  Court. 


Bowman  v.  Bowman. 
[Na  18,458.    Filed  November  28,  18W.1 

VlAhS)itto.~'Complaint.— Immaterial  AiJerment.^Anaioer.—BTtaA 
of  Marriage  Promiie.^An  allegation  in  a  complaint  in  an  action 
for  breach  of  marriage  contract  that  the  parties  dnting  a  previous 
marriage  agreed  to  obtain  a  divorce  and  aftflrwards  remarry,  is  im- 
material,  since  the  agreement  was  void,  and  a  paragraph  of  answer 
traversing  aucb  allegation  only  is  properly  held  insufficient,  p.  SOO. 

Bbxach  of  Habbiaoe  Promibk. — Seduction. — Complaint. — An«i«r.— 
Where  in  a  suit  for  the  breach  of  a  contract  of  marriage  seductioii 
is  alleged  by  way  of  aggravation  of  damages,  a  plea  of  previona 
unchastity  mnat  aver  that  such  fact  was  not  known  to  the  defend- 
ant when  he  promised  to  marry  the  woman,    pp.  £00,  601. 

IKBTKUCTIONB.— Afi«(  be  Cmulmed  Together.— All  of  the  instructicmt 
given  in  a  cause  are  to  be  considered,  not  as  distinct  and  independ- 
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ent  propoeitkins  of  bw,  each  complete  itf  itself,  but  aa  istardepend- 
eat.  ooDneoted,  and  redprooal  memben  of  the  mtire  charge,  p.  sot. 
InsTBCCTiOTis. — Breaeho/MarriagePromUe.—DtfenK.—'Wb.eniatia 
action  for  breach  of  marriage  contract  the  complaint  alleged  that  de- 
fendimt  promised  to  many  plaintiff,  and  the  answer  attem[Aed  to 
excuse  the  breach  of  contract  hf  averring  lewd  conduct  OD  the 
put  of  plaintiff,  it  was  proper  to  iostract  the  jury  that  if  defend- 
ant based  hia  right  to  a  discharge  from  the  contract  on  the  im- 
moral conduct  of  plaintiff,  it  must  appear  that  he  rencucced  his 
promise  as  soon  as  he  reasonably  could  after  such  conduct  was  dis- 
covered by  bim,  and  that  illicit  intercourse  between  the  parties 
after  tbe  promise  was  made  constituted  no  defense  to  the  action. 

pp.  SOS-SOi. 

Breach  or  Uarsuoe  PaouiBt.— Defmae.— Evidence.— Vnion  the 
defense  in  a  suit  for  breach  of  marriage  contract  is  the  lewd  aad 
immoral  conduct  of  the  plaintiff,  the  rules  of  evidence  require  that 
defendant  shall  be  held  to  prove  imder  such  plea  that  the  contract 
was  broken  by  him  on  that  account,  and  not  Upon  some  other 
ground  not  disclosed  by  tbe  pleadings,    p.  SOf. 

Attokmet  and  Cliknt.—  Confidential  Selatiotu. — Ex^ueionof  Attor- 
nej/from  Ateittingin  Proteculioru.  — Breach  of  Marriage  Promite. — 
Defendant  in  a  suit  for  breach  of  marriage  contract  by  a  former 
wife  made  a  motion  supported  by  affidavit  lequeeting  the  court  to 
prohibit  an  attorney  engaged  in  the  prosecution  from  appearing 
against  bim  for  the  reason  that  such  attorney  had  been  employed 
by  defendant  to  conduct  a  divorce  proceeding  which  resulted  in  the 
separatioQ  of  the  parties;  that  such  attorney  appeared  for  plaintiff. 
but  was  in  fact  employed  by  defendant,  and  acting  as  bis  attorney, 
and  that  by  reason  of  such  employment  he  had  knowledge  of  all 
the  facts  upon  which  defendant  relied  for  his  defense  in  the  case  at 
bar.  The  offidarit  was  uncontradicted  by  plaintiff.  Seld,  that  tbe 
oonrt  erred  in  not  excluding  such  attorney  from  participating  in 
tbe  proeecDtion.    pp.  SOi-607. 

From  the  Morgan  Circuit  Court.     Reversed. 

E.  C.  Duncan,  I.  C.  Batman,  Willis  Eickam,  B.  W. 
Miers  and  Edwin  Corr,  for  appellant. 

John  S.  East,  R.  G.  Miller,  J.  E.  Henley,  J.  B.  Wiieon, 
J.  V.  Mitchell  and  D.  E.  Watson,  for  appellee. 

DowLiMG,  J. — The  appellee  sued  the  appellant  for  tiie 
breach  of  a  contract  of  marriage,  and  alleged  by  way  of  ag- 
gravatioii  of  her  damages  that  she  had  been  aeditced  by  him. 
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The  pfirtiea  were  of  mature  years,  and  had  previously  hcen 
married,  had  lived  together  for  ten  years,  and  bad  been  di- 
vorced. A  trial  by  a  jury  resulted  in  a  verdict  and  judg- 
ment for  appellee.     The  defendant  below  appealed. 

The  errors  assigned  and  discussed  are  the  rulings  of  the 
court  on  the  demurrers  to  the  sixth,  tenth,  and  eleventh 
paragraphs  of  the  answer,  and  its  decision  on  the  motion  for 
a  new  trial. 

The  sixth  paragraph  of  the  answer,  to  which  a  demnrrer 
was  sustained,  is  directed  only  to  that  part  of  the  second  para- 
graph of  the  complaint  which  alleges  an  agreement  of  the 
parties  to  procure  a  divorce  and  afterwards  to  remarry.  In 
support  of  this  paragraph,  counsel  for  appellant  say  that 
"such  a  promise  is  against  public  policy,  and  is  void."  It  ia 
true  that  an  agreement  of  this  character  is  void;  but  the  fact 
so  averred  in  the  complaint  is  wholly  immateiial,  and  the 
rule  in  suob  cases  is,  that,  if  an  allegation  in  the  opposto 
pleading  be  altogether  immaterial,  it  cannot  be  traversed; 
otherwise  the  object  of  pleading,  viz.,  the  bringing  the  pai^ 
ties  to  an  issue  upon  a  matter  or  point  decisive  of  the  merits, 
would  be  defeated.  And,  upon  this  ground,  it  is  said,  that 
mere  matter  of  aggravation,  not  going  to  the  cause  of  action, 
or  mere  inducement  or  explanatory  matter  not  in  itself  es- 
sential to,  or  the  substance  of,  the  case,  should  not  be  trav- 
ersed.    1  Chitty  PI.  612;  Stephen  on  PI.  241,  425. 

As  the  sixth  paragraph  of  the  answer  to  the  second  para- 
graph of  the  complaint  traversed  an  immaterial  allegation 
only,  the  court  did  right  in  holding  it  insufficient. 

The  tenth  paragraph  of  the  answer  is  addressed  to  the 
third  paragraph  of  the  complaint,  and  assumes  to  answer  the 
whole  of  that  paragraph.  It  states,  in  substance,  that  the 
appellee,  prior  to  her  alleged  seduction  by  appellant,  was  un- 
chaste, and  had  been  guilty  of  specific  acts  of  lewdness  with 
other  men.  In  framing  this  paragraph,  the  fact  seems  to 
.  have  been  overlooked  that  the  substantive  cause  of  action, 
stated  in  the  third  paragraph  of  the  complaint,  which  it  seels 
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to  avoid,  is  the  bresch  of  a  contract  of  marriage.  The  se- 
dnctJon  of  the  femalf^  is  charged,  but  this  fact  ia  averred  by 
waj  of  aggravation  only.  In  an  action  for  seduction,  the  lin- 
chastity  of  the  woman  at  and  before  the  time  of  the  perpe- 
tration of  the  wrong  by  the  defendant  may,  tmder  sooie  cir- 
cumatances,  conftitiite  a  complete  defense;  but,  in  a  suit  for 
the  breach  of  a  contract  to  marry,  where  the  seduction  is  ' 
alleged  in  a^^avation  of  the  damages,  a  plea  of  previous 
unchastity  must  aver  that  this  fact  was  not  known  to  the 
defendant  when  he  promised  to  marry  the  woman:  A 
promise  of  marriage  to  a  woman  who  has  been  guilty  of  lewd 
behavior,  if  made  ^"ith  a  knowledge  of  her  improper  con- 
duct, ia  binding,  and  the  fact  of  her  previouaevil  life  consti- 
tutes no  defense  to  an  action  founded  upon  a  breach  of  the 
promise.  Irving  v.  Greenwood,  1  Car.  &  P.  350;  Bench  v. 
Merrici;,  1  Car.  &'  K.  463;  Spragu^  v.  Craig,  51  HI.  288; 
Denshw  v.  Van  Horn,  16  Iowa,  476;  Snowman  v.  Ward- 
weU,  32  Me.  275;  Von  Storch  v.  Griffin,  77  Pa.  St.  604; 
Johnson  v.  Smith,  3  Pittsbui^h  (Pa.)  184;  Berry  v.  Bake- 
tnan,  44  Me.  164. 

This  paragraph  of  the  answer  admits,  by  implication,  the 
pitanise  to  marry  the  appellee,  but  attempts  to  avoid  the 
legal  consequences  of  *a  breach  of  that  agreement  by  aver- 
ments that  the  appellee  was  not  a  virtuous  woman;  that  pre- 
vious to  her  marriage  with  appellant  she  had  been  pregnant 
with  a  bastard  child  of  which  one  Bryant  was  the  father; 
that  she  had  had  illicit  carnal  intercourse  with  a  man  whose 
name  was  unknown  to  the  appellant,  which  fact  she  had 
acknowledged  to  the  appellant;  and  that  she  had  been  guilty 
of  fornication  with  one  Wilson.-  If,  with  knowledge  of 
these  things,  the  appellant  saw  fit  to  enter  into  a  contract  to 
marry  the  appellee,  he  had  the  right  to  do  so,  and  he  would 
he  bound  by  his  engagement.  If  he  was  deceived  as  to  her 
former  life  and  conduct,  and  was  ignorant  of  the  fact  that 
ehe  Tvaa  an  unchaste  woman,  this  want  of  knowledge  should 
have  been  averred  in  the  answer.     Under  the  authorities 
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above  cited,  the  failure  to  aver  that  the  unchaste  character 
of  the  appellee  was  unknowD  to  the  appellant  before  enter- 
ing into  the  alleged  engagement,  rendered  that  {heading  in- 
sufficient. 

The  eleventh  paragraph  of  the  answer  ia,  substantidly, 
the  same  as  the  tenth,  and  is  objectionable  on  the  same 
grounds. 

It  is  next  insisted  that  the  third  instruction,  given,  by  the 
court  at  the  request  of  the  appellee,  is  erroneous,  because  it 
limits  the  effect  of  the  evidence  introduced  by  appellant  at- 
tacking the  reputation  of  the  appellee  for  morality  and 
ohastity,  to  the  mitigation  of  damages  only,  thereby  depriv- 
ing appellant  of  the  benefit  of  this  evidence  in  discrediting 
the  appellee  aa  a  witness.  If  this  instruction  stood  alone, 
the  objection  would  be  well  taken.  But  it  appears  that  it 
was  only  one  of  a  series  of  instructions  as  to  the  effect  of  the 
impeaching  evidence,  and  that,  In  the  seventh  and  tenth, 
the  jury  were  plainly  to'd  that  if  they  found  from  the  evi- 
dence that  the  plaintiff  was  a  person  of  bad  moral  character, 
that  fact  should  be  considered  by  them  in  determining  what 
weight,  if  any,  should  be  given  to  her  testimony. 

This  court  has  held  in  many  cases  that  all  the  instructionB 
given  are  to  be  considered,  not  as  distinct  and  independent 
propositions  of  law,  each  complete  in  itself,  but  as  interde- 
pendent, connected,  and  reciprocal  members  of  the  entire 
charge. 

The  eleventh  and  twelfth  instructions,  given  by  the  court 
of  its  own  motion,  are  substantially  repetitiona  of  the  3uth, 
and  are  objected  to  on  the  same  grounds.  Like  the  sixth, 
they  are  to  be  understood  as  qualified  or  extended  by  the 
seventh  and  eighth  instructions  asked  for  by  appellant,  and, 
so  interpreted,  we  think  there  was  no  error  in  giving  them. 

Instructions  numbered  eight  and  eight  and  one-half,  given 
by  the  court  of  its  own  motion,  are  objected  to  as  not  ap- 
plicable to  the  pleadings  and  evidence,  and  for  the  further 
reason  that  they  are  incorrect  statements  of  the  law.    TheK 
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iDstructionB  are  as  follows:  "(8)  If  the  defendant  in  an 
action  for  breach  of  mamage  contract  bases  hie  renaneia- 
tion  of  and  his  right  to  a  discharge  from  hie  contract  upon, 
the  bad  or  immoral  conduct  of  the  plaintiff,  it  muat  appear 
that  hia  refusal  to  consummate  his  promise  was  due  to  such 
bad  or  immoral  conduct,  and  that  he  renounced  his  promise 
OS  soon  as  he  reasonably  could  after  the  conduct  happened, 
or  was  diacovered  by  him.  Dissolute  conduct,  upon  tlie 
part  of  the  woman,  is  no  defense,  if  the  man  waa  B  party  to 
it,  or  connived  at  it. 

"(S^A)  Illicit  iiitercourae  between  parties  to  a  marriage 
contract,  after  the  promise  is  made,  is  no  defense  to  an  action 
for  a  breach,  A  plaintiff's  immorality  or  unchaste  conduct 
with  third  persons,  after  the  promise,  is  no  defense  if  done 
with  defendant's  connivance  or  consent,  or  if  knowing  it,  he 
continued  bis  attentions  and  engagement." 

The  objection  that  these  instnictions  were  not  applicablA 
to  the  pleadings  and  the  evidence  is  not  home  out  by  an  ex- 
amination of  the  record.  Each  pamgraph  of  the  complaint 
alleges  that  appellant  promised  to  marry  the  appellep.  The 
ninth  paragraph  of  the  answer  charges  the  appellee  with 
grossly  immoral  conduct,  both  before  her  marriage  to  ap- 
pellant, and  after  her  divorce  from  him.  But  this  para- 
graph does  not  controvert  the  allegations  of  the  complaint  as 
to  the  promise  to  marry  appellee.  It  attempts  to  excuse 
the  breach  of  that  agreement  by  averring  lewd  conduct  on 
the  part  of  the  appellee.  On  the  trial  there  was  a  great  deal 
of  evidence,  not  only  as  to  the  existence  of  improper  rela- 
tions between  appellant  and  appellee,  but  as  to  accusations  . 
of  immorality  made  by  him  against  her.  Under  these  cii^ 
eumstancesi,  it  was  entirely  proper  to  instruct  the  jury  in 
regard  to  the  right  of  the  appellant  to  renounce  his  engage- 
ment on  account  of  slich  dissolute  conduct,  the  limitations 
Qpon  that  right,  his  duty  to  assert  it,  and  the  time  at  which 
he  should  make  such  atwertion,  and  the  legal  effect  of  con- 
nivance or  consent  on  his  part  to  such  conduct  with  third 
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persons.  On  these  points,  we  are  of  the  opinion  that  the 
jury  were  correctly  advised  by  the  court. 

"Where  the  defense  in  a  suit  for  breach  of  marriage  con- 
tract is  the  lewd  and  immoral  conduct  of  tlie  plaintiff,  the 
ordinary  rule  of  evidence  requires  that  the  defendant  shall 
be  held  to  proof  under  such  a  plea  that  the  contract  vfss 
broken  by  him  on  that  account,  and  not  upon  some  other 
ground  not  disclosed  by  the  pleadings.  In  this,  as  in  all 
other  cases,  the  proof  must  respond  \h  the  allegation.  It 
is  said  in  Burnett  v.  Simpkins,  24  111.  page  2C5:  "And 
when  it  [the  contract  of  marriage]  is  proved  by  the  one  or 
the  other  mode,  the  parties  muat  be  held  liable  for  its  breach 
precisely  aa  in  that  of  any  other  contract,  unless  tho  evidence 
discloses  facts  absolving  the  party  from  its  observance.  If 
the  want  of  virtue  is  relied  on  for  that  purpose,  the  knowl- 
edge of  that  fact  must  have  been  acquired  after  entering 
into  the  engagement,  and  defendant  must  have  terminated 
it  immediately  upon  being  apprised  of  the  fact,  otherwise 
that  will  be  considered  as  forming,  on  the  part  of  ^e  de- 
fendant, no  objection,"  See,  also,  SAeofean  v.  Barry,  27 
Mich.  217. 

It  is  held  in  many  cases  that  immoral  conduct  on  the  part 
of  the  woman  constitutes  no  defense  where  the  defendant 
was  a  party  to  it,  or  connived  at  it,  tm  the  principle  that  no 
one  should  be  permitted  to  take  advantage  of  his  own  wrong 
to  defend  himself  from  responsibility  by  alleging  evils  and 
mischiefs  of  which  he  is  the  author.  Boynton  v.  Kellogg, 
3  Mass.  189;  Butler  v.  Eschleman,  18  HI.  44. 

Objection  is  made  to  certain  other  instructionB  given  by 
the  court,  but  the  views  already  expressed  in  this  opinion 
render  it  unnecessary  that  we  should  consider  tb«n  in  detail. 
They  were  pertinent  to  the  issues,  and  relevant  to  the  evi- 
dence, and  we  think  they  were  in  harmony  with  the  rules 
of  law  governing  cases  of  this  character. 

Before  the  commencement  of  the  trial,  the  appellant 
asked  the  court  to  prohibit  Mr.  John  R.  East  from  a[q>ear- 
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ing  against  him  as  ooe  of  the  coniisel  for  appellee.  His  mo- 
tion was  supported  hy  the  affidavit  of  the  appellant  showing 
the  reasons  therefor.  The  motion  was  overruled,  and  t^ 
rnlin;;  b  one  of  the  grounds  upon  which  the  appellant 
claimed  the  right  to  a  new  trial.  The  affidavit,  so  filed^ 
was  in  these  words: 

"Klla  Bowman  v.  Peter  Bowman.  In  the  Morgan  Cir- 
cnit  Conrt.  April  Terra,  1897.  Peter  Bowman,  the  defend- 
ant in  the  ahove  entitled  cause,  would  show  the  court  that  he 
and  the  plaintiff  were  married,  and  lived  together  as  husband 
anrl  wife  till  sometime  during  the  year  1890.  when  he  was 
compelled  to  Bepamto  from  her;  that  he  employed  John  R. 
East,  an  attorney  of  the  Monroe  Circuit  Court  and  of  this 
court,  to  institute  and  to  conduct  such  proceedings  as  should 
be  necessary  and  proper  to  procure  a  legal  separation  of  him- 
self from  the  plaintiff;  that  subsequently,  negotiations  were 
began,  conducted,  and  carried  on  by  the  said  East,  as  his 
attorney;  that  it  was  agreed  that  said  plaintiff  should  insti- 
tate  iJie  suit  for  divorce  from  this  defendant;  that  he  should 
not  appear,  but  permit  the  judgment  and  decree  to  be  en- 
tered by  defaiilt;  that  in  said  negotiations  all  questions  of  the 
amotint  which  should  be  paid  in  granting  said  decree  was  by 
this  defendant  submitted  to  and  left  in  the  hands  of  said 
attorney  with  whom  he  consulted  and  advised,  for  whose  serv- 
ices and  advice  he  paid.  That,  in  pursuance  of  the  said 
agreement,  the  said  East,  as  his  attorney,  for  the  said  plain- 
tiff, filed  for  her  the  necessary  and  proper  pleadings  and 
papers,  and  conducted  the  said  cause,  and  procured  a  decree 
of  divorce.  That  during  all  of  said  time  the  said  East  was 
•cting  as  the  attorney  of  this  defendant,  and  by  him  was  em- 
ploved,  counseled,  and  paid;  that  everything  which  this 
defendant  did  in  and  about  said  suit  was  by  and  with  the 
«dvice  and  procurement  of  the  said  East,  as  his  said  attorney, 
and  that  in  all  said  matters  he  counseled,  advised,  and  eon- 
flulted  frefly  and  fully,  and  all  the  matters  alleged  in  the 
cmnplaint  herein  in  which  there  is  a  semblance  of  truth  were 
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dose  (HI  the  advice  and  procurement  of  the  said  East,  after 
full  comniltation  with  said  East,  and  in  which  he  laid  before 
the  said  East  all  the  facts  and  information  in  bis  possession, 
or  of  which  he  had  knowledge,  for  the  proper  presentation 
of  his  said  cauee,  all  of  which  appears  by  qaeetions  439,  440, 
441,  442,  452,  457,  459,  460, 464,  465,  466,  467,  468,  +09, 
470  471,  472,  473,  474,  and  answers  thereto,  of  examina- 
tion of  plaintiff  now  on  file.  That  subsequently  a  snit  was 
instituted  against  this  defendant,  in  the  federal  court,  for 
breach  of  promise,  by  one  Carrie  D.  Henry  of  St.  Louis,  in 
the  state  of  Missouri;  that  for  the  purpose  of  making  the 
proper  defense  of  the  said  suit,  and  because  the  said  East 
had  been  employed  in  the  said  divorce  litigation,  he  em- 
ployed the  said  East  as  an  attorney  in  said  cause  to  assist 
in  his  defense.  That  said  East,  by  reason  of  his  employ- 
ment, must  in  the  said  divorce  proceedings  know  of  all  tha 
facts  and  circumstances  connected  therewith,  and  of  the 
relations  existing  between  the  plaintiff  and  this  defendant; 
that  by  the  advice  of  the  said  East,  as  his  attorney,  he  wrote 
the  plaintiff  letters,  and  cultivated  friendly  relations  with 
her,  in  order  to  procure  her  friendship  and  to  keep  her  from 
testifying  agaiuBt  him  on  said  trial,  and,  if  it  could  be  done, 
procure  her  testimony  in  his  favor;  that  what  he  said  to  the 
plaintiff,  and  what  be  did,  and  bow  he  conducted  himself 
towards  said  plaintiff,  and  the  letters  he  wrote,  were  all  com- 
municated to  the  said  East,  as  bis  attorney,  and  all  that  was 
said  or  done  was  on  the  advice  of  the  said  East  as  his  attor- 
ney. That  whatever  facts  which  may  be  all^^ed  in  the 
complaint  in  which  there  is  any  truth,  or  whatever  facta  or 
circumstances,  which  may  be  truthfully  testified  about  in 
this  case,  in  any  way  tending,  directly  ot  indirectly,  actually 
or  remotely,  to  sustain  the  allegations,  were  done  or  said  in 
pursuance  of  the  advice  given  by  the  said  East,  as  his  attor 
ney,  and  all  of  which  were  fully  and  freely  communicated 
to  him  in  like  capacity. '  That  he  fully  paid  said  East  as  his 
said  attorney;  that  he  has  never  in  any  way  released  him 


NOVEMBER  TERM,  1899— Vol.  168.  507 

Bowmaa  «.  Boiraiui. 

from  his  obligation  to  him  as  3ticb  attorney.  That  hy  an 
exajninatioii  of  the  complaint,  and  other  pleadings  and 
papers  in  this  case,  and  hj  actual  observation,  and  conversa- 
tion with  said  EsBt,  he  has  learned,  and  knows  aa  a  fact, 
that  the  said  East,  in  violation  of  his  obligations  u  such 
attorney,  is  appearing  as  an  attorney  for  the  plaintiff  in  this 
case.  In  consideration  of  the  prenuaes,  this  defendant  asks 
the  court  to  refuse  the  said  East  to  appear  as  an  attorney  in 
this  case,  or  in  any  way  to  assist  in  or  about  the  presentation 
of  the  same.  Peter  Bowman. 

Subecnbed  and  sworn  to  before  me  thia  Slst  day  of  May, 
1897.     Wm.  A.  Comer,  Clk." 

No  offer  or  attempt  to  deny  the  matters  set  out  in  the 
affidavit  was  made.  East  was  permitted  to  appear  as  one  of 
the  attorneys  of  the  appellee,  and  took  an  active  part  in  the 
conduct  of  her  cause. 

We  think  the  court  committed  a  grave  error  in  permit- 
ting the  attorney  named  in  the  affidavit  to  appear  in  the  case 
as  one  of  the  counsel  for  the  appellee.  The  affidavit,  which 
was  uncontradicted,  states  that,  in  the  proceedings  which  re- 
sulted in  a  divorce  of  these  parties.  East  was  employed  by 
the  appellant,  and  was  in  fact  acting  as  his  attorney,  and  in 
his  interest,  although  he  appeared  in  that  action  as  the  attor- 
ney for  the  appellee;  that  as  to  all  the  matters  stated  in  the 
complaint  in  the  present  suit  which  have  any  semblance  of 
truth,  East  was  consTilted  by  the  appellant,  and  that  appel- 
lant's eoudnct  toward  the  appellee  -was  regulated  by  the  pro- 
fessional advice  of  East;  that  appellant's  relations  to,  and 
correspondence  with  the  appellee  were  the  result  of,  and 
were  carried  on  in  pursuance  of,  the  advice  of  East,  and 
that  all  of  the  facts  in  regard  to  such  correspondence  and 
behavior  were  communicated  to  the  said  East. 

The  circumstance  diFcloaed  by  the  affidavit  of  the  appel- 
lant made  it  the  imperative  duty  of  the  court  to  exclude  Mr. 
East  from  participntinn  in  the  case  aa  an  attnmey  for  the  ■ 
appellee.     Weeks  on  Attomej-s  at  Law,  §§120,  277;  Wil- 
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son  V.  State,  16  Ind.  392;  United  States  v.  Costen,  38 
Fed.  24. 

The  last  point  made  on  behalf  of  the  appellant  is  that  the 
damages  are  excessive.  It  is  with  great  hesitation  that  this 
court  interferes  with  a  judgment  in  an  action  like  the  pres- 
ent on  this  ground.  The  amount  assessed  by  the  jury  was 
$5,000.  Upon  a  very  careful  review  of  the  facts  of  this 
case,  we  are  constrained  to  believe  that  the  jury  must  have 
been  influenced  by  prejudice  or  passion,  and  that  in  allowing 
so  \ATge  a  sum  injustice  was  done  the  appellant. 

For  the  error  of  the  court  in  overruling  appellant^B  mo- 
tion for  a  new  trial,  the  judgment  is  reversed. 

Jordan,  J.,  was  absent 


lifis  we 
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[No.  18,SS1.  Filed  November  S6,  1899.] 
__  ^^j  FAYiaHT.—AeefptaneeofPromitnoryNote.—Preiimptum.—'nt^f- 
ing  of  a  promissory  note,  not  govemed  bj  the  law  meielunt,  bv  k 
debtor  to  a  creditor,  affords  no  evidenoe  that  it  was  offered  and  ao- 
cepted  as  payment ;  but  where  a  not«  governed  bj  tb«  law  merchant 
is  thus  given,  It  is  prima  facte  evidence  of  pavment,  and  must  be 
accepted  as  conclnsive,  in  the  abstmce  of  any  evidence  that  tnck 
was  not  the  intention  of  the  parties,    p.  SIO. 

Sake. — Atxeptance  of  Promissory  Note. — Presumption. — Bvfdenet.— 
The  presumption  of  payment  which  arises  from  the  giving  of  a  not* 
governed  by  the  Ian'  merchant  may  be  rebutted  by  the  drcniii- 
Btances  attending  the  transaction,    pp.  SlO-Slt. 

Special  FraoDias.— Cannot  be  Aided  by  Condugicmi  of  Law.— A  «pe- 
cial  finding  cannot  be  aided  by  the  conclusions  of  law,  nor  can  the 
Supreme  Court  supply  the  facts  by  intendment,  where  the  finding 
seta  forth  merely  evidenoe.    p.  Sit. 

P^YXEKT.—Aeceptanoe  of  Promisaory  Note  Made  PaytMe  to  Creditor's 
Wife.— Special  Findings.— A.  special  finding  that  a  debtor  gave  to  a 
creditor  notes  payable  to  his  wife  does  not  warrant  the  ooncluaion 
of  law  that  the  notee  were  given  and  accept«d  as  payment,  althon^ 
the  notee  were  payable  in  bank,  as  the  creditor  could  not  pot  them 
forth  as  commercial  paper  unless  his  wife  indorsed  them.    p.  SIS. 

From  the  AVayne  Circuit  Court.     Heve'rsed. 
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M.  E.  Forkner  and  T.  J.  Study,  for  appellant. 
Eugene  Bundy  and  John  M.  Morris,  for  appellees. 

Bakeb,  J. — Complaint  in  two  paragraphs,  (1)  to  fore- 
close a  laborer's  iien,  and  (2)  to  set  aside  conveyances  made 
by  appellee  James  Groeoendyke  to  certain  co-appellees  to 
defraud  appellant.  Answer  of  denial  and  payment  Spe- 
cial findings  of  facts  and  conclusions  of  law.  Exceptions  to 
conclusions  by  appellant.  Motions  for  a  venire  de  novo 
and  for  a  new  trial  overruled. 

As  appellant  recovered  part  of  his  debt  and  established 
his  lien  upon  the  factory  and  land,  the  material  controversy 
involves  only  the  question  of  payment.  Concerning  this, 
the  special  finding  shows  that  appellee  James  Groenendyke 
(hereafter  called  appellee)  owned  and  operated  a  factory 
f«Hn  1889  to  1896;  that  during  that  time  appellant  worked 
continuously  ae  a  laborer  in  appellee's  factory  under  em- 
ployment by  appellee;  that  on  January  1,  1893,  an  account- 
ing showed  that  appellee  owed  appellant  for  labor  $996.22; 
tbtit  on  that  day  appellee  executed  notes  for  that  amount  pay- 
able to  the  order  of  appellant's  wife  at  a  bank  in  this  State 
and  delivered  them  to  appellant;  that  there  was  no  expressed 
intention  or  agreement  between  the  parties  as  to  the  effect 
the  delivery  of  the  notes  should  have;  that  the  notes  were 
never  delivered  by  appellant  to  his  wife,  but  were  retained  by 
appellant  untO  after  appellee  conveyed  his  property  in  1896; 
that  appellee  did  not  know  that  the  notes  were  not  delivered 
by  appellant  to  his  wife  until  after  the  conveyances  were 
made;  that  when  the  conveyances  were  made  appellant  had 
earned  as  wages  since  January  1,  1893,  $1,195.37,  and  ap- 
pellee had  paid  appellant  $1,029.31.  In  his  complaint,  ap- 
pellant sought  to  recover  on  his  account  for  wages  from 
1889  to  1896  and  brought  the  notes  into  court  for  cancel- 
ation. The  question  is,  Does  the  finding  support  the  con- 
clusion and  judgment  that  all  of  appellant's  claim  had  been 
paid  except  $166.06? 
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Ordinarily,  a  promise  to  pay  a  debt  is  not  a  payment  of 
the  debt.  But  payment  is  a  question  of  intention  between 
the  creditor  and  debtor;  and  there  is  no  reason  why  a  prom- 
issory note  may  not  be  given  and  accepted'  as  payment,  a* 
well  as  other  kinds  of  property  that  are  not  money.  "Thii 
word  "payment'  is  not  a  technical  term;  it  has  been  import&l 
into  law  proceedings  from  the  exchange  and'  not  from  law 
treatises."  2  Greenleaf  on  Ev.,  §516.  In  this  State,  it  is 
firmly  established  that  a  debtor's  giving  to  his  creditor  ft 
promissory  note,  not  governed  by  the  law  merchant,  affords 
no  evidence  that  it  was  offered  and  accepted  as  payment; 
and  that  the  giving  of  a  promissory  note,  governed  by  the 
law  merchant,  is  prima  facte  evidence  of  payment,  which 
mtirt  be  accepted  as  conclusive  in  the  absence  of  any  evi- 
dence that  such  was  not  the  intention  of  the  parties.  Max- 
well V.  Day,  45  Ind.  509;  Keller  v.  Boatman,  49  Ind.  104; 
White  V.  Carlton,  52  Ind.  371;  Alford  v.  Baher,  53  Ind. 
279;  Hill  v.  Sloan,  59  Ind.  181;  Schneider  v.  KoUkoff,  59 
Ind.  568;  Smith  v.  BeHger,  68  Ind.  254,  34  Am-  Kep.  256; 
Teal  J.  Spangler,  72  Ind.  380;  Krutsinger  v.  Brown,  72 
Ind.  466;  Nixon  v.  Beard,  111  Ind.  137;  Sutton  v.  Bald- 
win, 146  Ind.  361. 

The  first  case,  Maxwell  v.  Day,  supra,  follows  a  number 
of  Kassacbnsetts  decisions.  In  CkWjs  v.  Hubbard,  9  Met 
822,  that  court,  by  Shaw,  C.  J.,  said  that  the  rule  "is  foimded 
on  the  consideration  that,  T\'hen  a  note  is  given  for  goods, 
even  if  it  is  not  negotiated,  it  is  equally  convenient  to  the 
creditor  (and  generally  more  so)  to  sue  on  the  note,  as  on  the 
original  consideration,  and  30  there  is  no  reason  for  consider 
ing  the  original  simple  contract  as  still  subsisting  and  in 
force;  and  therefore  a  presumption  arises  that  it  was  in- 
tended by  the  parties  that  the  note  should  be  deemed  a  satis- 
faction. But  this  is  a  presumption  of  fact,  which  may  be  re- 
butted by  evidence  showing  that  it  was  not  bo  intended;  and 
the  fact  that  such  presumption  would  deprive  the  party  who 
takes  the  note  of  a  substantial  benefit,  has  a  strong  tendency 
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to  show  that  it  was  not  ao  intended."  In  Quimhy  v.  Durgin, 
148  Mass.  104,  it  was  held  that  "the  fact  that,  at  the  time  the 
note  waa  given,  the  petitioner  had  a  Hen  and  a  claim  against 
the  respondent  for  all  that  was  then  dne  him,  was  a  circum- 
stance bearing  upon  the  question  whether  he  accepted  the 
note  as  paj-ment."  In  Davis  v.  Parsons,  157  Mass.  584,  it 
was  said  that  "if  the  transaction  might  not  have  been  found 
to  be  a  mere  accommodation,  the  circumstance  that  he  was 
secured  by  a  lien  which  would  pro  tanlo  be  extinguished  if 
the  note  were  payment,  warrants  the  finding  that  it  was  not 
eo  intended."  In  The  KinJiall,  8  Wall.  37,  one  of  the  ques- 
tions was  whether  or  not  the  owner  of  the  vessel  had  ac- 
cepted the  charterer's  negotiable  note  as  payment  of  the 
freight-money  and  thereby  had  lost  his  lien  on  the  cargo. 
The  case  ori^pnated  in  the  District  Court  for  Massachusetts. 
The  court,  by  Mr.  Justice  Field,  said :  "The  rule  in  Mas- 
eacbusetts  is  an  exception  to  the  general  law;  but  even  there, 
as  we  have  said,  the  presiimption  that  the  note  was  given  in 
satisfaction  of  the  debt  may  be  repelled  and  oontrolled  by 
evidence  that  such  was  not  the  intention  of  the  parties,  and 
this  evidence  may  arise  from  the  general  nature  of  the  trana- 
action,  as  well  as  from  direct  testimony  to  the  fact." 

The  same  doctrine,  namely,  that  whether  or  not  the  giv- 
ing of  a  note  is  payment  is  a  question  of  the  intention  with 
which  it  was  given  and  accepted,  that  the  giving  of  a  nego- 
tiable note  is  only  prima  facie  evidence  of  the  parties'  in- 
tention that  it  should  be  treated  as  payment,  and  that  this 
prima  facie  evidence  may  be  met  not  only  by  direct 
testimony,  but  also  by  circumstances  from  which  a  con- 
trary intent  may  be  inferred,  is  enunciated  in  Jouchert 
V.  Johnson,  108  Ind.  436.  In  that  case,  it  appeared  in  ap- 
pellant's crose-complaint  that  he  made  a  loan  to  a  married 
woman  and  took  the  husband's  negotiable  note  secured  by 
the  mortgage  of  the  wife  and  her  husband  upon  the  wife's 
land.  A  demurrer  had  been  sustained  to  the  cross-cotn- 
plaint.     In  reversing  that  ruling,  this  court,  by  Mitchell,  J., 
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said:  "The  transaction  is  to  be  inspected  in  all  its  parte, 
and  the  intent  of  the  parties,  as  discovered  from  all  the  at- 
cumstances,  is  to  control  in  its  interpretation.  Thus  it  \s 
uniformly  held  that  the  preBUmption  of  payment,  which  of 
dinarily  arises  from  the  giving  of  a  note  governed  by  the 
law  merchant,  will  be  controlled  when  its  effect  would  be  to 
deprive  the  party  who  takes  the  note  of  a  collateral  eecnrity 
or  any  other  substantial  benefit.  In  such  cases  the  pre- 
sumption of  payment  is  rebutted  by  the  circumstances  of 
the  transaction  itself,  2  Daniel  Neg.  Inst.  §§1360,  1266b, 
1267;  2  Jones  Mort.,  §924;  Beeder  v.  Nay,  95  Ind.  164." 
This  case,  in  effect,  overturned  the  holding  in  Smith  v. 
Bettger,  on  petition  for  rehearing,  68  Ind.  254,  262,  34  Am. 
Rep.  256,  and  in  Teal  v.  Spangler,  72  Ind.  380,  that  only  ao 
express  agreement  of  the  parties — no  circumstancea  attend- 
ing the  transaction — would  be  evidence  against  the  rebut- 
table presumption  of  payment  arising  from  the  giving  and 
acceptance  of  negotiable  paper. 

The  finding  in  the  present  case  states  evidence,  namely, 
the  circumstance  of  the  execution  and  acceptance  of  the 
notes,  from  which  the  trier  might  have  found  as  an  nltimate 
fact  that  appellee  gave  and  appellant  accepted  the  notes 
with  the  intention  that  they  should  be  deemed  a  satisfaction 
of  appellant's  claim;  and  also  evidence,  namely,  the  drcuin- 
stance  that  appellant's  account  for  wages  was  protected  by 
an  inchoate  laborer's  lien,  from  which  the  trier  might  have 
found  as  an  ultimate  fact  that  the  appellant  did  not  accept 
the  notes  as  payment  and  thereby  waive  his  Hen;  bnt  the 
finding  is  silent  concerning  the  intention  of  the  partiea  in 
giving  and  receiving  the  notes. 

The  finding  can  not  be  aided  by  the  concInsiainB  of  law; 
nor  may  this  court  supply  the  facts  by  intendment  where  the 
finding  sets  forth  merely  evidence.  Kealing  v.  Vatisidde, 
74lnd.  529,  39  Am.  Rep.  101;  Bradenv.Lemnum.lil'bti. 
9;  Craig  v.  Bennett.  146  Ind.  674. 
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Tlie  case  has  been  considered,  so  far,  on  the  assumption 
that  the  finding  shows  that  appellee  gave  appellant  nego- 
tiable notea.  These  notes  were  payable  in  bank,  hut  they 
were  made  payable  to  the  order  of  appellant's  wife".  Ap- 
pellant could  not  put  them  forth  as  commercial  paper  unless 
his  wife  indorsed  them.  She  never  did  indorse  them.  At 
the  time  of  the  settlement,  appellee  delivered  to  appellant 
notes  to  which  he  could  give  a  purchaser  thereof,  without 
action  by  a  person  who  was  not  then  consulted,  only  an 
equitable  title  at  best.  On  the  basia  that  appellee  did  not 
give  appellant  notes  that  he  could  then  negotiate,  the  cir- 
cnmstance  of  their  execution  waa  no  evidence  that  they  wer© 
intended  to  be  given  and  taken  aa  payment 

The  conclusions  of  law  are  not  warranted  by  the  finding 
of  facts.  But,  aa  there  was  a  defective  attempt  to  cover  the 
issue  of  payment,  the  order  should  be  to  grant  a  ventre  de 
novo. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
ti<Hi  for  a  venire  de  novo. 
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[No.  18,IMIT.  nied  HoTMnber  S8,  180S.] 
Hastbr  AMD  8*xvtST.~N€gligtnce.—AiMtmption  of  Ritk.—Bmplot/- 
eru'  LidbHUff  Act.—ContributoiT/  Ntgligenoe.—8tatutet.— The  repeal 
of  Bection  two  of  the  emplo^ws'  liability  act  of  I8S8  (Acts  189!)  p. 
204).  by  the  Oenaral  Aasembly  of  1H9S  (Acts  189S  p.  146),  will  not  bo 
accepted  aa  eTidence  of  legislative  Intent  that  IJie  remalDing  sec- 
tioii  ahoald  be  construed  M  overthrowing  the  common  law  dootrine 
of  assumed  riska  so  far  aa  to  charge  the  maater  with  Qie  aasTimp- 
tion  of  all  risks  from  defective  machinery  and  applianoee  while  the 
HTvant  Is  engaged  in  performing  acts  under  the  diTec!ti<»i  of  a  su- 
perior, pp.  B1S-B17. 
Samb.— .Kmplovert'  Liabaity  Aet.—ContTQnOorg  Negiigmix.—Tkia 
employers'  liabUlfy  aot  of  1808,  §7068,  Bums  18U.  making  a  rail- 
road company  liable  for  damages  for  peieonal  injuries  suffered  by 
an  employe  in  ite  service  while  in  the  exercise  of  due  care  and  dili- 
gence, whan  snoh  injury  Is  suffered  by  reason  of  any  defect  In  tha 
Vol.  153—38 
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coadltion  of  appliances  in  use  t^  th«  coTporatlon,  or  b7  reason  ot 
the  negligenoe  of  an7  person  in  the  sorrice  of  such  corporation  to 
whose  order  or  direction  the  injured  employe  at  the  time  of  the  in- 
jury was  bound  to  conform,  and  did  conform,  does  not  relieve  the 
emplAye  from  that  caution  and  oare  of  himself  required  bj  ^e  OOQ- 
mon  law,    pp.  Sn-SSI, 

Frcwn  the  Porter  Circuit  Court.     Affirmed. 

W.  Olds  and  C.  F.  Oriffin,  for  appellant 

A.  D.  Eddy,  for  appellee. 

Hadlbt,  C.  J. — The  appellant  sued  the  appellee  for  dam- 
ages for  the  lose  of  his  hand  while  in  the  employ  of  appellee 
engaged  in  attemptitig  to  couple  cars. 

The  complaint  filed  in  May,  1897,  alleges  that  at'the  time 
of  the  grievance  complained  of,  appellee,  in  connection  with 
its  oil  plant  in  Lake  county,  Indiana,  operated  a  railroad,  and 
handled  all  sorts  of  freight  cars  which  it  received  fr<«n  and 
Bent  out  over  its  own  and  other  railroads;  that  it  conducted 
its  bofflness  in  an  unusually  negligent  and  extra  hazardous 
manner  in  this — that  it  controlled,  used,  and  operated  in  a 
negligent  manner  a  large  number  of  cars  of  various  styles  and 
kinds;  that  some  of  them  were  of  defective  construction  and 
out  of  repair;  that  some  of  them  were  negligently  coa- 
structed,  with  the  body  of  the  ear  and  the  draw-bars  and 
couplings  of  various  heights,  and  some  so  constructed  with 
jams  or  buffers  on  either  side  of  the  draw-bars,  some  parallel 
with,  and  some  extending  above  the  draw-bars,  which  ren- 
dered the  coupling  of  the  cars  more  difficult  and  dangerous, 
and  is  a  style  of  cars  and  a  system  of  coupling  abandoned 
and  no  longer  in  use  by  well  regulated  railroads;  that  ap- 
pellant had  no  notice  or  knowledge  of  the  kinds  of  coupling? 
he  would  be  called  upon  to  make,  and  had  not  been  notified 
of  the  hazardous  character  of  the  coupling;  that  on  the 
10th  day  of  April,  1897,  the  plaintiff,  by  and  under  the  di- 
rection of  the  head  switchman  or  yard  foreman  in  cha^  of 
making  up  trains  and  coupling  of  cars,  and  while  in  tbe  line 
of  duty,  and  without  negligence,  attempted  to  couple  two 
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cars,  one  of  them  which  had  been  negligently  CHt  loose  and 
kicked  onto  the  switch  at  a  high  and  dangerous  rate  of  speed, 
and  negligently  allowed  to  run  of  its  own  momentum  up  to 
and  against  a  standing  car  upon  defendant's  said  switch, 
and,  not  having  been  notified  by  the  defendant  or  informed, 
the  plaintiff  did  not  know  whether  the  couplings,  linka  and 
pins  in  the  cars  to  be  coupled  were  in  good  repair  or  defect- 
ive, or  whether  the  draw-bars  and  couplings  on  the  cars 
were  uniform  or  otherwise;  that  one  of  the  draw-bars  had  a 
dog  in  it  and  the  other  did  not,  and  the  draw-bar  on  ono 
of  the  cars  had  a  link  and  pin  in  it  that  was  defective  and 
crooked  so  that  it  could  not  be  removed  without  appliances, 
and  was  negligently  suffered  by  defendant  to  remain  bent 
and  defective;  that  there  were  buffers  on  either  side  of  the 
draw-bars  extending  above  that  came  together  in  making  a 
coupling,  of  which  the  plaintiff  had  no  previous  notice  or 
knowledge;  that,  as  he  advanced  to  make  the  coupling,  using 
due  care,  he  observed  tliat  the  draw-bar  in  the  stationary 
car  had  a  dog  in  it  to  hold  the  link  horizontal,  and  that  the 
moving  car  had  a  link  in  it  but  no  dog;  that  he  endeavored 
to  remove  the  link  from  the  moving  car  to  place  it  in  the 
other,  but  found  it  fa^t  by  reason  of  bfing  bent,  or  too 
large,  and,  to  accomplish  the  coupling  as  the  link  entered  the 
draw-bar  of  the  other  car,  he  attempted  to  tip  the  pin  into 
the  link,  and  not  obperving  the  buffers,  and  while  his  hand 
was  elevated,  the  buffers  came  together,  caught  and  crushed 
his  hand. 

lliere  was  no  demurrer  to  the  complaint  and  the  oase 
went  to  the  jury  upon  the  general  denial;  and,  at  the  close 
of  appellant's  evidence,  upon  motion  of  appellee,  t^e  court 
directed  the  jury  to  return  their  verdict  for  the  defendant. 

The  only  error  assigned  is  upon  the  overruling  of  appel- 
lant's motion  for  a  new  trial,  and  the  only  question  pro- 
pounded thereunder  involves  the  construction  of  two  pro- 
visions of  the  act  of  March  4,  1893,  (Acts  1893,  p.  2941. 
commonly  known  as  the  employers'  liability  act.    It  is  af- 
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finned  that,  Bince  by  the  act  of  March  7,  1895  (Acts 
1895,  p.  148),  repealing  §2  of  the  act  of  1893  (being  §7084 
Burns  1894),  the  remaining  section,  to  wit,  7083  Bums  1894, 
should  receive  a  broader  construction  than  was  jtistiiable 
while  the  two  ori^nal  sections  stood  together,  the  contention 
being  that  the  repeal  of  §7084  should  be  accepted  as  evi- 
dence of  legislative  intent,  that  the  remaining  §7083  should 
be  construed  as  overthro^ving  the  common  law  doctrine  of 
assumed  risks,  so  far  as  to  chai^  the  roaster  with  the  as- 
sumption of  all  risks  from  defective  machinery  and  appli- 
ances while  the  servant  is  engaged  in  performing  acts  under 
the  direction  of  a  superior,  though  the  injured  servant  saw 
and  knew  the  nature  and  extent  of  the  peril,  or  might  have 
done  so  by  the  exercise  of  reasonable  care. 

The  statute  and  the  two  specifications  thereunder  brought 
under  review  are  as  follows;  "§1.  That  every  railroad  or 
other  corporation,  except  municipal,  operating  in  this  state, 
shall  J)e  liable  for  damages  for  personal  injury  suffered  by 
any  employe  while  in  its  service,  the  employe  so  injured  be- 
ing in  the  exercise  of  due  care  and  diligence,  in  the  following 
cases:  (1)  When  such  injury  is  suffered  by  reason  of  any 
defect  in  the  condition  of  ways,  works,  plant,  tools  and  ma- 
chinery, connected  -ft-ith  or  in  use  in  the  business  of  such 
corporation,  when  such  defect  was  the  result  of  ne^igence 
on  the  part  of  the  corporation  or  some  person  entrusted  by  it 
with  the  duty  or  keeping  such  ways,  works,  plant,  tools  or 
machinery  in  proper  condition.  (2)  AVhere  such  injury 
resulted  ftom  the  negligence  of  any  person  in  the  service  of 
such  corporation,  to  whose  order  or  direction  the  injured 
employe  at  the  time  of  the  injury  was  bound  to  confonn, 
and  did  conform." 

We  know  of  no  warrant  for  this  court  to  accept  the  in- 
tention of  the  Assembly  of  1895  as  controlling  the  eonstniD- 
tion  of  a  statute  passed  by  the  Assembly  of  1893,  especially 
where  we  are  required  to  determine  that  intention  by  impli- 
cation, and  we  mui<t,  therefore,   confine  ourselves  to  ap- 
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proved  rules  of  conBtruction  and  look  rather  to  the  inteQt  of 
the  legislatnre  that  gave  the  atatnte  origin,  if  there  is  any- 
thing obscure  in  its  provisions.  Bnt  there  is  nothing  ob- 
scure in  the  provisions  before  us,  and  nothing  in  thnc  to 
justify  the  contention  that  the  employe  is  thereby  relieved 
from  that  caution  and  care  of  himself  required  by  the  com- 
mon law.  There  are  no  express  words  to  authorize  such 
construction,  and  a  principle  of  the  common  law  so  long 
established  and  universally  -  approved  can  not  be  subverted 
by  implication.  The  construction  contended  for  would  con- 
stitute a  railroad  company  the  absolute  insurer  of  the  safe^ 
of  its  employes  againft  the  ordinary  and  usual  perils  incident 
to  the  unexpected  and  excusable  impairment  of  its  waye, 
works,  etc.;  and  thus  to  invest  the  employe  with  the  sense 
of  indemnity  would  in  large  measure  strike  down  that  salu- 
tary principle  of  public  policy  which  requires  everyone  in 
every  eitnatioD  to  be  alert  in  the  preservation  of  life  and 
limb. 

We  held  in  Louisville,  etc.,  R.  Co.  v.  Wagner,  ante,  420, 
that  the  second  specification  created  a  new  liability,  but  we 
perceive  nothing  in  the  provision  before  us  that  modifies  or 
restricts  the  rule  concerning  the  assumption  of  risks  as  it  er- 
iated  prior  to  the  passage  of  the  act. 

To  sustain  his  appeal  appellant  must  produce  Bome  evi- 
dence fairly  tending  to  prove,  under  the  first  specification  or 
clause  of  the  statute,  each  of  the  following  elements:  (1) 
That  he  was  in  the  observance  of  due  care  and  diligence  at 
the  time  of  the  injuiy.  (2)  That  he  was  injured  by  a  de- 
fect in  the  condition  of  the  cars  or  their  appliances.  (3) 
That  such  defect  was  the  result  of  appellee's  negligence. 
(4)  That  he  was  damaged.  Or,  under  the  second  specifi- 
cation, he  must  produce  like  evidence  to  support  each  of 
(he  following  elements:  (1)  That  he  was  without  fault. 
(21  That  he  was  injured  while  conforming  to  the  orders 
of  a  person  in  the  employ  of  appellee  to  whose  orders  he  was 
bottnd  to  conform.     (3)     That  his  injury  was  caiised  by 
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the  n^ligence  of  the  person  to  whose  orders  he  was  bonnd  to 
conform  end  was  conforming  at  the  time  of  the  injuiy. 
(4)     That  he  suffered  damages. 

And  these  elements  of  the  right  of  action  of  the  two  aer- 
eral  specitications  must  concur  and  be  established,  or  there 
can  be  no  recovery.  Hence,  if  all  the  evidence  produced, 
construed  moat  favorably  to  appellant  and  aided  by  all  rea- 
sonable inferences,  fails  to  establish  one  of  the  essential  ele- 
ments, under  each  of  the  specificationa,  the  judgment  mnet 
be  affirmed.  Day  v-  Cleveland,  etc.,  R.  Co.,  137  Ind.  206, 
210;  Weh  v.  City  of  Madison,  15  Ind.  241,  39  Am.  Eep. 
135;  Faris  v.  Iloherg,  134  Ind.  269;  Ohio,  eie.,  R.  Co.  v. 
Dunn,  138  Ind.  18;  Oleson  v.  Lcjee  Shore,  etc.,  R.  Co.,  143 
Ind.  405,  409,  32  L.  R.  A.  149. 

It  does  not  constitute  negligence  for  a  railroad  company, 
in  the  ordinary  course  of  business,  to  receive  into  its  switch 
yards  from  other  roads  cars  in  general  use  differing  in  con- 
struction and  switching  devices  which  may  not  he  of  the 
most  approved  patterns;  and  the  switching  and  coupling  of 
8U<A  cars  and  the  shifting  and  setting  them  into  trainn  is  one 
of  the  risks  assumed  by  the  employe  in  undertaking  the  em- 
ployment. Bailey's  Personal  Injuries,  §2554;  Louisville, 
etc.,  B.  Co.  V.  Bates,  146  Ind.  664,  .570;  Baldwin  v.  Chi- 
cago, etc.,  R.  Co.,  50  Iowa,  680;  Michigan  Central  R.  Co. 
V.  Smithson,  45  Mich.  212,  7  N.  W.  791;  Indianapolis, 
etc.,  Co.  V.  Flannigan,  77  Til.  365.  And  it  is  not  negli- 
gence on  the  part  of  a  railroad  company  to  fail  to  warn  aii 
inexperienced  employe  of  the  greater  danger  incident  to 
coupling  cars  that  are  supplied  with  deadwoods  or  bnffers 
than  cars  having  an  ordinary  device.  Such  increased  dan- 
ger is  obvious  and  incident  to  the  service.  Louisville,  etc.. 
R.  Co.  V.  Boland,  96  Ala.  626,  11  South.  667,  18  L  R.  A. 
260;  Norfolk,  etc.,  B.  Co.  v.  Cottrell,  83  Va.  512,  3  S.  E. 
123;  East  Tennessee,  etc.,  B.  Co.  v.  TurvavtUe,  97  Ala. 
122,  12  South.  63.  Furthermore,  if  an  employe  fails  to 
fully  apprehend  the  extent  of  peril  from  a  known  defect,  but 
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voluntarily  encouDtere  it  and  attempts  an  act  rendered  haz- 
ardous by  the  defect,  be  assumes  the  risk.  LouisviUe,  etc., 
E.  Co.  V.  Kemper,  147  Ind.  561;  Vmhack  v.  Laht  Shorty 
etc.,  R.  Co.,  83  Ind.  191;  Eeitman  v.  StoUe,  120  Ind.  314; 
Ame9,  Adm.,  v.  Lake  Shore,  etc.,  R.  Co.,  135  Ind.  363. 

From  the  testimony  of  appellant  it  appears  that  he  was 
twenty-six  years  of  age.  Prior  to  his  injury  he  had'bad  one 
year's  experience  in  railroading,  three  months  as  switchman 
and  nine  months  as  brakoman.  He  entered  the  service  of 
appellee  five  days  before  his  injury,  and  during  the  time  he 
had  been  engaged  in  coupling  cnrs  in  the  yard  wherever 
they  should  be  thrown  or  set  for  distribution  to  divera  roads; 
hundreds  of  cars  belonging  to  various  roads  were  handled 
every  day.  The  cars  differed  in  construction  in  many  ways. 
There  were  different  kinds  of  draw-bars;  some  automatic, 
some  with  spring  dogs,  some  without;  some  without  buffen, 
some  with  buffers;  and  some  with  buffers  set  above  the  draw- 
bar, some  below  and  some  on  a  level.  The  spring  dog  in  a 
draw-bar,  would  hold  the  link  out  horizontally,  so  that'  it 
would  enter  the  draw-head  of  another  ear  of  like  construc- 
tion, and  the  spring  dog  of  the  other  car  would  throw  the 
pin  into  the  link  and  thus  accomplish  the  coupling  auto- 
matically. Those  without  the  spring  dog  were  coupled  with 
a  link  and  pin  by  hand.  A  car  with  automatic  device  had 
to  be  frequently  coupled  with  a  car  having  the  ordinarv 
link  and  pin.  On  the  day  before  he  went  to  work,  guided 
by  his  uncle,  who  was  an  eraploje,  appellant  inspected  tlir 
switch  yard  and  noticed  six  or  seven  different  kinds  of  draw- 
bars. He  had  never  coupled  cars  with  buffers  or  deadwoods 
before  coming  to  Whiting.  Witness  had  observed  a  car 
standing  by  itself  on  a  track  near  where  he  was  working. 
He  went  to  it  and  placed  a  pin  in  it  and  then  observed  that 
it  had  a  spring  dog  in  the  draw-head,  but  no  link.  He  saw 
a  cut  of  three  cars  approaching  the  standing  car  upon  the 
same  track,  and,  assuming  that  it  was  for  the  purpose  of  pick- 
ing up  the  standing  car,  he  went  to  the  front  of  the  ap- 
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proadiing  care,  'which  were  ninDing  about  three  miles  an 
hour,  "in  a  very  slow  walk".  They  were  about  four  car 
lengths  from  the  Etanding  car  wben  he  reached  them,  and 
seeing  that  the  front  car  had  a  link  and  pin  but  no  spring 
dog  in  it,  he  decided  to  change  the  link  from  that  to  the 
standing  car  with  the  dog  in  it,  as  the  easiest  and  safest  way 
to  make  the  coupling;  and,  walking  in  front  of  the  advanc- 
ing cars,  he  endeavored  to  remove  the  link  but  found  it  fast 
by  reason  of  the  pin  being  bent,  or  too  large,  and,  failing  to 
get  the  pin  out,  as  they  neared  the  standing  car,  he  decided 
to  attempt  the  coupling  anyhow,  and,  raising  the  link  with 
his  band  to  a  horizontal  position,  guided  it  into  the  draw- 
head  of  the  standing  ear,  expecting  that,  as  soon  as  the  link 
pressed  back  the  spring,  he  would  drop  the  pin  into  the  link 
before  the  dog  cast  it  out  again.  And,  his  attention  being 
centered  upon  the  act  of  coupling,  he  thoughtlessly  raised 
bis  hand  to  direct  the  pin,  and  the  deadwoods  or  buffers  of 
the  cars  coming  together  caught  arid  crushed  it.  Both  care 
were  of  like  construction  and  both  had  deadwoods  about 
eight  inches  square  and  a  foot  long  extending  above  and  the 
length  of  the  draw-bara. 

"Q.  Now  when  you  walked  up  there  with  this  car  there 
was  nothing  to  prevent  your  seeing  that  both  of  them  had 
deadwoods?  A.  No  wr.  Q.  You  could  see  both  cars 
perfectl/?  A.  Tea  sir.  Q.  And  see  the  deadwoods  per 
fectly?  A.  Yes  sir.  Q.  So  if  you  had  kept  your  hand 
under  tha  link,  the  deadwood  would  not  have  struck  it?  A 
I  would  have  run  my  hand  under  the  draft  iron.  Q.  Yon 
took  it  out  of  there?  A,  Yes  ar.  Q,  And  raised  it  up  so 
that  it  caught  in  the  deadwood?  A.  Yes  sir.  Q.  If  you 
had  drawn  it  straight  towards  yon  it  would  not  have  caught 
in  the  deadwoods?  A.  No.  Q.  What  did  you  raise  it  up 
for?  A.  Because  in  coupling  on  the  North  West  road  it 
is  natural  for  a  man  to  raise  his  hand  above  the  pin  where 
he  thinks  the  pin  won't  jar  down  or  the  ears  will  bound 
back.    Q.  Could  yon  notice  if  you  raised  your  hand  up  it 
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woald  come  between  the  bumpers?  A.  If  I  had  teen  look- 
ing at  tlie  bumpers.  Q.  If  you  had  looked  you  could 
have  seen  them?  A.  Yes.  Q.  If  your  attention  had 
been  given  to  the  deadwoods  you  could  have  kept  your  hand 
out?  A.  Yes  sir.  Q.  Who,  if  any  one  told  you  to  make 
that  coupling  at  that  time?  A.  That  is  my  business.  Q. 
How  did  you  know  it  was  your  business?  Did  anyone  es- 
pecially tell  you  to  make  the  coupling  of  that  car?  A.  No. 
Q.  You  did  it  of  your  own  motion?  A.  Yes.  Q.  If  you 
did  not  make  that  coupling  it  was  simply  to  save  you  from 
walking?  A.  Yes,  to  save  walking.  Q.  Who  gave  yoii 
directions  as  to  coupling  of  cars  or  as  to  what  cars  to  couple? 
A.  Dave  Parmelee  [yard  foreman].  Q.  What  direction 
did  he  give  you  as  to  coupling  cars?  A.  He  didn't  give  me 
any,  orily  I  was  to  work  in  the  field,  get  them  from  the 
field." 

From  these  answers  it  is  perfectly  clear  that  appellant's 
injury  flowed  from  an  ordinary  danger  incident  to  the  busi- 
ness in  which  he  was  engaged  and  which  might  have  been 
avoided  by  the  exercise  of  due  care.  It  follows  therefore 
that  appellant  had  not  made  out  his  case,  and  the  court  did 
right  in  directing  the  verdict  for  appellee.  Judgment  af- 
firmed. 


The  Lake  Erie  and  Western  Railroad  Company 
V.  The  City  of  Alexandria. 

[No.  18,697.  Filed  November  S8, 1899.] 
MtnnciPAL  Corporations. — Prtxxedinga  of  Common  Council. — An- 
nexation of  Territory. ^Special  Session. — PremnnptiontaB  to  Regu- 
larity.— On  appeiil  from  a  judgment  of  the  cirauit  court  affirming 
the  action  of  the  boArd  of  count;  commissioners  in  the  annexation 
of  territoTj  to  a  city,  on  petition  of  the  common  council  ehowlng  upon 
its  face  that  it  ^09  authorized  at  an  adjourned  special  sasslon,  it 
will  be  presumed,  the  contraiy  not  appearing,  that  the  special  ses- 
sion was  called  for  the  purpose  of  acting  upon  the  petition,  and  that 
Buch  notice  as  was  necessary  nas  dul;  given,  p.  SIS. 
Sahb, — Annexation  of  Territory. — Petition. — Appeal. — Review. — The 
Supreme  Court  will  not  pass  upon  the  validity  of  the  reasons  stated 
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in  a  petition  for  the  annexatiim  of  contijuoiu  unplatted  btaibaj 
to  a  citj  after  the  board  of  countj  commiasioDera  and  the  circnit 
court  bave  adjadged  the  reasons  sufficient,  nnleaa  Uteir  dednai 
is  flagrantly  improper,    pp.  SXS-SSe. 

MmioiPAL  CoRPQRATiotts.—  Annexation  of  Territory.—  PaUUm.— 
Appeal. — .Betnew.^D'nlees  all  of  the  reasons  set  forth  in  a  peticioa 
for  the  annexation  of  oontiguoua  unplatted  territorj  to  a  city  &n 
so  plainly  insufficient  that  the  {^ranting  of  the  petition  would  be  an 
abuse  of  the  discretion  Tested  in  the  board  of  oommisaionera  and 
the  circuit  court,  the  Supreme  Court  cannot  reverse  a  judgment  of 
the  circuit  court  affirming  the  action  of  the  board  of  commissionen 
annexing  the  territory,    pp.  526-6S9. 

&kTS^~~AtmexatUm  of  Territory.— Petition. — Evidence. — J&piew.— A 
jndgment  of  the  circuit  court  affirming  the  action  of  the  board  of 
commissioners  in  the  annexation  of  territory  to  a  oity  will  not  be 
reversed  on  account  of  the  insufficiency  of  the  evidence  to  snatain 
the  reasons  for  annexation  stated  in  the  petition  if  any  ooe  of  the 
reasons  was  sustained  by  the  evidence,    pp.  BS9,  630, 

From  the  Madison  Circuit  Court.    Affirmed. 
M.  A.  Chipman,  8.  R.  Keltner,  E.  E.  Hmdee,  JoAn  B. 
Cockrum  ond  W.  E.  Hackedom,  for  appellant. 
/.  A.  May,  F.  A.  Walker  and  F.  P.  Foster,  for  appellee. 

DowxiHG,  .!.• — This  proceeding  was  instituted  by  the  «f- 
pellee,  the  city  of  Alexandria,  before  the  board  of  commia- 
sioneTB  of  Madison  county,  for  the  purpose  of  annexing  a 
tract  of  unplatted  land  contiguous  to  said  city,  constituting 
a  part  of  the  real  estate  and  right  of  way  of  the  appellant. 
The  appellee,  by  its  common  council,  filed  a  petition  before 
the  board  of  commissioners  setting  forth  the  reasons  for  an- 
nexation, and  notice  of  said  petition  was  given  by  pnbhcation 
in  the  manner  prescribed  by  the  statute.  Over  appellant's  ob- 
jection to  this  petition,  the  board  entertained  jurisdiction  of 
the  cause,  and  ordered  the  annexation  to  be  made.  The 
railroad  cranpany  appealed  to  the  circuit  court  of  Madison 
county,  and  moved  to  dismiss  the  proceeding  for  want  of 
jurisdiction.  The  court  ovomiled  the  motion  and, 'after- 
wards, such  proceedings  were  had  that  the  court  afflrraed  the 
action  of  the  board  of  cotnmissiouera.     A  motion  for  a  new 
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trial  was  overruled.     Ob  this  appeal,  the  ermrs  assigned  are : 

(1)  The  overruling  of  appellant's  motion  to  dismiaa  the 
petition  for  want  of  jurisdiction.  (2)  That  the  board 
of  commissioners  of  Madison  county  had  no  jurisdiction  in 
the  cause.  (3)  That  the  circuit  court  had  not  jurisdiction 
of  the  cause  of  action,  or  of  the  person  of  the  appellant. 
{4)     The  overruling  of  appellant's  motion  for  a  new  trial. 

The  appellant,  in  its  motion  to  dismiss  the  proceeding, 
alleged  a  numhcr  of  reasons  why  jtirisdiction  could  not  be 
entertained  by  the  board  of  commissioners,  or  the  circuit 
court,  hut  as  counsel  discuss  only  two  of  these,  the  remainder 
must  he  treated  as  waived. 

Appellant  contends  that  ae  the  petition  of  the  common 
council  shows  upon  it?  face  that  it  was  authorized  at  an  ad- 
journed special  session  of  that  body,  it  is  therefore  insuffi- 
cient to  give  jurisdiction  to  the  board,  or  to  the  circuit  court. 
The  question,  therefore,  is  presented,  baa  the  common  coun- 
cil power,  at  an  adjourned  special  session,  to  order  the  pre- 
sentation of  a  petition  to  the  board  of  commissioners  for  the 
annexation  of  territory  to  the  municipal  corporation,  where 
it  does  not  appear  from  the  record  that  the  special  session  was 
called  for  that  particular  purpose? 

Every  presumption  must  be  indulged  in  favor  of  the 
regularity  of  the  action  of  the  common  coimcil  in  the  pro- 
ceedings which  are  now  collaterally  attacked;  and,  if  it  wero 
true  that  no  business  could  be  transacted  at  the  adjourned 
special  session  of  the  common  council,  save  that  for  which 
such  session  had  been  called,  and  that  notice  to  all  members 
of  the  council  and  to  the  public  regarding  the  purposes  of  the 
special  meeting  was  essential  to  the  validity  of  its  acts,  we 
must  assume,  the  contrary  not  appearing,  that  this  special 
session  was  called  for  the  purpose  of  acting  upon  this  petition 
and  authorizing  the  resolution  in  question,  and  that  such 
notice  as  was  necessary  was  duly  given.  Carrick  v.  State, 
18  Ind.  409. 
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It  is  questionable  if  in  such  snminary  proceedings  a?  the 
annexation  of  territory  to  a  city,  any  notice  from  the  common 
conncil  to  the  parties  in  interest  is  required  prior  to  the  adap- 
tion of  the  petition.  All  persons  afEected  by  the  annexa- 
tion are  afforded  opportunity  to  be  heard  before  the  board 
of  commiseioners,  and,  if  aggrieved,  have  the  right  of  appeal 
to  the  circuit  court.  No  good  purpose  would  be  flubserred 
hy  notifying  the  party  whose  land  is  sought  to  be  annesed 
that  the  oommon  council,  at  tlie  special  session,  intended  tn 
consider  the  matter  of  annexation.  But,  if  there  was  any 
irregularity  in  these  preliminary  proceedings  at  the  ad- 
journed special  session  of  January  26,  1897,  they  were 
subsequently  cured  by  the  adoption  of  the  petition  by  the 
council  at  its  regular  meeting  on  the  8th  day  of  February, 
1897,  The  requisites  of  such  a  petition  are  thna  stated  in 
Huffy.  Cify  of  Lafayette,  108  Ind.  14:  "The  petition 
must  be  by  the  common  council — must  be  an  act  of  the  com- 
mon council  when  in  session,  representing  the  city."  Agree- 
ably to  this  test,  the  petition  in  the  present  case  ia  unobjec- 
tionable in  point  of  form. 

Appellant  next  contends  that  the  reasons  stated  in  the 
petition  of  the  city  are  insufficient.  Proceedings  for  the 
annexation  of  territory  to  towns  and  cities  are  well  nigh 
summary  in  their  nature.  The  statute  gives  the  common 
council  al)solute  power  to  annex  contiguous  platted  territcay, 
and  the  act  has  been  liberally  construed  by  this  court.  In 
Sdmvnds,  Treas.,  v.  GooJctTis,  24  Ind.  160,  the  court  savs 
thnt,  even  where  school  land  has  been  platted  into  lots  and 
streets,  and  the  plat  recorded  by  a  school  commissoner,  not 
for  the  purpose  of  annexation,  but  to  enhance  the  value  of 
the  lot^,  and  thereafter  the  city  is  extended  to  the  lots,  the 
eomuion  council,  by  mere  resolution,  may  annex  the  terri- 
tory under  1  E.  S.  1852,  page  220. 

In  CdUina  v.  City  of  New  Albany.  5ft  Ind.  396,  the  city 
was  permitted  to  annex  land  which  had  been  platted  into 
"blockfl",  although  it  appeared  by  the  recorded  pkt  that  the 
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owner  did  not  intend  the  plat  to  be  complete,  but  proposed 
subdividing  the  "blocks"  into  '^oto".  The  term  "lots"  aa 
used  in  the  statute  was  liberally  construed  so  ae  to  include 
"blocks".  The  statute,  §§3659,  3660  Bums  1894,  also  em- 
powers cities  to  annex  unplatted  land  contiguous  to  the  cor- 
porate limits  in  cases  where  the  owner  of  the  territory  will 
not  consent  to  the  annexation.  This  mode  of  annexation  is 
hardly  less  summary  than  that  prescribed  for  the  annexation 
of  territory  platted  into  lots.  The  consent  of  the  owner  is 
not  fi  prerequisite  in  cases  covered  by  the  latter  clause  of 
§3659.  Although  he  may  earnestly  oppose  the  annexation, 
he  13  brought  before  the  board  of  commissioners  by  mere 
publication  of  notice,  and  is  required  to  make  his  objections 
to  the  proceedings.  He  need  not  even  be  named  in  the  pub- 
lished notice,  but  is  bound  by  the  decision  of  the  board,  or, 
in  case  of  appeal,  of  the  circuit  court,  if  the  land  be  de- 
scribed with  sufficient  accuracy.  Woodfill  v.  Town  of 
Oreetitburgh,  18  Ind.  203;  Elaion  v.  Board,  etc.,  20  Ind. 
272;  Pouelt  v.  City  of  Oreensiurgh,  150  Ind.  148. 

It  has  also  been  held  that  the  judgnjent  of  the  board  of 
GommissionerB  cannot  be  collaterally  attacked  except  upon 
the  ground  of  want  of  jurisdiction.  Town  of  Cicero  r.  Wil- 
liamson, 91  Ind.  541;  Cily  of  Terre  Haute  v.  Beach,  96 
Ind.  143;  Eiatt  v.  Tovm  of  Darlington,  152  Ind.  570,  and 
cases  cited.  See,  also,  Pilishurgh,  tie.,  R.  Co.  v.  City  of 
Indianapolis,  147  Ind.  292. 

It  has  also  been  decided  that  the  motives  actuating  the 
city  in  annexing  the  territory  cannot  be  inquired  into  apon 
appeal.  City  of  Logansport  v.  Seyhold,  59  Ind.  226;  Glover 
V.  City  of  Terre  Haute,  129  Ind.  598. 

These  decisions  indicate  the  summary  nature  of  proceed- 
ings for  the  annexation  of  territory  to  cities.  The  question 
is  then  presented,  will  this  court  pass  upon  the  validity  of 
the  reasons  stated  in  the  petition  for  annexation,  after  the 
board  of  commissioners  and  the  circuit  court  have  adjudged 
those  reascms  snfficientf    This  inquiry  has  arisen  in  several 
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instances  on  appeal  to  this  eoTirt,  and  in  no  case  -vbieh  we 
have  been  able  to  find  have  the  reaeouB  as  such  been  held 
insufficient.  In  Gruaenmeyer  v.  City  of  LoganspoH,  76 
Ind.  54&,  the  court  say,  on  page  557:  "It  can  bardl;  be 
neceasarj  to  add  that  nothing  is  herein  said  or  decided  \rhich 
can  be  construed  to  implj  a  ri^t  of  appeal  itora  the  deci- 
aiona  of  the  boards  upon  matters  of  discretion." 

In  Ccdierlin  v.  City  of  Frankfort,  87  Ind.  45,  the  state- 
ment is  made,  at  page  52,  that,  "The  statute  does  not  pre- 
scribe what  reasone  shall  be  set  forth,  and  their  sufficiency  is 
necessarily  left  to  the  sound  discretion  of  the  authority  pass- 
ing upon  the  petition."  See,  also,  Windfall  Mfg.  Co.  v. 
Emery,  142  Ind.  456;  Chancer  v.  City  of  Kokomo,  187 
Ind.  295. 

While  there  may  be  instances  in  which  the  abnae  of  dia- 
cretion  on  the  part  of  either  the  board  of  commisaionets,  or 
the  circuit  court,  is  so  evident  as  -to  require  the  reversal  of 
the  order  of  annexation,  yet  this  court  cannot  overlook  the 
fact  that  the  statute  pves  the  aggrieved  party  the  oppor- 
tunity for  two  hearings  in  the  inferior  tribunals,  and  of  twice 
ui^ng  his  objections  to  the  annexation.  In  view  of  these 
facts,  it  could  rarely  happen  that  the  land  in  controversy 
would  be  annexed  unless  good  and  substantia]  reasons  ren- 
dered such  annexation  necessary  or  expedient.  Neither  the 
circuit  court  nor  the  board  of  commissioners  represents  either 
party  in  interest  and,  unless  their  decision  in  the  matter  is 
flagrantly  improper,  this  court  will  not  reveree  it. 

Among  the  reasons  for  annexation  set  forth  in  the  peti- 
tion in  the  present  case  are  the  following:  "(1)  That  said 
territory  is  a  portion  of  the  right  of  way  of  the  L,  E.  & 
"W.  R.  Co.,  and  a  lat^  number  of  persone  are  almost  omi- 
tinuoualy  upon  said  territory,  thereby  requiring  more  and 
better  police  siirveillanee  than  can  be  secured  without  munic- 
ipal  control  thereof.  (2)  That  the  owner  of  said  ter- 
ritory, said  L.  E.  &  W,  K.  Co.,  the  agents  and  employe? 
thereof,  all  enjoy  the  [nrotecticai  of  the  police  department  of 
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said  city  without  pajing  any  taxes  on  said  territory  there- 
for. (4)  That  a  number  of  the  streeta  and  alleys  of  said 
city  extend  Tip  to  said  territory  on  the  north  and  south,  and 
the  same  should  be  opened  and  .improved  over  and  across 
said  territory,  which  could  and  would  be  done  if  said  terri- 
tory was  annexed  to  said  city,  and  that  said  city  has  no  power 
to  so  open  and  improve  the  same  until  such  territory  hn'^ 
been  annexed  to  said  city;  that  said  streets  and  alleys,  to- 
gether with  a  number  of  others  that  ought  to  be  opened  and 
improved  over  and  across  said  territory  are  greatly  needed 
by  the  citizens  of  said  city,  and  by  the  public  in  general,  for 
the  purposes  of  travel.  (5)  That  it  is  highly  expedient 
that  various  drains,  sewere,  etc.,  be  constructed  by  said  city 
under,  over,  along,  and  across  said  territory,  which  cannot 
be  done  or  accomplished  by  said  city  unless  said  territory  be 
annexed  to  said  city.  (6)  That  it  is  and  will  be  necpssary 
to  construct  and  put  in  various  water  mains  and  other  pipes 
under,  along,  and  across  said  territory,  which  cannot  be  done 
by  said  city  until  said  territory  ia  annexed  to  said  city. 
(7)  That  said  city  is  in  need  of  the  increased  revenue  which 
would  result  from  the  taxes  levied  upon  said  territory,  for 
certain  specified  purposes,  including  repair  of  streets,  police, 
water  and  fire  service." 

Unless  all  of  these  reasons  are  so  plainly  insufficient  that 
the  granting  of  the  petition  would  be  an  abuse  of  the  discre- 
tion vested  in  the  board  of  commissioners,  and  in  the  circuit 
court,  this  court  cannot  reverse  the  judgment  of  the  court 
below  on  account  of  their  supposed  inadequacy. 

In  Elaion  v.  Board,  etc.,  20  Ind.  272,  two  of  the  reasons 
asagned  in  the  petition  for  annexation  were  as  follows: 
''('4)  Many  persons  outside  of  the  present  corporation, 
and  within  the  boundaries  prayed  for,  have  attached  them- 
selves thereto,  for  school  purposes,  and  it  is  but  justice  that 
they  should  asfflst,  by  means  of  their  taxes,  in  supporting 
said  schools.  (5)  The  corporation  is  in  need  of  the  in- 
creased revenue  which  would  result  from  the  taxes  levied 
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upon  the  territory  sought  to  be  annexed,  for  the  following 
piirpoees,  viz.:  To  provide  more  suitable  and  adequate 
means  for  the  prevention  of  fires,  etc" 

T%e  reasons  above  qupted  are  similar  in  their  general 
character  to  those  numbered  second  and  seventh,  respectiveiv 
in  the  petition  of  the  appellee.  Having  been  held  enfii- 
cient,  in  the  case  above  cited,  we  are  not  prepared  to  say  that 
they  are  inadequate  in  the  present  cause. 

In  CatteHin  v.  City  of  Frankfort,  87  Ind.  45,  the  reasons 
assigned  for  annexation  were,  among  others,  the  following: 
"(1)  That  the  persons  residing  on  said  territory  have  all 
the  advantages  of  the  city  government  and  its  various  insti- 
tutions, and  ought  to  share  in  its  burdens.  (4)  That  said 
territory  should  be  annexed  in  order  that  there  may  be 
some  means  for  the  proper  improvement  of  highways 
therein.  (5)  Because  the  public  convenience  and  health 
require  that  said  territory  should  be  under  the  jurisdictiw 
of  said  city,  that  the  same  may  be  properly  drained  by  sab- 
stantial  surface  drainage  and  sewerage.  (6)  Because  said 
territory  is  tbinkly  populated,  and  it  is  necessaiy  that  said 
city  should  have  jurisdiction  over  the  same  to  enforce  ordi- 
nances for  the  protection  of  property  and  the  peraona  of  the 
citizens  of  said  territory." 

The  above  grounds,  which  closely  resemble  those  assigned 
in  the  present  case,  were  held  sufficient. 

In  Paul  V.  Town  of  WaVcerion,  150  Ind.  565,  some  of  the 
reasons  on  which  the  petition  was  based  were  substantially 
those :  That  the  inhabitants  of  the  territory,  and  the  per- 
sons owning  the  same,  enjoyed  all,  or  many,  of  the  privileges 
of  inhabitants  of  the  town  without  paying  taxes  therefor; 
that  their  lands  were  increased  in  value  by  proximity  to 
the  town;  that  the  territory  required  police  surveillance, 
.which  could  be  better  secured  by  municipal  control;  aad 
that  for  the  purposes  of  travel,  it  was  exjredient  that  high- 
ways be  opened  through  the  territory.     Id  pasnng  aptm 
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the  sufficiency  of  this  petition,  thia  court  said:  "The  peti- 
tion showB  that  many  persons  in  said  territOTy  bare  been 
receiving  the  benefits  and  advant^es  of  the  town  without 
bearing  th^r  diare  of  its  burdens  and  that  public  int«reet8  re- 
quire  that  said  territory  be  annexed,  and  that  it  is  just  and 
equitable  end  for  the  public  good  that  said  petition  be 
granted.  Said  petition  is  clearly  sufficient  under  the  deci- 
sions of  this  court.  Elston  v.  Board,  etc.,  20  Ind.  272; 
CatterUn  v.  City  of  Frankfort,  87  Ind.  45,  52,  53;  Chand- 
ler y.  City  of  Kokomo,  137  Ind.  296.'* 

We  are  unable  to  perceive  any  material  difiFerence  be- 
tween the  reasons  set  forth  in  the  present  case,  and  those  just 
quoted.  On  the  authority  of  the  foregoing  decisions,  we  are 
of  the  opinion  that  the  petition  is  sufficient. 

The  appellant  next  insists  that  the  judgment  is  not  aoB' 
tained  by  the  evidence.  In  support  of  the  first  reason  tt- 
signed,  namely,  the  need  of  police  surveillance,  Mr.  Thurs- 
ton testiHed  that  persons  used  the  territory  in  qnestjixi  to 
considerable  extent  at  that  time  of  year;  tiiat  cars  are  left 
along  the  right  of  way,  and  that  tramps  are  found  about  the 
yards  of  the  appellant. 

Under  the  fourth  reason  for  annexation,  it  is  shown'  by 
the  plat  of  the  territory  sought  to  be  annexed  that  not  lesa 
than  six  streets  and  alleys,  within  the  coiporate  limits,  abut 
upon  the  appellant's  right  of  way,  or  are  thereby  inter- 
cepted. The  evidence  of  Mr.  Gessler  shows  that  thero 
are  several  streets  of  the  appellee  which  stop  at  the  railroad 
tract  of  the  appellant,  and  which  might  be  extended  wer& 
the  right  of  way  included  within  the  city.  The  testimony  of 
Mr.  Perry,  a  witness  for  the  appellant,  also,  indicates  that 
there  are  a  number  of  streets  which  come  up  to  the  right  of 
way  and  there  stop,  and  that  it  seems  to  be  necessary  that 
there  should  be  a  road  across  the  appellant's  track  at  a  point 
in  the  territory  in  question  where  no  street  has  yet  been 
opened  under  legal  proceedings.  This  evidence  fully  justi- 
VOL.  163—34 
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£e<l  the  jury  in  finding  that  the  first  and  fourth  reaaona  were 
sustained. 

In  regard  to  the  fifth  Teason,  evidence  was  given  stron^y 
tending  to  prove  that,  in  order  to  drain  the  district  north  of 
appellant's  right  of  way,  and  constituting  a  part  of  the  dty, 
it  will  he  necessary  to  connect  with  Pipe  creek,  the  most 
available  water  course  in  the  vicinity,  by  croesing  appellant's 
land. 

Without  discuseing  the  other  reaaona  for  annexation,  a 
the  evidence  introduced  to  support  them,  we  are  of  the 
opinion  that  there  was  amply  enough  evidence  to  snstain  the 
verdict.  If  any  one  of  the  reasons  for  annexation  was  ma- 
tained  by  the  evidence,  under  the  rule  of  this  court,  tie 
judgment  could  not  be  reversed,  even  if  we  were  in  donbt 
aa  to  the  side  on  which  the  preponderance  existed. 

rinding  no  error  in  the  record-,  the  judgment  is  affirmed. 


BUTLEB  .V.  ThORNBTTRGH  ET  AL. 
[No.  18,708.  Filed  November  28,  ISM.] 
KOBTOAOBS.— Jbrectowire.— BedempHon.— A  purchasn-tnonej  mort- 
gage in  which  the  wife  did  not  join  was  foreolosed,  and  the  wite 
appealed.  Fending  the  appeal  the  real  estate  was  purchased  br  tiie 
mortgagee  at  BherifTa  sale  under  the  foreolosuro  dearee.  The  judg- 
ment was  reveiaed  as  to  the  wife,  and  the  mortgagee  recovered 
another  judgment  of  foreolosure  against  the  parties,  and  the  real 
estate  was  ordered  to  be  sold,  from  which  judgment  the  wife  again 
appealed,  but  the  judgment  was  affirmed,  and  the  wife  brought  suit 
to  redeem  her  interest  in  the  real  eetato.  Held,  that,  since  the 
judgment  under  which  the  sale  was  had  was  reversed,  and  no  nle 
having  been  made  under  the  subsequent  decree,  her  equitable  right 
to  redeem  etill  existed. 

From  the  Henry  Circuit  Court.     Reversed. 
M.  E.  Forkner,  for  appellant. 
W.  A.  Brown,  for  appellees. 

JoBDAN,  J. — Appellant  commenced  this  action  in  the 
lower  court  to  secure  an  accounting  in  respect  to  rents  and 
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profits  arirang  out  of  ceitBUi  described  real  estate,  and  to  re- 
deem her  alleged  interest  in  the  realty  in  question  from  the 
lien  of  a  purchaae-money  mortgage. 

Appellees  successfully  demurred  to  the  complaint,  and 
judgment  was  rendered  upon  demurrer;  and  the  only  error 
presented  relates  to  the  sufficiency  of  the  complaint  npon 
demurrer. 

The  facts  appear  to  be  as  follows:  Rollin  T.  Butler,  and 
appellant  Martha  Butler,  were  in  1881,  and  still  are,  hus- 
band and  wife.  In  September  of  that  year  the  husband, 
Rollin  T.,  purchased  and  became  the  owner  of  the  land  de- 
Bcribed  in  the  complaint,  situated  in  Henry  county,  Indiana. 
In  order  to  pay  the  purchase  money  thereof,  said  Rollin  T. 
borrowed  of  one  Milton  Thomburgh  about  $8,000,  and,  to 
secure  payment  thereof,  he  mortgaged  the  land  which  he 
had  purchased.  Appellant  did  not  join  her  husband  in  the 
execution  of  this  mortgage.  Thomburgh,  upon  the  maturity 
of  the  mortgage  debt,  commenced  an  action  in  the  Henry 
Circuit  Court  against  this  appellant  and  her  said  husband  to 
foreclose  the  mortgage,  and  recover  a  personal  judgment 
against  the  husband  for  the  sura  of  $5,000,  and  obtained  a 
decree  against  both  for  the  foreclosure  of  the  mortgage.  It 
is  further  disclosed  by  the  complaint  that  appellant  appealed 
from  said  judgment  to  the  Supreme  Court  of  Indiana,  and 
that  such  proceedings  were  had  therein  that  the  judgment 
below  was  by  this  court  in  all  things  reversed  as  to  her. 
(Butler  V.  Tkonihvrgh,  131  Ind.  237.)  After  the  appeal 
in  question,  and  during  its  pendency,  Thomburgh  caused 
the  land  to  be  sold,  under  the  decree,  at  sberifTa  sale,  and  he 
became  the  purchaser  thereof  for  the  full  amount  of  his 
judgment  After  the  expiration  of  one  year  from  the  date 
of  said  sale,  but  before  the  appeal  to  this  court  had  been  de- 
termined, he  took  possession  of  the  land  so  purchased  by  him, 
and  some  time  thereafter  died.  By  his  last  will  and  testa- 
ment, he  devised  the  land  in  controversy  to  appellees. 
Thombuigh,  after  taking  posseesitai  of  the  land,  continued 
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in  possession  thereof  until  his  death,  and  appellees,  as  hia 
heirs  and  devisees,  have  continued  since  his  death  to  htdd 
the  possession  thereof.  After  the  reversal  of  the  judgment 
in  the  appeal  mentioned,  and  after  the  cause  had  been  re- 
manded to  the  lower  court,  the  executor  of  Thornburgh  was 
substituted  as  plaintilf  in  said  action,  and  he  filed  therein  an 
amended  complaint.  Such  proceedings  were  had  in  the 
action  thereafter  that  the  said  executor,  without  regard  to 
the  former  judgment  and  proceedings,  recovered  a  judg- 
ment against  the  defendant,  Kollin  T.  Butler,  for  the  fall 
amount  of  said  mortgage  indebtedness,  including  attorney's 
fees,  and  interest  up  to  the  rendition  of  the  judgment,  and 
also  a  foreclosure  of  the  mortgage  against  the  appellant,  and 
the  said  land  was  ordered  to  be  sold  by  the  sheriff. 

From  this  latter  judgment  appellant  again  appealed  to 
this  court,  where  the  judgment  was  in  all  things  affirmed. 
(Butler  V.  Thomhurgk,  141  Ind.  152.)  The  land  has  not 
been  sold  under  thia  last  judgment  and  decree.  TTnder  the 
distribution  of  Thomburgh's  estate,  the  land  in  questi«i 
has  been  assigned  to  and  set  apart  to  the  appelleea  herein. 

The  rental  value  of  the  land  is  alleged  to  be  $1,000  per 
year.  ■  No  question  as  to  the  rents  and  pn^ta  of  said  land 
was  raised  or  determined  between  the  parties  in  eitha*  of  the 
said  foreclosure  proceedings. 

Upon  these  facts  appellant  demanded  that  an  accounting 
be  had  of  the  amount  due  on  said  mortgage,  and  also  of  the 
amount  due  in  respect  to  the  rents  and  profits  of  said  land 
which  accrued  during  the  period  of  five  years  that  appellees 
and  their  said  ancestor  held  possession  thereof,  and  that  the 
same  be  deducted  from  the  amount  due  on  the  mortgage,  and 
that  the  remainder  due  upon  the  mortgage  indebtedness  he 
determined,  and  that  she  be  permitted  to  redeem  her  one- 
third  interest  in  said  land  from  said  mortgage  by  paying 
one-third  of  the  amount  still  due  thereon;  and  she  further 
prayed  that,  in  the  event  she  be  not  permitted  so  to  redeem, 
she  then  be  allowed  to  redeem  said  land  from  said  mortgagp 
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lien  by  paying  said  mortgage  indebtedness,  principal  and  in- 
terest, after  the  deducting  of  the  rents  and  profits,  and  have 
all  other  and  proper  relief;  and  she  offered  in  her  complaint 
to  pav,  in  redemption  of  the  land,  such  a  sum  of  money  as 
the  court  might  direct,  and  within  such  time  as  the  court 
might  allow. 

To  an  extent,  at  least,  the  complaint  may  1)e  said  to  be 
indefinite,  but  the  particular  theory  outlined  by  it,  under 
the  facts,  is  that,  inasmuch  as  the  original  judgment  in  the 
foreclosure  proceedings  was  reversed  as  to  appellant  on  ap- 
peal to  this  court,  therefore  she  is  in  the  same  position  as  she 
would  have  occupied  had  she  not  been  a  party  to  the  fore- 
closure  decree,  and,  as  there  has  been  no  sale  under  the  sub- 
sequent foreclosure  judgment  rendered  against  her,  her 
right  to  redeem  from  tlie  lien  of  the  purchaee-money  mort- 
gage has  not  been  barred,  but  still  exists. 

The  facts,  as  st.ited,  disclose  that  appellant  did  not  join  'her 
husband  in  the  execution  of  the  mortgage  in  controversy, 
Thomburgh,  the  holder  thereof,  as  it  appears,  foreclosed  it 
in  the  original  proceedings  against  both  appellant  and  her 
husband,  and  she  alone  appealed  from  that  judgment  to  this 
court,  and  secured,  as  to  herself  a  reversal  thereof.  During 
the  pendency  of  this  appeal,  Thomburgh,  the  plaintiff,  pur- 
chased the  land  in  dispute  at  a  sheriff's  sale,  under  the  fore- 
closure decree,  for  the  full  amount  of  the  mortgage  debt, 
principal,  interest,  and  cost;  and  after  the  expiration  of  one 
year  from  such  sale,  but  before  the  determination  of  appel- 
lant's appeal,  he  went  into  possession  of  the  land. 

It  is  evident  that  appellant  is  not  seeking  to  avail  herself 
of  any  statutory  right  of  radomption,  but  is  solely  attempt- 
ing to  enforce  her  equitable  right  in  this  respect.  The  ques- 
tion, therefore,  arises,  under  the  facts,  as  to  what  was  the 
position  occupied  by  appellant  aftrr  the  reversal  of  the  judg^ 
ment  in  the  foreclosure  proceedings. 

Section  681  Burns  18!)4,  §660  R.  S.  1881  and  Homer 
1897,  provides  as  follows:     "The  reversal  of  any  judgment 
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therein  and  the  judgment  of  reverBal  was  not  in  any  expresa 
tenns  limited  alone  to  her.  Onr  conclusion  is  that  the  facts 
alleged  in  the  complaint  are  prima  facie  sufficient  to  entitle 
appellant  to  redeem  the  land  in  controversy  from  the  lien 
of  the  mortgage  in  question,  upon  the  pajTnent  of  the  en- 
tire mortgage  indebtedness,  principal  and  interest,  within 
Buch  time  aa  the  court  may  direct;  and  this,  among  other 
things,  appellant  in  her  complaint  offers  to  do. 

In  respect  to  appellant's  right  to  demand  an  accounting  of 
the  rents  and  profits,  under  the  facts  as  they  are  allied  in 
the  complaint,  we  intimate  no  opinion,  but,  in  rc^rd  to  this 
■  qnestion,  see  OaskeU  v.  Viquesney,  122  Ind.  244,  and  au- 
thorities there  cited. 

What  we  do  decide  is  that,  under  the  facts,  she  is  entitled 
to  the  equitable  right  of  redemption,  and  this  is  the  principal 
relief  demanded.  Judgment  reversed  and  cause  remanded 
to  the  lower  court  for  further  proceedings. 


CiTT  OF  Vauaraiso  v.  Bozabth  et  al. 

[ITo.  16,722.  FUed  November  28,  189».] 
NniBAKOB.— HotiM  Enavachittg  on  Street.— CitUt.— A  house  whkli 
enoroaohae  apon  the  street  of  a  oitj  is  per  *e  a  public  nuisance. 
p.  SS8. 
Same. — Abatement. — Notice. — Where  the  leasee  of  real  eetate  creates 
a  nulsanoe  by  ereotiDK  a  house  thereon  which  encroaches  on  the 
street,  an  action  may  be  maintained  against  him  to  abate  the  nui- 
saoM  without  auy  notioe  or  request  to  remove  the  hoose.    p.  SSS. 

From  the  Porter  Circuit  Court.     Reversed. 

A.  D.  Bartholomew,  for  appellant. 

N.  J.  Bozarth  and  A.  L.  Jones,  for  appellees. 

MonxB,  J. — This  action  was  brought  by  appellant  against 
appellees  to  abate  a  nuisance.  The  court  made  a  special 
finding  of  the  facts,  and  stated  conclusions  of  law  thereon, 
and  rend^ed  judgment  against  appellant 
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The  only  error  asaigoed  calls  in  question  the  second  coit 
cliision  of  law. 

It  appears  from  the  special  finding  that  appellee  Bozarth 
ia  the  owner  of  a  part  of  an  out  lot  in  the  city  of  Valparaiso 
fronting  on  Morgan  street,  and  that  he  acquired  title  thereto 
in  fee  simple,  in  1876.  In  1879  said  BozBrth  granted  to 
appellee  Stephens,  his  mother,  the  ri^t  to  erect  on  said  real 
estate  a  two-storj-  frame  dwelling  house,  which  house  was  to 
be,  and  remain,  the  property  of  said  Stephens,  and  under  her 
control,  with  the  right  on  her  part  to  collect  all  the  rents  and 
income  thereof,  and  to  remove  the  dwelling  house  from  the 
premises  whenever  she  desired  to  do  so.  Morgan  street  runs 
north  and  south,  and  hounds  said  out  lot  on  the  west.  Said 
appellee  Stephens,  by  virtue  of  her  interest  in  said  real  es- 
tate, in  1879  built  a  frame  dwelling  house  on  said  lot  and 
on  Morgan  street,  the  same  extending  into  said  street  six 
and  one-tenth  feet.  Said  houao  ia  aubstantially  built,  with 
a  brick  foundation  under  the  same,  and  is  of  the  value  of 
$800,  and  at  the  time  of  the  commencement  of  this  action 
was  occupied  by  appellees.  At  the  time  aaid  house  was 
built  there  was  a  fence  ninning  north  and  south  on  a  line 
four  feet  west  of  the  most  westerly  part  of  said  house,  and 
across  the  premises,  which  fence  had  been  there  twelve 
years,  and  the  houses  and  other  improvements  on  Morgan 
street  were  on  a  line  with  the  fence  aforesaid,  and  appellee 
Stephens,  when  she  built  said  bouse,  and  down  to  tho  time 
of  the  commencement  of  this  action,  had  no  notice  or  knowl- 
edge that  said  fence  was  in  the  limits  of  Morgan  street,  but  in 
good  faith  believed  that  she  was  erecting  her  aaid  house 
within  the  boundary  of  the  real  estate  described  in  her  con- 
tract, and  not  in  said  street.  The  conclusions  of  law  stated 
by  the  court  were:  First,  that  the  house,  in  ao  far  as  it  ex- 
tends upon  the  street,  is  a  nuisance,  and  should  be  abated; 
second,  that  said  action  was  prematurely  brought  for  want 
of  notice. 
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It  ia  settled  in  this  State  that  a  permanent  stmctore  like 
the  one  erected  bj  appellee  Stephens,  which  encroache9  upffli 
the  street,  is  per  ae  a  public  nuisance.  State  v.  Berdetta, 
73  Ind.  185,  38  Am.  Eep.  117,  and  note  p.  127;  Petiis  v. 
Johnson,  66  Ind.  139;  Adams  v.  Ohio  Falls  Car  Co.,  181 
Ind.  375,  379;  Sims  v.  City  of  Frankfort,  79  Ind.  448, 
451;  State  v.  LouisvilU,  etc.,  B.  Co.,  86  Ind.  114,  11«; 
Bybee  v.  Slate,  94  Ind.  443,  446,  447,  48  Am.  Kep.  175. 
See  note  to  Drew  v.  Omeva  (Ind.  -Sup.),  42  L.  R.  A.,  pp. 
814,  825,  50  N.  E.  871;  Xote  to  Ilagsrsiown  v.  WhUman 
(Md.),  89  L.  R  A.  649,  685,  37  Atl.  965. 

It  is  settled  that  nben  a  party  erects  or  ia  the  author  of  a 
niusance,  an  action  may  be  maintained  against  him  to  abate 
the  nuisance  without  any  notice  or  request  to  remove  the 
same.  1  Hilliard  on  Tbrts,  710;  Angell  on  Water-course^ 
§403;  Wood  on  Nuisance  (2nd  ed.),  §838;  AVashbura's 
Easements  (3rd  ed.),  693-696;  14  Ency.  PI.  &  Pr.  pp.  1110, 
1111;  2  Jaggard  on  Torts,  pp.  795-797;  Steirike  v.  BentUy, 
6  Ind.  App.  663,  669;  Curtice  y.  Thompson,  19  N.  H.  471; 
Wason  V.  Sanborn,  45  N.  H.  169;  Eastman  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  143,  82  Am.  Dec.  201,  208,  211; 
Brovm  Paper  Co.  v.  Dean,  123  Mass.  267;  Prentita  v. 
Wood,  132  Mass.  486;  New  Salem  v.  Eagle  Mill  Co.,  138 
Mass.  8;  McDonough  v.  Oilman,  3  Allen  (Mass.)  264,  80 
Am.  Dec  72,  and  note  p.  75;  Plumer  v.  Harper,  3  N.  H. 
88,  14  Am.  Dee.  333,  and  note  pp.  336-341;  Bay  v.  Se^rs, 
1  Duv.  (Ky.),  254;  Siight  v.  Gutzlaff,  35  Wis.  675,  17  Am. 
Rep.  476;  Conhocton  Stone  Road  v.  Buffalo,  etc.,  R.  Co., 
51  N.  T.  573,  10  Am.  Rep.  646;  Fish  v.  Dodge,  4  Denio 
(N.  T.),  811,  45  Am.  Dec.  474;  Sloggy  v.  Dilwfnih,  38 
Minn.  179,  36  N.  W.  451,  8  Am.  St.  656;  Branch  i. 
Doane,  17  Conn,  402,  418;  Note  to  Jones  v.  Lewie,  38  Am. 
Dec.  407. 

It  is  held  in  many  cases  that  the  grantee  or  lessee  of  real 
fstate,  upon  which  there  is  an  existing  nuisance  of  a  nature 
not  essentially  unlawful,  is  liable  to  an  action  therefiH-  oaiy 
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after  notice  to  remove  or  abate  it.  Slight  v.  Ovizlaff,  35 
Wis.  675,  17  Am,  Kep.  476;  Pierson  v.  Qlean,  14  N.  J.  L. 
36, 26  Am.  Dec  497,  and  note  p.  499;  Eastman  v.  Amoskeag 
Mfg.  Co.,  44  N.  H.  143,  82  Am.  Dec.  201;  Plumer  v. 
Harper,  3  N.  H.  88,  91,  14  Am.  Dec.  333,  7  note  pp.  336- 
341 ;  Woodman  V.  Tuffs,  9  N.  H.  %%\McDonoughY.OVman, 
3  Allen,  Mass.  204,  SO  Am.  Dec.  72,  and  note  p.  75;  Nichols 
V.  City  of  Boston,  98  Mass.  39,  43,  93  Am.  Dec.  132,  and 
note  p.  136;  Broivn  Paper  Co.  y.  Dean,  123  Maso,  267,  269; 
Prenti»a  v.  Wood,  132  Mass.  486,  488;  Branch  v.  Doane, 
17  Conn.  402,  418;  Johnson  v.  Lewis,  13  Conn.  303,  33 
Am.  Dec.  405;  Cnmmelin  v.  Coxe,  30  Ala.  318,  68  Am. 
Dec.  120,  and  note  p.  126;  Blunt  v.  Aikin,  15  Wend.  (X. 
T.),  522,  80  Am.  Dec.  72;  Waggoner  v.  Jermaine,  3  Denio 
(N.  Y.),  306,  45  Am.  Dec.  474,  and  note  p.  479;  Conhoc- 
ton  Stone  Road  v.  Buffalo,  etc.,  R.  Co.,  51  N.  Y.  573;  Ahem 
V.  Steele,  115  N.  Y.  203,  210,  213,  22  N.  E.  193,  fi  L.  R  A. 
449,  12  Am.  St  778,  and  note  pp.  800,  801;  Huckenatine's 
Appeal,  70  Ta.  St  102;  Thornton  v.  Smith,  11  Minn.  1, 
(16  Gil.  1) ;  Sloggy  v.  DilwoHh,  38  Minn.  179,  36  N.  W. 
451,  8  Am.  St  666,  and  note  p.  661 ;  Pierce  v.  German,  etc., 
Soc,  72  Cal.  180,  18  Pac.  478,  1  Am.  St.  45;  Grigahy  v. 
Clear  Lake,  etc.,  Co.,  4^0  Cal.  396;  Groff  v.  Ankenhrandi,  124 
m.  61,  15  N.  E.  40,  7  Am.  St.  342,  and  note  p.  345;  PilU- 
bvry  T.  Moore,  44  Me.  154,  60  Am.  Dec.  91,  and  note  94; 
Georgetown  v.  Alexandria  Canal  Co.,  12  Peters  (U.  S.),  91, 
(9  L.  ed,  1012);  Penruddock'a  Case,  5  Coke,  100;  West- 
bourne  V.  Mordant,  Cro.  Eliz.  191;  Some  v.  Barwiah,  Cro. 
Jac  231 ;  Brent  t.  Haddon,  Cro.  Jae.  565. 

The  rule  requiring  notice  to  the  grantee  or  leasee  in  such 
easen  haa  been  serionsly  questioned  in  some  cases,  and  denied 
in  others.  Caldwell  v.  Gale,  11  Mich.  77;  Norton  v.  Val- 
entine, 14  Vt.  239;  Brown  v.  Cayuga,  etc.,  R.  Co.,  12  N.  Y. 
486,  492;  Hvbhard  v.  Russell,  24  Barb.  404;  Conhocion 
Stone  Road  v.  Buffalo,  etc.,  R.  Co.,  51  N.  Y.  673;  Morris 
Canal,  etc.,  Co.  v.  Rycraon,  27  N.  J.  L,  457;  Note  to  Plumer 
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V,  Harper,  14  Am.  Dee.  340,  341;  Note  to  Pieraon  v. 
Glean,  25  Am.  Dec.  499. 

It  is  expressly  found  in  this  case  tiiat  Mrs.  Stephens 
erected  the  dwelling  house  so  that  it  extended  six  and  <Hie- 
tcnth  feet  into  the  street.  She  was  the  creator  of  the  nui- 
sance. It  is  evident,  therefore,  that  the  rule  that  a  grantee 
or  lessee  of  real  estate  ia  not  liable  for  a  nuisance  not  created 
by  him,  until  after  notice  or  request  to  remove  the  same, 
if  correct,  does  not  apply  to  said  appellee,  because  she  erected 
the  nuisance.  The  recorded  plat  of  said  city  was  constructive 
notice  of  the  limits  of  the  street  and  of  the  out  lot.  The 
bonndaries  of  the  real  estate  described  in  her  contract  were 
also  constructive  notice  of  the  east  line  of  the  street  She 
had  an  equal  opportunity  with  the  city  to  ascertain  the 
boundaries  of  said  real  estate.  The  fact  that  others  had  en- 
croached upon  the  street  by  building  fences  and  houses 
thereon  was  no  excuse  for  said  appellee  erecting  her  dwelling 
house  in  the  street. 

It  follows  that  the  court  erred  in  the  second  conclufflon  of 
law.  Judgment  reversed,  with  instructions  to  restate  the 
second  conclusion  of  law,  and  render  judgment  in  favor  of 
appellant  in  accordance  with  this  opinion. 

Clinton  u.  The  State. 

[No.  1B.885.     Filed  November  28,  1899.] 
Assault  Ain>  Battery.— J^elonioua  Jnlent.— Evidence.— Oriminol 
Law. — Evidence  that  defendant  and  his  associates  declared  thi>7 
would  kill  the  prosscuticg  witness,  and  that  they  perpetrated  a 
savage  and  vicious  aasBult  upon,  him,  whereby  he  was  severely  in- 
jured, is  sufficient  to  sustain  a  finding  of  felonious  intent,  and  the 
fact  that  he  was  not  killed  is  no  reason  that  defendant  Bhootd  have 
been  acquitted  of  a  felonious  intent. 
From  the  Monroe  Circuit  Court.     Affirmed. 
John  R.  East  and  FranJc  M.  Cummings,  for  appellant 
IVm.  L.  Taylor,  Attorney- General,  C.  C.  HadUy,  Mer- 
rill Moorea  and  James  A.  Zaring,  for  State. 
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JoBDAR,  3. — Appellant,  together  with  another,  WM 
chai^  b;  affidavit  and  inf  ormafion  with  having  committed 
an  assaalt  and  battery  upon  Hoses  Stovall,  with  the  felo- 
nious intent  to  kill  and  murder  him.  They  were  tried  by  the 
court  and  convicted  of  the  crime  charged,  and  sentenced  to  be 
imprisoned  in  the  reformatory  prison  for  an  indeterminate 
period. 

Appellant  alone  appeals,  and  the  errors  which  he  as- 
mgns  relate  to  the  sufficiency  of  the  affidavit  and  informa- 
tion, and  to  the  sufficiency  of  the  evidence  to  suHtain  the 
conviction. 

It  appears  that  the  paper  originally  certified  to  this  court 
as  the  affidavit,  upon  which  the  information  was  based,  was 
but  a  mere  skeleton  in  form  and  substance.  After  the  ap- 
peal had  been  taken,  such  proceedings  were  instituted,  how- 
ever, in  the  lower  court,  upon  the  part  of  the  State,  as  re- 
sulted in  a  finding  by  that  court  that  the  affidavit  filed  in 
the  cause,  and  the  one  upon  which  the  information  was 
founded,  had  been  lost  from  the  files;  and  thereuptm  the 
court  ordered  it  to  be  restored  and  made  a  part  of  the  record, 
which  was  accordingly  done;  and  a  transcript  of  the  affidavit 
so  restored,  together  with  the  transcript  of  the  proceedings 
leading  up  to  its  restoration,  has  been  duly  certified  to  this 
court  in  response  to  a  writ  of  certiorari;  and  the  affidavit, 
together  with  the  information,  ig  now  properly  a  part  of  the 
record  in  this  appeal.  The  objections,  therefore,  made  by 
appellant's  counsel  to  the  paper  appearing  in  the  record 
when  it  was  first  filed  in  this  court,  are  obviated;  and  the  affi- 
davit end  information  in  the  cause,  as  now  exhibited  by  the 
supplemental  record,  each  sufficiently  charges  the  crime  of 
which  the  accused  was  convicted. 

It  is  finally  insisted  that  the  trial  court  erred  in  denying 
appellant's  fleparate  motion  for  a  new  trial,  because,  as  con- 
tended, the  evidence  is  not  sufficient  to  support  the  judgment 
of  conviction.  While  it  is  tnie,  as  is  usually  the  case,  that 
there  ia  some  confiict  in  the  evidence,  yet  there  is  evidence 
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which  fully  sustains  and  justifies  in  eveiy  particular  the 
judgment  of  the  trial  court.  It  discloses  that  the  accused 
and  bis  associates  perpetrated  a  very  savage  and  vicious  as- 
sault and  battery  upon  the  prosecuting  'witness,  whereby  he 
was  severely  injured.  The  declarations  of  the  defendants 
that  they  would  kill  bim,  coupled  with  the  merciless  oha^ 
Bcter  of  their  attack  upon  him,  fully  suatain  the  finding  of  a 
felonious  intent;  and  the  mere  fact  that  he  may  have  es- 
caped with  his  life  lends  no  force  to  the  insistence  of  ap- 
pellant that  he  ought  to  have  been  acquitted  of  such  an 
intent. 

Judgment  affinned. 


LraGQtnsT  V.  The  State. 

[No.  19,IM3.  FUed  November  28,  18M.] 
Statcteb. —  ATnendment. —  CoTUtitutional  Law. —  CWminoI  Late.— 
Seduction.— Age  of  Co?i«n(.— The  act  of  1898  (Acta  1893  p.  M) 
amending  glQlT  R'.  S.  1881  by  changing  the  age  of  consent  from 
twelve  to  fourteen  ^eara  ie  not  in  violation  of  g31.  article  4,  of  the 
Constitution,  providing  that  no  act  ehall  be  amended  b;  mere  refer- 
I  enoe  to  its  title,  but  that  the  act  revised  or  section  ameodei)  shall  be 
set  forth  at  full  length,  as  the  title  of  the  amendatory  act  refers  to 
the  title  of  the  act  to  be  amended  by  setting  it  out  in  fall,  and  the 
Bection  aa  amended  is  also  set  forth  at  full  lengtb.  pp.  6i2-5i4. 
TRlAl^.—MUeonduct  of  Counael.— CWminoI  iaw.— Where  in  the  trial 
of  a  crimiual  cause,  objections  were  made  and  sustained  by  tiie 
court  to  certain  remarks  made  by  the  proaeonting  attorney,  and  the 
remarks  were  withdrawn,  and  no  exceptions  were  reserved  or 
further  ateps  taken  by  the  defendant,  all  questjona  arising  ont  of 
such  misconduct  were  waived,    j^.  BU,  B4S. 

From  the  Huntington  Circuit  Court.    Affirmed. 
James  M.  Hatfield,  for  appellant 
Wm.  L.  Taylor,  Attorney-General,  C.  C.  HadUy  aoiJ 
MerriU  Moores,  for  State. 

MoiTES,  J, — Appellant  was  char^;ed  by  affidavit  and  in- 
formatJon  with  the  crime  of  rape  upon  the  person  of  a  fe- 
male child  under  the  age  of  fourteen  years.     A  motion  to 
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quash  the  affidavit  and  informatioii  was  oTemiled.  On  trial 
bj  a  jnry  he  wag  found  guilty  as  charged,  and  over  a  motion 
for  a  new  trial,  and  a  motion  in  arrest  of  judgment,  jad^ 
ment  was  rendered  againnt  him  on  the  verdict 

The  errors  assigned  call  in  question  the  action  of  ttie  court 
in  overruling  the  motion  to  quash  the  affidavit  and  icforma- 
tion,  the  motion  for  a  new  trial,  and  the  motion  in  arrest. 

Appellant's  contention  is  that  the  set  of  1S93  (Acts  1893, 
p.  22),  being  §1990  Burns  1894,  §1917  Komer  1897,  which 
sought  to  amend  §1917  R.  S.  18S1  by  changing  the  age  of 
consent  from  twelve  to  fourteen  years,  is  in  violation  of  §21 
of  article  4  of  the  Constitution,  and  therefore  the  court 
erred  in  its  rulings  on  the  motion  to  qtiash  and  the  motion 
in  arrest 

Said  section  of  article  4  of  the  Constitntioii  reads  as  fol- 
lows:  "No  act  shall  ever  be  revised  or  amended  by  mere 
reference  to  its  title ;  but  the  act  revised  or  8eGti(»i  amended 
shall  be  set  forth  and  published  at  full  length." 

The  act  in  controversy,  including  the  title,  reads  as  fol- 
lows: "An  act  to  amend  §16  of  an  Act  entitled  'An  Act 
concerning  public  offenses  and  their  punishment,'  in  force 
September  19,  1881,  the  same  being  §1917  of  the  Revised 
Statutes  of  Indiana.  Approved  February  14,  1893.  §16. 
Be  it  enacted  by  the  General  Astpembly  of  the  State  of  In- 
diana, that  §16,  being  §1917  of  the  Revised  Statutes  of 
Indiana,  be  and  the  same  is  hereby  amended  to  read  aa  fol- 
lows, to  wit:  "Whoever  unlawfully  has  carnal  kqowlodge 
of  a  woman  forcibly  against  her  will,  or  of  a  female  child 
under  fourteen  years  of  age  is  guilty  of  rape  and  upon  con- 
viction thereof  shall  be  imprisoned  in  the  state  prison  not 
more  than  twenty-one  years  nor  less  than  one  year." 

It  is  settled  by  the  deciwons  of  this  court  that,  in  the  re- 
vision of  an  act  or  the  fl"ipndmeiit  of  a  section,  two  things 
are  required:  fl)  The  title  of  the  act  to  be  amended  must 
be  referred  to  by  setting  it  out;  (2)  the  act  as  revised,  or  sec- 
tion as  ammded,  must  be  set  forth,  and  published  at  full 
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length.  Citieens  Street  B.  Co.  v.  Eaugh,  142  JxA.  3M, 
256;  Shoemaker,  Aud.,  v.  Smith,  37  Ind.  122;  FeAleman 
V.  State,  98  Ind.  516,  521.  The  title  of  the  amendatory 
act  of  1898  refers  to  the  title  of  the  act  to  be  amended,  by 
setting  it  out  in  full,  and  the,  section,  as  amended,  is  also  set 
forth  at  full  length,  thus  complying  with  all  the  require- 
ments of  said  §21  of  article  4  of  the  Constitution.  Indeed 
all  of  the  title  after  the  word  "punishment"  could  have  been 
omitted,  and  the  requirements  of  the  Constitution  would 
have  been  fully  complied  Ti'ith,  so  far  aa  the  title  was  con- 
cerned. When  the  act  is  identified  in  the  manner  required 
by  the  Constitution,  and  it  is  not  certain  what  act-  was  in- 
tended to  be  amended,  the  court  will  resort  to  means  other 
than  the  title  to  determine  what  act  was  intended.  Bnt  if 
the  act  is  not  identified  in  the  manner  required  by  the  Con- 
stitution, ^e  court  cannot  resort  to  other  means  of  identifi- 
cation, although  a  resort  to  such  other  means  would  point 
out  the  act  intended  beyond  any  question.  Citizens  Street 
R.  Co.  V.  Havgh,  supra,  p.  256,  257,  and  cases  cited. 

The  courts  take  judicial  notice  that  an  act,  with  the  title 
set  forth  in  the  title  of  the  act  of  1893,  was  approved  April 
14,  1881,  and  took  effect  September  19,  1881.  An  exam- 
ination of  that  act  discloses  the  fact  that  it  contains  a  section 
raxteen,  which  is  §1917  of  the  Revised  Statutes  of  1881,  and 
that  said  section  defined  the  crime  of  rape,  and  fixed  the 
punishment  therefor.  The  title  and  body  of  the  act  cleariy 
show  what  act,  and  the  section  thereof,  was  intended  to  be 
amended.  It  follows  that  the  court  did  not  err  in  overrol- 
ing  the  motion  to  quash  and  the  motion  in  arrest. 

One  of  the  causes  assigned  for  a  new  trial  is  the  miacoD- 
duct  of  the  prosecuting  attorney  in  his  argument  to  the  jniy. 
The  record  shows  that  the  prosecuting  attorney  made  re- 
marks at  different  times  in  his  argument  to  the  jury  which 
were  objected  to  bv  appellant,  and  that  the  objections  made 
were  sustained  by  the  court,  and  the  remarks  were  with- 
drawn.    No  exception  was  reserved  to  any  action  or  ruling 
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of  the  court  in  regard  to  such  gtatemeuts  of  the  prosecuting 
attorney.  The  court  did  all  it  was  asked  to  do  by  appellant 
in  regard  to  said  statemente.  If  appellant  thought  any 
further  action  on  the  part  of  the  cvitt,  by  way  ofinatmc- 
tions  or  otherwise,  was  necessary  to  remedy  the  injury,  if 
any,  caused  by  said  remarks,  he  should  have  re<]ueBted  the 
court  to  take  such  action.  But  if  he  believed  that  the  in- 
jury was  of  such  a  character  that  H  could  not  be  repaired  in 
that  way,  he  should  have  moved  the  court  to  set  aside  the 
BubmissioD,  and  direct  the  discharge  of  the  jury  from  the 
further  consideration  of  the  case,  or  should  have  taken  such 
other  steps  as  would  be  necessary  to  secure  a  f^ir  and  im- 
partial trial.  This  he  failed  to  do,  but  permitted  the  case  to 
proceed  to  a  final  determination,  and  thereby  waived  all 
questions,  if  any,  arising  out  of  such  misconduct.  Oruhb 
V.  State,  117  Ind.  277,  283;  Staser  v.  Hogan,  120  Ind. 
207,  222;  Drew  v.  State,  124  Ind.  9,  12;  While  v.  Oregory, 
126  Ind.  95,  98;  Siberry  v.  State,  133  Ind.  677,  683;  Beed 
V.  State,  141  Ind.  116,  119. 

The  other  causes  assigned  for  a  new  trial,  and  not  waived 
by  a  failure  of  appellant  to  discuss  the  same  in  his  brief,  sx« 
predicated  upon  the  unconstitutionality  of  the  act  of  1898. 
As  we  hold  that  act  to  be  consdtutionfd  it  is  not  necesaary  to 
consider  them. 

Jndgment  affirmed. 


Utterback  v.  The  State.  iw  us 

[No.  19,044.    Piled  November  88,  1899.]  «?_!« 

CKOtaxL  liAM.— Blackmail. — InforTnaiion. — Aceutation. — An  tn-  l!5I_^l 

formation  charging  that  defendants  oonspfred  together  to  oommlt  ^^  3sg| 

the  crime  oommonly  known  as  blackmailing  bf  filing  an  afiSdavit  jf^  ^^ 

before  an  offloerhaviDg  jurisdiction,  accusing  the  pToaaontinK  wit-  ''^  IW 

DWa  with  R  criminal  assault,  with  the  felonious  intent  to  extort  j  .'^     ^ 

Tocraoj  from  him,  Is  sufflctent  under  glB99  Bums  1BB4  providing  firo     i; 
that  whoever  accnsea  any  person  of  any  prime  punishable  by  taw^ 
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with  intent  to  extort  or  gain  from  sacb  person  maj  obkttel,  mooey, 
or  Tftluable  Recurit^  ia  guilty  of  blackmailing,      pp.  6ieSi8. 

ArPBU.  AND  Erbob.— BUI  of  Exceptiotu.—EvvUtux.— Criminal  Law. 
— Wliere  no  time  beyond  the  term  was  given  b7  the  court  for  filing 
tbebill  of  exceptions  in  4  oriminal  canse,  the  filing  of  the  bill  dur- 
ing Taoatlon  was  unauthorized,  and  nothing  oontained  therein  cin 
be  considered  on  appeal,    pp.  S4S,  BiS. 

Sake.— .801  of  Exceptimu.—Inttruetwna.— Criminal  Xotr.— The  oalj 
wa7  in  whioh  instructions  ceu  be  made  a  part  of  the  record  mi  ap- 
peal in  a  oriminal  cause  is  by  a  bill  of  exceptions,    p.  S49. 

Sau BUI  of  Exeeptioni. — Signature  of  Jwige. — The  signing  of  a 

memorandum  indorsed  on  the  bill  of  ezceptiona  giving  the  reawes 
wh;  a  supplemental  motion  for  a  new  trial  was  not  considered,  doei 
not  constitute  sooh  a  signing  of  the  bUl  aa  is  required  by  thestatnta. 

From  the  Lawrence  Circuit  Court.     Affirmed. 

S.  B.  Lowe,  J.  E.  Boruff  and  /.  H.  Underwood,  for  ap- 
pellant. 

Wm.  L.  Taylor,  Attorney-General,  J.  A.  Zaring,  Jalm 
B.  Eaat  and  McEenry  Owen,  for  State. 

Dawuso,  J. — Appellant  and  one  Stella  Cooper  were  profr 
ecuted  upon  affidavit  and  information  for  the  crime  of  con- 
Bpiring  together  to  extort  money  from  one  Everett  Sheeks 
by  filing  an  affidavit  against  him  before  a  justice  of  the 
peace  of  Lawrence  county,  in  this  State,  feloniously  accus- 
ing and  charging  the  said  Sheeks  with  a  criminal  aBsanlt 
upon  the  eaid  Stella  Cooper,  with  the  felonious  intent  to 
extort  the  sum  of  $500  from  the  said  Sheeks.  Upon  the 
trial  both  defendants  were  convicted.    Utterback  appealed. 

A  motion  to  quash  the  information  having  been  made 
and  overruled  below,  it  is  urged  here  that  the  information  is 
insufficient  because  it  charges  that  the  defendants  conspired 
together  to  commit  the  crime,  commonly  known  aa  black- 
mailing, by  filing  an  affidavit  Hgainat  Everett  Sheeks  accus- 
ing him  of  an  assault  with  intent  to  commit  a  felwy; 
whereas,  the  statute  does  not  extend  to  a  case  where  tn 
affidavit  is  filed  before  an  officer  having  jurisdiction  <d  the 
offense  set  forth  in  the  affidavit 
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The  proeecution  is  tinder  the  followiug  section  of  the 
crimmal  code:  §§2260  Bums  1894,  §2139  Homer  1897. 
"Any  person  or  persona  who  sh&ll  unite  or  combine  witii  an; 
other  person  or  persona  for  the  purpose  of  committing  a 
felony;  or  any  person  or  persons  who  shall  knowingly  unite 
nHth  any  other  person  or  persons,  or  body  ot  association  or 
combination  of  persons,  whose  object  is  the  commission  of 
a  felony  or  felonies,  shall,  upon  conviction  thereof,"  be 
fined,  etc." 

Section  1999  Bums  1894,  §1926  Homer  1897:  "Who- 
ever, cither  verbally  or  by  any  letter  or  writing  or  any  writ- 
ten or  printed  communication,  demands  of  any  perscHi,  with 
menaces  of  personal  injury,  any  chattel,  money,  or  other 
valuable  security;  or  whoever  accuses  or  threatens  to  accuse, 
or  knowingly  sends  or  delivers  any  letter  or  writing  ot  any 
written  or  printed  communication,  with  or  without  a  name 
subscribed  thereto,  or  ugned  with  a  fictitious  name;  ot  with 
any  letter,  mark,  or  designation,  aci!using  or  threatening  to 
accnse  any  person  of  any  crime  punishable  by  law,  or  of  any 
immoral  conduct,  which,  if  tme,  would  tend  to  d^rade  and 
diegrace  such  person,  or  in  any  way  to  subject  him  to  thi» 
ridic\i]e  or  contempt  of  society;  or  to  do  any  injury  to  the 
person  or  property  of  any  one,  with  intent  to  extort  or  gain 
from  Buch  person  any  chattel,  money,  or  valuable  security, 
or  any  pecuniary  advantage  whatsoever;  or  with  any  intent 
to  compel  the  person  threatened  to  do  any  act  against -his 
will,  with  ^e  intent  aforesaid,  is  guilty  of  blackmailing, 
and  shall,  on  conviction  thereof,  be  imprisoned,"  etc 

So  much  of  the  latter  section  as  it  is  necessary  to  consider 
here  may  be  stated  in  these  words:  Whoever  accuses  any 
persofn  of  any  crime  punishable  by  law,  with  intent  to  extort 
or  gain  from  such  person  any  chattel,  money,  t*  valuable 
security,  ia  guilty  of  blackmailing,  and  shall,  on  conviction 
thereof,  be  imprisoned,  etc. 

It  ia  said  in  the  argument  for  the  appellant,  that,  "It  is  not 
a  case  of  threatening  to  accuse  Sbeeks  of  rape;  it  is  not  a 


648  SUPREME  COURT  OF  INDIANA, 

Utterbftck  f.  State. 

caee  of  writitig  any  letter,  or  communication,  ^th  the  in- 
tent to  extort  money  from  him;  it  is  not  a  case  of  telling 
him  that  be  ie  gntlty  of  rape,  and  that  if  he  does  not  pay 
money  he  will  be  chained  with  crime,  or  exposed  in  fiome 
.^^j_  *  *  *  -^g  think  the  word  acaise,  as  used  in 
the  statute,  has  reference  to  a  verbal  accusation.  »  *  • 
We  think  under  this  statute  there  are  two  ways  of  accusing 
or  threatening  to  accuse;  one  is  to  verbally  accuse,  or  threaten 
to  accuse,  and  another  is  to  acquse  by  letter  or  writing,  with 
or  without  a  name  subscribed  thereto,  or  fictitiously  eigned." 

It  will  be  observed  that  the  several  clauses  of  §1999 
Bums  are  in  the  disjunctive,  and  tlie  meaning  of  the  act  is 
thereby  rendered  very  clear:  "Whoever,  either  verbally, 
Of,  by  any  letter  or  writing,  etc.;  or,  whoever  accuses,  or, 
threatens  to  accuse,  or,  knowingly  sends  or  delivers  any 
letter,  etc.,  with  intent  to  extort,  etc.,  is  guilty  of  black- 
mailing, etc." 

To  accuse  any  person  of  any  crime  punishable  by  law 
with  the  intent  to  extort  from  such  person  any  money,  or 
other  valuable,  is  a  violation  of  the  statute.  To  acetim  a  to 
charge  with,  or  declare  to  have  committed  a  crime  or  of- 
fense. Such  charge  may  be  made  judicially,  or  by  a  public 
process.  Standard  Dictionary.  The  filing  of  an  affidavit 
before  an  oiBcer  having  jurisdiction  to  receive  it  and  to  issue 
process  upon  it  is  a  mode  of  accusation  of  the  highest  diai^ 
acter.  This  mode  of  accusation  ^vith  the  wicked  intent  to 
extort  from  any  one  money  or  valuables  constitutes  a  veiy 
plain  violation  of  the  statute,  and  the  objection  urged  fni^ 
nishee  no  ground  whatever  for  quashing  the  information. 

Appellant  asks  the  reversal  of  the  judgment  for  the  reason 
that  the  verdict  is  not  sustained  by  sufficient  evidence;  bat 
he  is  met  with  the  objection  that  the  question  is  not  examin- 
able here,  because  the  evidence  is  not  properly  in  the  record. 
The  judgment  was  rendered  May  22,  1999.  The  ITay 
term  of  the  Lawrence  Circuit  Court  expired  on  the  Saturday 
preceding  the  first  Monday  of  June,  1B99.     Acta  1897,  p. 
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30.  No  time  beyond  the  term  was  given  by  the  court  for 
filing  the  bill  of  exceptionB.  The  bill  was  not  filed  until 
Jnne  21,  1899,  in  vacation.  The  filing  at  that  date  was  un- 
anthorized,  and  nothing  contained  in  the  bill  can  be  con- 
sidered. Acts  1897,  p.  144;  Acts  1899,  p.  384;  Eaneker 
V,  Stephenson,  147  Ind.  498;  Johruon  v.  Ballard,  148  Ind. 
181;  Smith  v.  Miller,  21  Ind.  App.  82;  Ayrvs  v.  4rm- 
ttrong,  142  Ind.  263. 

An  effort  is  made  also  to  obtain  a  review  of  the  instruc- 
tions given  by  the  court,  but  they  are  not  properly  before  ub. 
In  a  criminal  caiise  there  is  but  one  way  to  get  the  instmc- 
tiona  into  the  record,  and  that  is  by  bill  of  exceptions.  The 
criminal  code  contains  no  provision  corresponding  to  the 
section  of  the  act  regulating  the  procedure  in  civil  cases, 
which  authorizes  the  incorporation  of  the  instructions  in  the 
record  by  an  order  of  the  oourt.  Meredith  v.  State,  122 
Ind.  B14;  Leverich  v.  State,  105  Ind.  277;  §1893  Bums 
1894. 

Counsel  for  appellant  are  equally  unfortunate  in  tlicdr 
attempt  to  present  the  question  touching  the  action  of  the 
trial  court  in  refusing  to  entertain  a  supplemental  motion 
for  a  new  trial.  The  bill  of  exceptions,  containing  lie  mo- 
tion, with  the  affidavits  filed  in  aid  of  the  same,  was  not 
signed  by  the  judge  of  the  court.  A  memorandum  indorsed 
on  the  bill  gives  the  reasons  why  the  supplemental  motion 
for  &  new  trial  was  not  considered,  and  to  this  memorandum 
the  judge  attached  his  signature;  but  this  did  not  constitute 
such  a  signing  of  the  bill  as  is  required  by  the  statute. 

Finding  no  available  error  in  the  record,  the  judgment  is 
iflKrmed. 
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The  OLKvxLAin),  OiNcnmATi,  Ohicaoo  and  St.  Louis 
Bailwat  Compant  v.  The  Tows  of 

Wathbtown  bt  al. 

[No.  19,122.    FUed  November  98. 18W.] 
MTniiOiPAl<  CosFORAnova.—Taa!ation.— Certification  by  OotMly  Atr 
ditor.—Tvfunction.  —An  action  will  not  lie  to  enjoin  a  town  from  tit* 
oollection  of  taxes  against  a  railroad  company  becaoM  of  the  fail- 
lire  of  the  county  auditor  to  apportion  toBoch  town  its  proper  ahan 
of  tha  taxable  Talnation  of  the  property,    pp.  6SO-S64. 
Sahb. — IbiBoMon. — Iryunclion. — The  faot  that  a  railroad  CMnpany 
paid  taxae  to  the  township  upon  its  property  located  within  ths 
oorporate  limits  of  a  town  will  not  entitle  it  to  an  injunction  (0 
prevent  the  town  from  oolleoting  tha  taxea  due  it.    pp.  SSO-S54. 
Practick. — Bartniett  Error. — Where  a  dMnuner  to  a  complaint  was 
improperly  overruled  and   judgment   was  rendered  in  favor  <rf 
defendant  on  demurrer  to  plaintiO'B  reply,  the  judgm«lt  will  be 
ftfflnned,  as  the  correct  result  was  reeohed.    p.  SSi. 

From  the  Montgomery  Circuit  Court     Affirmed. 
P.  S.  Kennedy,  S.  C.  Kennedy^  John  T.  Dye,  W.  B. 
Dye  and  L.  J.  Hackney,  for  appellant. 
A.  D.  Thomas  and  W.  T.  Whittington,  for  appelleea. 

EADtBT,  J. — This  was  a  suit  by  appellant  to  restrain  iy 
injonction  the  eale  of  propo^  for  the  payment  of  tazo. 
The  complaint  alleges  that  appellant's  railroad  extendi 
through  the  appellee  town,  and  that  said  tovn  ior  ten  yean 
last  past  has  been  and  now  is  a  legally  organized  municipal 
corporation  situate  in  Wayne  township,  Mcmtgomeij 
county,  Indiana;  that  for  the  years  1890  to  and  inclndis; 
1894  its  railroad  property,  extending  through  the  town  of 
Waynetown,  Wayne  township  and  Montgomery  county,  w» 
legally  valued  for  the  purposes  of  taxation  by  the  State 
Board  of  Equalization  and  the  State  Board  of  Tax  Ccsniiua- 
noners,  and  that  the  proper  allotment  €i  the  valuation  fixed 
by  said  boards  for  the  years  named  was  duly  certified  by 
the  Auditor  of  State  to  the  auditw  of  Montgomery  coon^, 
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toad  th&t  the  auditor  of  Montgomeiy  comity,  at  the  proper 
time,  duly  certified  the  proper  allotmenta  to  the  townships, 
atieB,  and  towns  in  said  Montgomery  county,  under  the  pro- 
visionB  of  §8555,  Bums  1894.  But  for  none  of  the  years 
named,  nor  at  any  time  before  the  bringing  of  this  suit,  waa 
«ny  part  of  the  valuation  of  appellant's  property  distributed 
by  the  auditor  of  Montgomery  county  to  the  town  of  Wayne- 
town;  that  the  auditor  of  Montgomery  county,  in  computing 
the  amount  of  taxes  due  from  appellant  to  Wayne  township, 
for  the  years  named,  based  the  computation  upon  all  of  ap- 
pellant's railroad  traversing  said  towni^ip,  including  that 
part  within  the  corporate  limits  of  Waynetown;  and  that  the 
taxes  BO  computed  «nd  extended  against  the  property  of  the 
«I^Ilant,  for  the  use  of  Wayne  township,  had  been  fully 
paid  before  suit;  that  the  town  had  made  no  claim  for  taxes 
icT  said  years  before  January,  1898,  when  $294  for  de- 
linquent taxes  was  put  upon  the  lax  duplicate  of  said  town 
by  wder  of  the  town  board,  and  payment  thereof  demanded; 
that  the  appellant  had  no  notice  that  such  taxes  were  to  be 
placed  npon  the  tax  duplicate  of  Waynetown,  and,  upon 
its  refusal  to  pay  the  same,  appellee,  by  its  marshal,  levied 
upon,  and  is  about  to  sell,  certain  of  appellant's  personal 
pn^rty  for  the  payment  of  such  delinquent  taxes.  Prayer 
for  injnnetion. 

Appellee's  demurrer  to  the  complaint  was  orermled  and 
exception  reservftd.  Answer  in  general  denial  and  one 
affirmative  paragraph  which,  in  addition  to  the  facts  recited 
in  the  complaint,  averred  that  the  clerk  of  Waynetown  as- 
certained from  the  records  in  the  office  of  the  auditor  of 
Montgomery  county  the  true  and  correct  valuation  of  that 
part  of  the  railroad  lying  wholly  within  the  corporate  limits 
of  the  town  of  Waynetown  for  each  of  the  years  named, 
and  as  made  by  the  State  Boards  of  Equalization  and  Tax 
Oommissionera,  and  placed  the  same  upon  the  tax  duplicate 
of  the  town,  and  extended  the  taxes  thereon  as  against  the 
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other  taxable  property  of  the  town;  and  that  the  same  re- 
nuins  unpaid. 

Appellant's  demurrer  to  the  second  paragraph  of  answer 
VBS  overruled,  and  it  replied  that  the  valuation  of  its  prop- 
fir^  for  taxation,  as  &xed  by  the  State  Board  and  certified 
to  the  auditor  of  Montgometj  county,  had  never  been  bv 
him  distributed  to  the  town  of  Waynetown  nor  taxes  cwn- 
pitted  and  extended  by  hiTn  against  said  valuation  and  cred- 
ited to  the  town  of  Waynetown  on  the  tax  duplicata  of  the 
coimty. 

Appellee's  demnrrer  to  the  reply  was  sustained,  and  ap- 
pellant, electing  to  stand  by  the  ruling  upon  the  demurrer, 
judgment  was  ordered  for  the  defendant 

By  proper  assignments  appellant  calls  in  question  the  ac- 
tion of  the  court  upon  the  demurrer  to  the  second  pora^nph 
of  answer  and  second  paragraph  of  reply,  and  by  cross- 
assignm.ent  appellee  calls  in  question  the  suiRciency  of  the 
complaint.  We  will  begin  with  the  complaint  If  it  is 
bad,  the  inquiry  need  proceed  no  farther.  We  are  met  at 
the  very  threshold  with  the  principle  that  when  a  party 
"appeals  to  a  court  of  equity  and  invokes  its  extraordinary 
writ  of  injunction,  he  must  rely  upon  some  substantial  equity 
and  can  not  avail  himself  of  naked  irregularities  or  the  neg- 
lect of  mere  forms  to  shield  himself  from  a  liability  'con- 
feesed  to  be  just."  Jones  v.  Summer,  27  Ind.  510.  A 
conrt  of  equity  looks  at  the  substance  of  things  and  will  not 
lend  its  aid  to  assist  one  in  avoiding  a  legal  duty  by  the  em- 
ployment of  means  that  have  done  him  no  harm.  Jones  v. 
Summer,  supra;  Musselman  v.  CHy  of  Logansport,  29 
Ind.  533;  Reynolds  v.  Bowen,  138  Ind.  4S4;  Saint  v. 
Welsh,  141  Ind.  382. 

It  appears  from  the  complaint  that  the  appellant's  raO- 
road  runs  through  the  town  of  Waynetown,  and  that  the  lat- 
ter is  a  legally  incorporated  town.  Appellant  was  therefore 
bound  to  know  that  appellee  was  entitled  to  tax  its  jwoperty, 
In  common  with  the  other  propery  in  the  town,  for  the  aup- 
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port  of  the  mnnicipal  goTemment  It  also  appears  from 
the  (XHnplaint  that  the  taxable  valuation  of  appellant's  prop- 
erty in  the  town  was  regularly  and  legally  ascertainedj  and 
that  when  this  suit  was  brought  appellant  had  actual  knowl- 
edge that  it  had  paid  no  taxes  for  town  purposes  to  appellee 
or  anyone  else  for  any  of  the  years  mentioned.  And  it 
seeks  to  avoid  pa3nnent  by  showing:  (1)  That  the  au- 
ditor of  the  county  failed  to  i^portion  to  appellee  its  proper 
share  of  appellant's  taxable  valuation  aa  determined  by  the 
State  Board.  (2)  That  the  town  had  no  authority  of  law 
to  place  omitted  property  upon  its  tax  duplicate.  (3)  That 
it  had  paid  taxes  to  Wa.^me  township  for  township  purposes 
on  all  its  prt^erty  in  the  township,  inclndtng  that  in  the  towp 
cd  Waynetown. 

That  the  taxes  assessed  by  the  town  were  based  upon  the 
correct  valuation  of  appellant's  property  therein,  and  that 
the  amount  demanded  is  just>  due,  and  unpaid,  is  not  denied; 
but  escape  fnmi  paj-ment  is  sought  because  the  assessed 
valuation  and  tax  extension  did  not  reach  the  town  duplicate 
through  the  medium  of  the  county  auditor.  If  the  correct 
amount  of  taxable  value  of  appellant's  property,  as  fixed  by 
the  State  Board  and  certified  to  the  county  by  the  Auditor 
of  State,  found  its  way  to  the  tax  duplicates  of  the  town, 
what  difference  can  it  make  to  the  Bulistantial  rights  of  ap- 
pellant whether  the  allotment  was  computed  and  the  taxes 
carried  out  by  the  county  auditor  or  clerk  of  the  town?  If 
the  amount  of  the  aseessment  and  computation  of  the  taxes 
thbreon  were  correct,  which  must  be  taken  as  admitted  in 
the  absence  of  a  denial,  we  can  not  perceive  how  the  appel- 
lant is  injured  by  the  irregularity;  and  to  say  that  a  pay- 
ment of  taxes  to  Wayne  town^p  on  all  of  its  railroad  in  that 
township,  including  that  part  in  the  corporate  limits  of 
Waynetown,  is  equally  barren  of  equity.  If  appellant  paid 
more  taxes  to  Wayne  township  than  was  legal  or  just,  it  has 
its  complete  remedy;  but  we  know  of  no  principle,  either 
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Ic^l  or  equitable,  that  will  permit  it  to  be  duu^ed  to 
Wayaetown. 

The  complaint  exhibited  do  ground  for  iDJunctive  relief 
and  the  demurrer  thereto  should  have  been  sustained. 
Hunter  Stone  Co.  v.  Woodard,  152  Ind.  474.  As  the  proper 
result  was  reached  by  judgment  against  the  appellant  upon 
the  reply,  the  judgment  ou^t  to  be  a£irmed.  It  is  un- 
necessary to  consider  the  errors ,  assigned  by  appellant 
Judgment  affirmed. 


The  Interitational  Buildinq  and  Loan  A880CI> 
ATiON,  No.  2,  V.  Wall  et  al. 
[No.  18,143.    Filed  November  28, 1889.] 

BUQjDntQ  AXD  Loan  Associations.— Jnf eFM(.—[7*urv.—Cotitnoto  en- 
tered into  between  building'  and  loan  nssociations  and  memboia  for 
interest  in  enceee  ot  the  legal  contraot  Tate  axe  not  in  their  nabin 
nauriona,  since  the  member  atands  in  the  dual  relation  ot  borrowar 
and  lender,  and  the  transactions  bj  reason  of  the  mutoality  of  ifr 
Istionsblp  and  the  contingent  cost  of  the  use  of  the  money,  are  not 
mare  loans  of  money  u  between  strangers,    pp'.  BBS,  BS9. 

Sake. — Umtry. — Pre»u,mptian. — Where  defendant  in  an  acti<Hi  against 
him  to  foreclose  a  building  and  loan  association  mortgage  assarted 
under  the  plea  of  unary  that  the  loan  was  not  offered  in  opea  meet- 
ing, and  that  the  by-laws  were  In  conflict  with  the  statatea  of  tbo 
State,  the  burden  was  on  him  to  prove  such  claim,  ainoe  tha  law 
proBumas  that  the  association  exercised  its  granted  powers  aoooid- 
ing  to  law.    p.  BBC. 

Samk. — Ptvmiwna. — Payment  hy  Rate  toithout  Bidding. — Contracts  be- 
tween building  and  loan  associations  and  meroben  (or  the  paymait 
of  premiums  by  rate,  without  bidding,  instead  of  in  gross,  si«  au- 
thorized by  the  act  of  1897  (Acts  1897  p.  2ST),  and  said  aot  I^aliMS 
all  such  contracts  previously  made.    pp.  B56-BB9. 

Baku.— Repayment  of  Loan.—Premitimt.—Crtdttt. — Section  4400 
Bums  1804  relative  to  the  repayment  of  loans,  entitling  the  bonowar 
to  "so  muofa  of  the  premium  or  discount  paid  by  him  on  his  loan 
for  the  priority  thereof  as  ahall  bear  the  same  proportioa  to  the 
whole  premium  by  him  paid,  which  the  unexpired  time  for  which 
the  loan  was  made  bears  to  the  whole  time  for  which  the  loan  was 
made"  applies  only  to  instances  in  which  the  premium  haa  been  de- 
termined in  gross,  and  in  which  at  the  time  of  withdrawal  the  mem- 
ber haa  paid  all  or  more  than  a  proportional  part  ot  Uw  premium, 
p.ssa. 
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From  the  Jay  Circuit  Conrt.     Reversed. 
J.  F.  LaFollette,  W.  N.  Harding  and  A.  R.  Hovey,  for 
sppellaot. 

Emerion  E.  McGriff,  for  appellees. 

Bases,  J. — Suit  to  foreclose  a  building  and  loan  mort- 
gage. Judgment  for  appellees.  The  error  asmgned  is  the 
overruling  of  appellant's  motion  for  a  new  trial.  The  mo- 
tion q>eciJies  that  the  decision  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law. 

Appellee  James  A.  Wall,  on  December  31,  1893,  was  the 
owner  of  ten  shares  of  stock  of  the  face  value  of  $100  each 
in  appellant  association,  a  corporation  organized  and  doing 
business  under  the  laws  of  this  State.  On  that  day  he  bor- 
rowed $1,000  of  appellant  and  executed  his  bond  to  secure 
the  payment  of  75  cents  per  share  monthly  dues,  and  in- 
terest at  6  per  cent,  per  annum  upon  $1,000  payable  monthly 
and  a  premium  of  6  per  cent,  per  annum  upon  the  face  of  the 
shares  payable  monthly.  These  payments  were  to  be  kept 
up  until  the  stock  should  mature.  At  the  same  time  he  as- 
signed his  stock  as  collateral,  and  for  further  security  exe- 
cuted the  mortgage  in  suit,  his  wife  and  co-appellee  Mary 
Wall  joining  therein.  On  June  22,  1897,  appellee  James 
made  his  last  payment  under  the  bond.  His  payments  on 
stock  then  aggregated  $292.50,  on  interest  $215,  and  on 
premium  $215.  On  August  2,  1897,  he  tendered  appellant 
$660,  and,  after  this  suit  was  commenced,  duly  deposited 
that  sum  with  the  clerk  for  appellant's  use.  The  question  is, 
was  the  tender  sufficient? 

If  this  were  considered  to  be  a  loan  between  strangers,  and 
the  plea  of  usury  were  interposed,  it  would  be  plain  that  ap- 
pellee tendered  more  than  enough  to  satisfy  the  debt.  Ap- 
pellee urges  that  the  loan  must  he  so  treated  because  the 
building  and  loan  statutes  of  this  State  contravene  our  eon- 
stitntional  provisions  that  prohibit  the  granting  of  special 
privil^es  and  the  passage  of  special  laws  relating  to  interest 
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partial  view  to  add  the  6  per  cent,  interest  ($5  a  montli)  and 
the  6  per  cent,  premium  ($5  a  month)  and  saj  that  the  bor^ 
rower  is  paying  12  per  cent,  per  annum  for  his  $1,000  loan. 
The  $1,000  that  he  received  waa  not,  atrictly  speaking,  a 
loan  at  all.  tJader  the  contract  relations  between  the  parties, 
it  lacked  a  very  essential  element  of  a  loan — the  repayment 
of  the  principal  by  the  borrower.  *'The  contract  between  the 
parties  waa  that  appellee  should  pay  stated  sums  monthly 
(1)  for  duea  upon  stock,  (2)  for  interest  on  the  loan,  and 
(8)  for  premium  for  the  loan,  and  that  the  association,  in 
conidderation  of  these  payments,  should  never  call  upon  ap- 
pellee to  repay  the  loan  in  lump,  but  that  the  mortga^ 
should  be  released  when  the  payments  on  stock,  together  with 
appellee's  proportionate  share  of  the  association's  profits  from 
interest,  premiams,  and  fines,  should  make  the  real  value 
of  the  stock  eqnal  its  face  value."  Marion  Truat  Co.  ▼. 
I'rustees  of  Edwards  Lodge,  ante,  96.  A  complete  view  re- 
quires that  the  member's  character  of  investor  be  conmd- 
ered  along  with  his  character  of  borrower.  Appellee  was 
entitled  to  receive,  and  did  receive,  the  $1,000  by  virtue  of 
his  ownership  of  ten  shares  of  the  face  value  of  $100  each. 
At  that  time  the  sharea  may  not  have  been  of  the  real  value 
of  $5  each.  The  so-called  loan  was  a  payment  to  appellee 
in  anticipation  of  the  matured  value  of  his  stock.  The  money 
received,  whether  called  a  loan,  or  an  advancement,  or  a  re- 
demption, or  what  not,  (being  the  face  value  of  the  shares), 
or  the  face  value  of  the  stock,  either  indiscriminately,  is 
taken  simply  as  the  basis  on  which  to  determine  the  pay- 
meuta  of  the  member  in  his  dual  relations  of  investor  and 
borrower.  In  his  character  of  borrower,  the  member  does 
not  repay  a  cent  of  the  principal  of  the  so-called  loan. 
When  his  payments  as  investor,  together  with  his  share  of 
the  profits  from  the  use  of  the  capital  of  all  the  investcwB, 
equal  the  principal  of  the  soKtalled  loan,  the  principal 
is  paid  by  the  association's  applying  thereto  the  funds  due 
the  member  in   his   character   of  investor.     This   duality 
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of  relationship  makes  it  impoeaible  to  tell  in  advance 
what  the  net  cost  of  the  use  of  the  money,  eonsdered 
IB  a  mere  loan,  will  amount  to.  For  example;  This 
appellee  paid  $7,50  a  month  aa  investor  and  $10  a  month 
as  borrower;  if  the  Btoct  should  mature  in  eighty  months, 
he  would  have  paid  $600  as  inveetor  and  would  have  received 
credit  for  $400  profits,  and  would  have  paid  $800  as  boi^ 
rower,  leaving  $400  as  the  net  cost  of  the  use  of  $1,000  ior 
eighty  months,  being  6  per  cent,  per  annum  for  the  time;  if 
the  stock  should  mature  in  less  time,  the  net  cost  would  of 
course  be  less;  and  it  would  take  133  1-3  months  for  him  to 
pay  in  $1,000  as  investor,  leaving  the  12  per  cent,  per  annum 
undiminished  by  profits.  This  calculation  is  made  as  the 
account  would  stand  at  the  maturity  of  the  stock,  eliidiuating 
credit  for  interest  on  monthly  payments.  If  this  were  taken 
into  the  account,  the  net  profit  on  the  member's  investment 
would  be  less.  But  the  fact  remains  that  the  net  cost  of  Uie 
use  of  the  money  would  depend  upon  the  amount  of  net 
profits  to  be  ofiFset  against  the  apparent  12  per  cent  per 
annum.  It  is  the  contingent  cost  of  the  use  of  the  money 
and  the  mutuality  of  relationship  tbat  takes  the  transaction 
outside  the  domain  of  usury. 

In  support  of  the  decision,  appellee  finally  contends  that 
he  is  entitled  to  credit  for  part  of  the  premium,  under  §4450 
Bums  1894,  §3413  Homer  1897,  which  provides  that  a 
borrowing  member  may  pay  off  his  loan  by  paying  the  prin- 
cipal, less  stock  dues  and  interest  thereon,  "and  less  so  much 
of  the  premium  or  discount  paid  by  him  on  bis  loan  for  the 
priority  thereof  as  shall  bear  the  same  proportion  to  the 
whole  premium  by  him  paid,  which  the  unexpired  time  for 
which  the  loan  was  made  beats  to  the  whole  time  for  which 
the  loan  was  made,"  This,  very  obviously,  applies  only 
to  instances  in  which  the  premium  has  been  determined 
in  gross  and  in  which,  at  the  time  of  withdrawal,  the  member 
haa  paid  all  or  more  than  a  proportional  part  of  the  premium. 

Judgment  reversed,  with  instructions  to  sustain  the  mo- 
tion for  a  new  trial. 


SUPREME  COCET  OF  INDIANA, 
Bridgewater  v.  State. 

BRIDaEWATER  V,  THE  STATE. 
[No.  18,878.  Filed  December  IS,  18M.] 
Uaiice.—iEvidence. —Criminal  Lav).—la  the 
charged  with  homicide  the  endenoe  showed  that  defendant  and  hii 
wife  kept  house,  but  the  wife  was  employed  as  a  domestic  at  a  res- 
idence some  distance  from  her  own  borne,  and  nBuall;  repiained 
ther^  all  da^  and  sometimea  at  night;  that  on  the  day  of  the  homi- 
oida  aha  went  to  a  picnio  with  two  other  women  and  two 
whom  the  deceased  was  one;  that  on  their  return  deceased  acoom- 
panied  her  from  the  carriage  to  the  residence  where  she  was 
ployed,  and  stood  talking  to  her  a  few  minutes,  when  defendant 
approached,  and,  without  speaking,  clinched  deceased.  A  struggle 
ensued,  and  deceased  was  out  several  times  with  a  knife,  one  of  the 
wounds  penetrating  his  heart  resulting  in  death.  Defendant  waa 
jealous  of  his  wife,  and  his  distrust  of  her  had  involved  him  in 
difficulties  before.  Held,  that  the  evidence  fully  justified  the  juiy 
in  finding  that  the  killing  was  done  purposely  and  malicioaaly. 
pp.  561'S64. 

8iJis.~Malice.— Presumption.— Criminal  iaw.— Where  a  homioidB 
la  perpetrated  by  the  intentional  use  of  a  deadly  weapon  in  snch 
manner  as  is  likely  to,  and  does  produce  death,  the  law  preenmas 
auch  homicide  was  conunitted  porposdy  and  malicionaly,  unless  U 
was  done  in  self-defense,  or  upon  a  sudden  heat  occasioned  by  sooh 
provocation  as  is  adequate  in  law  to  reduce  the  killing  to  the  grade 
of  manslaughter,    pp.  S63,  £64. 

iNSTRUcnotra.— Homicide.— CrtmtnaZ  Law. —The  use  of  the  wtwd 
"wilfully"  in  an  instruotion  in  the  words  "and  if  you  are  satined 
beyond  a  reasonable  doubt,  that  the  defendant  did  wilfully  kill  the 
said  Olliater  Wharton,  but  the  same  waa  done  without  malice,  ex- 
press or  implied,  and  without  premeditation,  voluntarily,  then  you 
ma7  find  the  defendant  guilty  of  manslaughter,"  was  not  preju- 
dicial to  defendant.    pp.S64.  666. 

Sake. — Homicide. — Criminal  Law. — An  instruction  defining  -volon- 
taT7  manslaughter  as  the  unlawful  killing  of  a  human  being,  wiUi- 
out  malice,  express  or  implied,  voluntarily,  upon  a  sudden  heat,  as 
where,  upon  provooation  the  passion  has  been  aroused  and  the  act 
is  committed  before  sufficient  time  has  elapsed  for  the  passion  to 
oool,  is  defective  because  of  its  failure  to  qualify  the  word  "provo- 
cation" with  the  term  "adequate  or  sufficient."    p.  6SS. 

Sams. — CriminaX  Lata. — Where  the  court  instructed  the  jarj  in  the 
trial  of  a  criminal  cause  that  they  were  the  exclusive  judges  of  the 
law  and  the  facts,  no  error  was  committed  in  refusing  to  g:ive  an 
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iiutniatloit  to  th«  effect  tlwt  the  oonrf  >  inatraotloiu  wen  adri- 
■oiy  only,  and  that  the  jary  might  disragard  them  and  determine 
the  law  tor  themaelYee.  pp,  £66,  SS6. 
Appeal  and  E&rob.— Bill  of  ExeeptUM*.—ExhSyU».— Criminal  Lavi. 
— Aitiolea  of  olothing  of  the  deceased  and  weapona  with  which  the 
homicide  was  committed  have  no  plaoe  in  the  bill  of  ezoeptlona  on 
appeal,  as  verbal  desoriptiona  of  iteme  of  evidence  of  anch  oharao- 
(er  are  sufficient,  and  are  the  onl^  proper  methods  of  bringing  nwh 
items  to  the  attention  of  the  Supreme  Court,    p.  567. 

From  the  Marion  Criminal  Court     A^rmed. 

J.  B.  Kealing,  M.  if.  Hugg,  J.  C.  BuckeUhmu  cad  /. 
W.  Bowlua,  for  appellant. 

W.  L.  Taylor,  Attorney-General,  A.  B.  Dickey,  MerriB 
Moores,  C.  C.  Hadiey  aod  M.  D.  Aber,  for  State. 

DowLiiTO,  J. — Indictment  for  murder  in  the  first  degree. 
Trial,  and  verdict  of  guilty  of  murder  in  the  second  degree. 
Motion  for  new  trial  overruled,  and  judgment  on  verdiot. 
Bef  endant  l>e1ow  appeals. 

The  inanfficieney  of  the  evidence  to  sustain  the  verdict^ 
and  error  of  law  in  giving  and  refusing  to  give  inBtruetumSr 
are  the  grounds  relied  upon  for  a  reversal  of  the  judgmenL 

Counsel  for  appellant  do  not  deny  that  the  evidence  rap- 
ports a  finding  of  guilty,  but  they  insist  that  it  does  not  sus- 
tain a  finding  of  guilty  of  murder  in  the  second  degree. 

The  difference  between  mtirder  in  the  second  degree  and 
manslaughter,  aa  these  crimes  are  defined  by  statute,  is,  that 
in  the  former  the  lulling  is  done  purposely  and  maliciously^ 
but  without  premeditation;  in  the  latter,  the  killing  is  tmlaw- 
ful,  without  malice  express  or  implied,  either  voluntarily, 
upon  a  sudden  heat,  or  involuntarily,  but  in  the  commission 
of  some  unlawful  set. 

The  inquiry  upon  this  branch  of  the  case  is  reduced  to  the 
qu^ion  whether  there  is  any  evidence  in  the  recwd  showing 
that,  in  taUng  the  life  of  the  deceased,  the  ^ipellant  did  so 
purposely  and  malicdously. 
Vol.  163—36 
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The  facts,  greatly  condeaeed,  are  as  follows:  The  appel- 
lant, Bridgewater,  was  a  married  man,  and  was  jealous  of  iaa 
wife.  His  distrust  had  inyolved  him  in  one  or  more  diffi- 
cultiea  before  the  occurrence  of  the  homicide  for  which  be 
was  tsonvieted.  Appellant  and  lii^  wife  kept  house,  but  she 
was  employed  as  a  domestic  servant  at  a  residence  arane 
distance  from  her  own  home,  and  usually  remained  all  the 
day,  and  Bometimes  all  night  at  the  place  where  she  was  ao 
employed.  On  leaving  appellant's  house,  on  Sunday  morn- 
ing, August  15, 1897,  appellant  asked  hia  wife  to  come  bade 
that  afternoon,  but  she  would  not  promise  to  do  so.  Wrthont 
the  knowledge  of  appellant,  in  company  with  two  other 
women  and  two  men,  of  whom  the  deceased  was  one,  she  wait 
to  a  picnic  at  a  place  called  "Crows  Nest,"  north  of  Indian- 
apolis near  Broad  Ripple,  returning  from  thence  at  about  6 
o'clock  in  the  evening  in  a  surrey  with  the  other  members  of 
the  party.  The  deceased,  Ollister  Wharton,  accompanied 
Mrs.  Bridgewater  from  the  surrey  across  a  vacant  lot  to  the 
rear  of  the  residence  where  she  was  employed.  She  sat  down 
on  a  bench,  and  Wharton  stood  in  front  of  her,  talking  to  her, 
for  perhaps  five  minutes.  Appellant  approached  them,  but 
bia  wife  failed  to  rect^nize  him,  the  night  being  a  veiy  darK 
<Hie.  On  the  near  approach  of  appellant,  Wharton,  who  was 
a  total  stranger  to  appellant,  stepped  back.  Instantly  the 
men  clinched.  A  short  struggle  took  place  between  th«n. 
A  moment  later,  Wharton  rushed  back  to  the  persons  he  had 
juBt  left,  saying,  "I  am  cut."  He  fell  on  the  grase  and  died 
almost  immediately.  Eight  wounds  were  found  on  his  body, 
one  of  them  penetrating  his  heart,  and  three  of  them  being 
in  his  back.  Wharton's  watch,  with  a  broken  chain  attached, 
was  afterwards  found  on  the  ground  at  the  place  vhsre  the 
struggle  occurred.  Appellant's  hat  was  discovered  od  the 
porch.  The  appellant  fled  to  Chicago,  -when  he  was  afte^ 
wards  recognized  and'arreeted.  The  knife  with  which  the 
homicide  was  committed  was  a  large  pocket  knife.  State- 
ments made  by  appellant  to  the  officers  who  arrested  him 
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were  prored  on  the  trial,  and  in  them  he  asserted  th&t  as  he 
went  onto  the  porch,  where  bis  wife  was  sitting,  he  was  struck 
behind  the  ear;  that  the  blow  dazed  him;  that  he  clinched 
with  his  assailant,  got  out  his  knife,  and  cut  him  once  or 
twice;  that  he  broke  loose,  and  that  both  of  them  got  off 
the  porch;  that  they  struggled  with  each  other  again  until 
they  came  to  a  small  pile  of  sand ;  that  appellant  fell  on  the 
sand,  with  'Wharton  upon  him;  and  that  he  rolled  Wharton 
over  and  cut  him  again.  There  was  no  evidence  that  appel- 
lant had  ever  seen  or  heard  of  Wharton  before  the  encounter 
on  the  porch.  Not  a  word  was  spoken  during  the  struggle 
either  by  Wharton  or  appellant.  Appellant  testified  on  his 
own  behalf  substantially  to  the  circumstances  of  the  homi- 
cide, as  he  had  related  them  to  the  arresting  officers.  Whar- 
ton was  unarmed,  nothing  but  an  unopened  pocket  knife 
being  found  upon  his  person.  The  wife  of  the  appellant  was 
generally  known  as  Lizzie  Johnson,  and  there  was  no  evi- 
dence that  the  deceased  knew  that  she  was  a  married  woman. 
Rejecting,  as  the  jury  did,  as  wholly  incredible,  the  testi- 
mony of  the  appellant  that  the  deceased,  without  provoca- 
tion, and  without  a  word,  struck  the  appellant  as  he  stei^>ed 
upon  the  p<»ch,  the  evidence  fully  justified  the  jury  in  find- 
ing that  the  killing  was  done  purposely  and  maliciously.  The 
time  and  circumstances  of  the  attack,  its  suddenness  and 
ferocity,  the  weapon  used,  the  number  and  character  of  the 
wounds,  and  their  location,  unmistakably  indicated  a  relent- 
less purpose  to  kill,  coupled  with  intense  malice,  which,  in 
its  technical  sense,  is  an  evil  disposition  to  do  injury  for  the 
gratification  of  jealousy,  anger,  hatred,  or  other  like  passion. 
Malice  cannot  be  inferred  from  the  use  of  a  deadly  weapon 
alone,  for  such  a  weapon  may,  under  proper  circumstances, 
be  employed  in  necessary  self-defense.  But  where  a  homi- 
cide is  perpetrated  by  the  intentional  use  of  a  deadly  weapon, 
in  snch  manner  as  is  likely  to,  and  does,  produce  death,  t^e 
law  presumes  such  homicide  was  committed  purposely  and 
maliciously,  unless  it  was  done  in  self-defense,  or  upon  a  sud- 
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den  beat,  occaEdoned  by  such  provocation  as  is  adequate  io 
Utr  to  reduce  the  killing  to  the  grade  of  manslaughter.  Mc- 
Dermoit  v.  State,  89  Ind.  187;  Commonwealth  v,  Webster, 
5  Cuah.  (Mass.)  295;  Murphy  v.  Stale,  31  Ind.  511;  Clem 
V.  State,  31  Ind.  480;  Boyle  v.  State,  105  Ind.  469,  55  Am. 
Rep.  218;  Howell  v.  Commonwealth,  26  Grat.  995;  MUcheU 
Y.  Commonwealth,  33  Grat.  872;  Kunlclev.  State,  32  Ind. 
220;  Newport  v.  State,  140  Ind.  299;  Commonwealth  v. 
Drum,  68  Pa.  St  9;  People  v.  Schryver,  42  N.  T.  1,  1  Am. 
Bep.  480, 

Without  undertaking  to  weigh  the  evidence,  and  disre- 
garding all  contradictions  and  explanations,  we  think  it  fully 
supports  the  verdict,  and  it  is  difficult  to  see  how  the  jury 
could  have  reached  any  other  conclusion  more  favorable  to 
the  appellant 

It  is  objected  in  the  next  place  that  the  court  erred  in  giv- 
ing to  the  jury  instruction  numbered  twenty-nine,  which  was 
in  these  words:  "And  if  you,  and  each  of  you,  are  sat- 
isfied beyond  a  reasonable  doubt,  that  the  defendant  did  «n^ 
fully  kill  the  said  Ollister  "Wharton,  but  the  same  was  done 
without  malice  express  or  implied,  and  without  premedita- 
tion, voluntarily,  then  you  may  find  the  defendant  guilty  of 
manslaughter. " 

Counsel  for  appellant  say  that  the  use  of  the  word  wilfvSy 
ma  nnauthorieed  and  improper;  that  it  means  not  <Hi1y  vol- 
untarily, but  with  a  bad  purpose,  or  an  evil  intent,  without 
justifiable  excuse,  citing,  among  other  cases,  Commonwealth 
T.  Kneeland,  20  Piclt.  (Mass.)  206,  220,  and  Felton  v. 
Vniied  States,  96  U.  S.  699. 

Granting  that  the  definition  contended  for  is  tlie  correct 
one,  the  use  of  Ae  word  wilfully,  bo  far  from  being  in- 
jurious to  appellant,  rendered  the  instructioii  more  favorable 
to  him  than  he  had  any  right  to  a?k.  It  said  in  effect:  If 
yon  are  satisfied  beyond  a  reasonable  doubt  that  the  defend- 
ant  even  with  an  eril  intent,  nnd  without  justifiable  excuse, 
did  kill  the  said  Ollister  Wharton,  but  the  same  was  done 
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vithoot  malice,  express  or  implied,  and  without  {vemedita- 
tion,  voluntarily,  then  you  may  find  the  defendant  guil^  of 
inansltiugliter.  The  appellant  could  not  have  been  preju- 
diced by  the  use  of  the  word  wilfully,  and  whatever  confu- 
son  may  have  been  occasioned  by  its  use  was  more  likely  to 
operate  in  his  favor  than  in  the  opposite  direction. 

The  appellant  requested  the  court  to  give  an  instruction 
in  thi«  form:  "10.  Voluntary  manslaughter  is  the  unlaw- 
ful killing  of  a  human  being,  without  malice,  express  or  im< 
plied,  voluntarily,  upon  a  sudden  heat,  as  where,  upon  proro- 
cation,  the  passion  has  been  aroused,  and  the  fatal  act  is  un- 
lawfully and  voluntarily  committed  before  sufficient  time 
has  elapsed  to  allow  the  passion  to  cool,  and  for  reason  to  re- 
sume its  sway."  The  court  refused  to  give  the  instruction, 
and  this  ruling  is  complained  of  as  error. 

The  instruction  tendered  is  bad,  if  for  no  other  reasoa,  be- 
cause it  fails  to  qualify  the  word  provocation  with  the  tenn 
adequate,  or  sufficient.  Murphy  v.  State,  31  Ind.  511;  Ben- 
ning  v.  State,  106  Ind.  886,  55  Am.  E^.  756;  Stout  v. 
SiaU,  90  Tnd.  1. 

Besdes,  instructions  numbered  three,  twelve,  diirteen, 
fourteen,  eighteen,  and  twenty-nine,  clearly  and  distinctly 
advised  the  jury  upon  every  point  intended  to  be  covered  by 
the  instruction  offered  by  appellant. 

Appellant  requested  the  court  to  instruct  the  jury  as  fol- 
lows: "12.  You  are  the  sole  and  exclusive  judges  of  the 
law  and  of  the  facta.  It  is  the  duty  of  the  court  to  instruct 
the  jury  in  the  law,  but  his  instructions  are  as  advisory  only, 
and  you  may  disregard  them,  and  determine  the  law  for 
yourselves."  The  court  refused  to  give  this  instruction,  but 
in  its  stead  instructed  the  jury  that  they  were  the  exclusive 
judges  of  the  law  and  the  facts. 

It  has  been  held  by  this  court  that  the  jury  in  a  criminal 
ease  are  not,  strictly  speaking,  the  sole  judges  of  the  law. 
A  ndrrson  v.  Ptalp,  1 04  Ind.  467,  See,  also,  Zimmerman  v. 
State,  4  Ind.  App.  583. 


S66  SUPREME  CODET  OF  INDIANA, 

Bridgewater  v.  State. 

It  is  said  in  .Dean  v.  State,  147  Ind.  215 :  "It  is  the 
duty  tff  the  trial  judge  to  iuBtruct  the  jury  aa  to  the  law 
of  the  case,  and  not  bj  his  iDatructioDs  to  Babmit  to  ^em 
difFereot  legal  propoeitions  and  inform  them  that  thej  are 
to  detemuDe  -which  are  applicable  to  the  oa«e  od  trial.  The 
jury,  it  is  true,  under  our  Constitution,  are  the  exclusive 
judges  of  the  facts,  and  have  also  the  right  to  determine  the 
law,  but  this  does  not  give  them  the  right  to  disregsrd  the 
law.  Under  their  oaths  they  are  required  to  determine  the 
law  correctly.  And&rson  v.  State,  supra,  447,  478; 
BlaJcer  v.  State,  130  Ind.  203;  Walker  v.  State,  136  Ind. 
663,  670,  671;  R^ynoldsv.  State,  147  Ind.  3;  Smith  v.  State, 
142  Ind.  288." 

In  Blaker  v.  State,  supra,  205,  this  court  said:  "They 
[the  jury]  have  no  more  right  in  determining  the  law  to  dis- 
regard and  ignore  the  court's  instructions  arbitrarily  and 
without  cause  than  to  disregard  and  ignore  the  evidence,  and 
determine  the  facts  arbitrarily  and  without  cause." 

The  constitutional  provision  is  as  follows:  "In  all  crim- 
inal cases  whatever,  Ae  jury  shall  have  the  right  to  deter- 
mine the  law  and  the  facts."     Art  1.  §19. 

When  the  court  is  properly  requested  to  instruct  the  jury 
in  a  criminal  case  that  they  have  the  right  to  detemune  the 
law  and  the  facts,  it  is  bound  to  do  so.  But  it  is  not  required 
to  go  any  farther.  It  is  not  required  to  neutralize  the  effect 
of  its  instractions  by  telling  the  jury  that  they  are  at  Uberty 
to  disregard  them,  and  to  decide  the  law  for  themselvee. 
When  the  court  informs  the  jury  that  they  have  the  ri^t  to 
determine  the  law  and  the  facts,  it  states  the  only  legal  prop- 
osition necessary  to  be  laid  down  on  that  subject  Ko  elabo- 
ration of  it  can  make  it  any  clearer,  nor  can  the  oonrt  be  sub- 
jected to  the  indignity  of  being  compelled  to  state  that  ita 
carefully  coneadered  views  of  the  law  of  the  case  possess  no 
weight,  and  may  be  ignorantly  or  contemptuously  set  ande. 
The  mere  request  for  such  an  instruction  savors  of  disrespect 
for  the  court;  the  giving  of  it  tends  to  degrade  the  eonit,  and 
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to  bring  it  into  contempt.  In  oar  opioion,  there  was  no 
error  in  the  refnaal  of  the  eourt  to  give  the  twelfth  in- 
struction. 

In  this  caee  an  article  of  clothing  of  the  appellant,  the 
knife  with  which  the  homicide  was  committed,  and  a  knife 
found  in  the  pocket  of  the  deceased,  were  attached  to  the  bill 
of  exceptions.  Soch  things  have  no  place  in  the  bill,  and 
dionld  never  be  brought  here  with  it.  Verbal  descriptions 
of  all  items  of  evidence  of  this  character  are  euffioient,  and 
are  the  only  proper  methods  of  bringing  snch  items  to  the 
attention  of  this  conrt. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


Cason  v.  Crry  of  Lebanon  bt  al. 

INo.  18.480.    Piled  December  18,  18M.]  iw  ^1 

HimoiPAL  CoRPORATioNB.— Street  ImprotienMnt*.— Hnnidp^  cxirpo-  |^  ^l 
nttlona  hare  exclusive  original  jnrisdictioQ  over  the  streetB  Aod  i^  ^ 
ftllejB  within  their  limits,  the  whole  matter  cf  the  improvement  i^r>  nu 
of  the  same,  and  the  aaoeaamenta  to  be  made  In  aid  thereof,  p.  671.     1^*^- 

Same. — Street  Improvement. — Btreets  may  be  improved  under  ib2  tM 
ggieSS.  4S89  Bums  1864,  vrithont  a  petition,  and  over  the  remon-  |}g  ^ 
■tiauoe  of  the  abutting  landowners,  by  a  two-tfairds  vote  of  the  isj  jnyj 
ooonoil  or  board  of  trustees,    p.  67X.  jlj    ^ 

Bau. — Street  Improvement*. — Irtjwietion. — The  power  of  deteitnln-  i^i  2^ 
ing  the  kind  of  street  improvements,  and  when  they  are  neoesaarr,  ~ 

is  vested  in  the  municipal  authorities,  and  the  oourts  cannot  orat- 
trol  such  discretionary  power  by  injunction,    p.  Bit. 

Sams. — Sirtet  Improve7neni$. — A  contniot  entered  into  by  a  city  with 
a  railroad  company  to  regisde  and  gravel  a  street  occupied  by  its 
tracks,  and  keep  same  in  good  repair,  will  not  deprive  the  city  of  the 
power  to  improve  the  street  at  the  expense  of  the  abutting  property 
owners,    pp.  57t,  573. 

gun. — Street  Improvements. — Controed.— A  contract  for  street  Im- 
provements is  not  invalidated  by  an  agreement  entered  into,  bind- 
ing the  contractors  to  ship  material  for  the  improvement  over  a 
certain  railway,  where  the  ordinance  and  contract  for  the  improve- 
ment made  no  reference  to  snch  agreement,    pp.  573,  574. 

ButR.— Street  ImprovemejitB.— Civil  Engineer.~X  oontiBCt  entered 
into  for  stoeet  improvemente  is  not  rendered  invalid  t^  roaoon  of 
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the  fact  that  the  deputy  civil  engineer  of  the  ci^  was  the  father- 
in-law  of  one  of  the  contractors,    p.  574. 
firJtJMCiTON. — Strt^  ImprowmtnU. — Collateral  Attack. — A  suit  to  en- 
joia  the  improvement  of  a  street  being  »  oollatentl  attack  upon  the 
proceedings  of  the  municipal  officers,  only  such  questiona  as  go  to 
the  jurisdiction  and  power  of  ,such  officers  can  be  oonaiderad. 
p.  67* 
HuNioiPAi:.  COBPOBA.T1ONB.  —Street  Improvement».~Injunetum.—CoH- 
ttUutional  Limit  of  Indebtednem. — A,  oontTOCt  entered  into  for  the 
improvement  of  a  street  at  the  expense  of  the  adjoining  proper^ 
owners  is  not  rendered  invalid  bj  reason  of  the  fact  that  the  oity*! 
part  of  the  expense  for  the  street  and  alley  crossings  oreatee  an  in- 
debtedneea  beyond  the  constitutional  limit,    pp.  S75-S77. 
From  the  Boone  Circuit  Court.     Affirmed. 
T.  J,  Ttrhune  and  C.  M.  Zion,  for  appellant 
P.  H.   Dutch,   W.   A.   Dutch  and   8.   R.  Artman,  i<a 
appellees. 

MosKB,  J. — TMb  action  was  brought  by  appellant,  a  rea- 
dent  and  taxpayer  of  the  city  of  Lebanon,  to  enjoin  said 
caty  from  letting  a  otrntract  for  the  improvement  of  a  street 
in  said  city.  Afterwards  supplemental  complaints  were  filed 
making  additional  parties  defendant.  Each  of  the  appellees 
filed  a  demurrer  for  want  of  facts  to  the  complaint  and  the 
same  were  sustained,  and  appellant  refudng  to  plead  further 
judgment  was  rendered  against  him  on  demurrer. 

The  asragnment  of  errore  calls  in  question  the  action  of  tlifi 
court  LD  sustaining  each  of  said  demurrers. 

Omitting  the  formal  parts  of  the  complaint,  it  is  averred 
that  the  tracks  of  the  appellee,  "the  Chicago  and  Southeastern 
Railway  Co.,  occupy  the  center  of  east  Railroad  street,  along 
the  full  length  thereof,  and  the  same  is  used  by  the  railroad 
company  as  a  part  of  its  line  of  railroad;  that  before  said 
railroad  was  constructed  on  said  street,  said  street  had  been 
improved  by  grading  and  graveling,  according  to  the  general 
plan  of  street  improvement  in  said  city;  that  said  railroad 
was  located  on  said  street,  and  said  railroad  grade  established, 
and  said  street  cut  down  and  excavated  by  the  Anderson, 
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Lebuu»  &  St  Looia  Bailroad  Company,  the  first  owners  of 
said  railroad  property;  that  said  railroad  company  was  al- 
lowed and  penuitted  by  the  town,  now  city,  of  Lebanon,  and 
the  owners  of  property  abutting  on  said  street,  so  to  locate 
said  railroad  tracks  and  make  said  grade  and  cnt  down  and  ex- 
cavate said  street,  upon  the  express  agreement  and  considera- 
tion that  said  railroad  company  should,  and  wrnld,  regrade 
and  gravel  said  street,  and  place  the  same  in  good  condition 
and  keep  the  same  in  good  repair;  that  the  track  was  con- 
structed by  the  Midland  Bailway  Company,  a  Eiubeeqnent 
owner,  which  company  also  agreed  to  carry  out  the  contract 
of  the  first  owner;  that  the  appellee,  the  Chicago  &  South- 
eastern Railway  Company,  one  of  the  appellees  herein,  is  now 
the  owner  of  said  railroad  property,  and  that  it  assumed  all 
the  agreements,  liabilities,  debts,  and  legal  obUgationa  of  said 
former  railroad  companies,  and  thereby  assumed  and  agreed 
to  improve  said  street  by  regrading  and  graveling  the  same 
according  to  the  general  plans  for  street  improvement  in  said 
city;  that  said  railroad  companies  have  each  and  aU  failed 
and  neglected  to  improve  and  repair  said  street;  that  the  com- 
mon conncO  of  the  city  of  Lebanon,  over  the  remonstrance 
of  more  than  two-thirda  of  the  property  owners  abutting  on 
said  street,  without  authority  of  law,  entered  into  a  pre- 
tended agreement  with  the  Chicago  &  Southeastern  Railway 
Company  for  the  improvement  of  said  street  at  the  cost  and 
expense  of  the  property  owners  and  city,  releasing  said  rail- 
road company  from  its  obligntiona  to  improve  said  street  and 
keep  the  same  in  repair  at  its  own  cost;  that  to  carry  into 
effect  said  agreement  the  common  council  of  said  city,  on  the 
26th  day  of  April,  1807,  without  any  petition,  passed  a  reso- 
lution for  the  partial  improvement  of  said  street,  assuming 
to  proceed  under  an  act  of  the  General  Assembly  of  March 
8,  18S9,  by  paving  with  brick  a  strip  thirteen  feet  wide  on 
each  side  of  the  space  occupied  by  the  railroad  track;  alfo  by 
constructing  cement  sidewalks  on  each  side  of  said  street,  five 
feet  in  width,  for  the  fnll  length  of  the  improvement;  the 
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property  abutting  on  said  street  to  be  assessed  for  eaid  im- 
proTemcnt,  except  part  occupied  by  street  and  alley  croa^nga, 
tbfc  cost  tif  which  was  to  be  paid  by  the  city.  That  after- 
wards on  the  14th  day  of  June,  1897,  to  further  carry  out 
aaid  Agreement  with  said  railroad  company  for  the  improve- 
nteiit  of  said  street,  the  common  council  passed  an  ordinance 
for  the  improvement  of  said  street  in  accordance  with  said 
resolution;  that  at  the  time  of  passing  said  special  ordiniince 
the  common  council  and  the  railroad  company  entered  into 
a  pretended  contract  which  provided  that,  in  consderation 
that  the  citj'  of  Lebanon  pave  said  street  with  brick  on  each 
side  of  the  railroad  track  to  a  width  not  leas  than  thirteen 
feet,  and  otherwise  improve  said  street,  and  bind  the  con> 
tractor  doing  the  improvement  of  said  street  and  sidewalk  to 
ship  all  material  for  the  improvement  over  said  railroad,  pro- 
vided rates  were  equal  (the  railroad  to  furnish  the  gravel, 
and  transport  it  to  a  suitable  point  to  unload  on  said  street, 
at  sixty  cents  per  cubic  yard),  and  pay  said  railroad  company 
ten 'cents  per  cubic  yard  for  loading  the  same.  The  railroad 
company  was  to  improve  said  street  by  placing  under  its 
tracks  new  ties,  good  gravel  under  the  same,  and  plank  on 
inside  and  outside  of  its  rails  throughout  the  entire  length  of 
said  street,  and  otherwise  improve  between  its  tracks  by  fill- 
ing in  with  gravel  and  tamping  same.  This  contract  was 
executed  June  4,  1897.  That,  in  pursuance  to  said  resolu- 
tion and  special  ordinance  and  agreement  with  the  railroad 
company,  said  city  gave  notice  to  contractors  to  let  the  im- 
provement of  the  street  on  the  12th  day  of  July,  1897,  at 
7  :S0  o'clock,  p.  m.  That  to  improve  said  street  according  to 
the  plans  and  specifications,  the  city  will  incur  a  debt  on  ac- 
count of  street  and  alley  crosainga  of  about  $1,500  which,  it 
is  alleged,  is  in  violation  of  the  Constitution  of  this  State." 
After  setting  out  the  value  of  the  taxable  property  within 
said  city,  and  the  amount  of  the  indebtedness,  it  is  averred 
"that  the  indebtedness  of  said  city  exceeds  two  per  centum  of 
all  the  taxable  property,  and  that  the  taxes  and  income  of 
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said  year  hare  already  been  anticipated;  that  the  city  cannot 
pay  cash  for  saiil  improTement^  for  it  has  not  and  will  not 
have  the  money;  that  said  improvement  will  not  increase  the 
value  of  the  property  on  said  street  to  the  amount  of  the  aa- 
sessment  to  pay  for  such  improvement;  that  said  propoeedt 
improvement  is  not  in  accordance  with  the  general  plan  of 
improvement  in  said  city,  and  is  not  and  will  not  be  ui  public 
utility." 

On  the  17th  day  of  July,  1897,  the  appellant  filed  a 
supplemental  complaint.  It  is  shown  in  this  complaint 
that  since  the  filing  of  the  original  complaint  the  common 
council  of  the  city  of  Lebanon,  in  pursuance  to  ape(»al  ordi- 
nance and  notice,  as  in  said  complaint  alleged,  let  the  con- 
tract for  the  improvement  of  said  street  to  C,  G.  Wills  &  Oo.', 
composed  of  Charles  G.  Wills,  William  A,  Gray,  and 
Thomaa  W.  Huckstep,  alleging  that  said  Huckatep  and  one 
David  M.  Bumea  are  partners,  and  work  and  have  an  office 
together  in  the  business  of  civil  engineering;  that  Huckatep 
is  a  eon-in-law  of  Bumea;  that  as  such  civil  engineers  they 
are  in  the  employ  of  said  city  as  the  deputies  of  one  Enoch 
James;  that  Huckstep  and  Bumes  made  the  plans  and  speci- 
fications for  the  improvement  of  said  street ;  that  Bumes  is  to 
Boperintend  the  work,  make  the  estimates  and  accept  the 
same  npon  the  part  of  the  city.  After  stating  the  coat  of  the 
improvement,  it  is  alleged  that  the  bid  and  contract  price  for 
making  said  improvement  is  far  in  excess  of  the  cost  and 
expense  of  making  the  same;  that  said  C.  G.  Wills  &  Co., 
have  not  commenced  to  construct  said  improvement  but  are 
about  to  enter  upon  said  work,  and  that  they  are  neceaaaiy 
parties;  then  follows  the  prayer  for  relief. 

On  September  14,  1 807,  the  appellant,  Samuel  L.  Cason, 
filed  his  additional  supplemental  complaint,  setting  up  addi- 
tional facta  relating  to  the  matters  in  controversy,  to  some 
extent  restating  matters  contained  in  the  complaint  ftnd  firet 
supplemental  complaint,  and  charging  that  the  work  was  not 
being  done  according  to  the  contract,  and  that  the  materials 
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being  nsed  were  not  in  accordance  with  the  contract;  that  the 
contractore  were  emploTiDg  unekilled  workmen,  and  the 
work  was  being  prosecuted  in  violation  of  the  contract,  oyer 
the  protest  and  objections  of  the  abutting  pn^erty  owners. 
A  copy  of  the  contract  is  made  a  part  of  this  additional  sup- 
plemental complaint 

The  first  reason  urged  for  the  sufficiency  of  the  complaint 
is  as  follows:  ■  "That  there  necessarily  must  be  some  limita- 
tion to  the  authority  of  the  common  council  of  a  ci^  in 
making  public  improTementa." 

It  is  settled  law  in  thia  State  that  the  municipal  corpora- 
tions have  exclusive,  original  jurisdiction  over  the.  streets  and 
alleys  within  their  limits,  and  the  whole  matter  of  the  im- 
provement of  the  same  and  the  assessments  to  be  made  in  aid 
thereof.  Barber  Asphalt,  etc.,  Co.  v.  Edgerion,  125  Ind. 
455;  Keith  v.  Wason,  145  Ind.  149;  §§3161,  3367  R  S. 
1881  and  Homer  1897,  §§3623,  4404  Bums  ■1894.  Streets 
may  be  improved  under  §§4288,  4289  Bums  1894,  withont 
a  petition,  and  over  the  remonstrance  of  the  abutting  land- 
owners, by  a  two-thirds  vote  of  the  council  or  board  of  trus- 
tees. McEneney  v.  Sullivan,  125  Ind.  407;  Keith  v.  TFi7- 
son,  145  Tnd.  149;  Bepuy  v.  City  of  Wahaah,  183  Ind.  336; 
Pittsburgh,  etc.,  R.  Co.  v.  To^vn  of  Crown  Point,  150  Ind. 
636.  The  power  of  determining  the  kind  of  improvements, 
and  when  they  are  necessary,  is  vested  in  the  municipal  au- 
thorities, and  the  courts  cannot  control  this  discrctionaiy 
power  by  injunction.  City  of  Kokomo  v.  Mahan,  100  Ind. 
242,  244;  Leeds  v.  City  of  Richmond,  102  Ind.  372.  376, 
877;  Macy  v.  City  of  Indianapolis,  17  Tnd.  2r>7;  Ton-n  oi 
SvlUvan  V.Phillips,  no  Ind.  320,321;  Wearer  v.  Temphi, 
113  Ind.  298,  299;  Bass  v.  City  of  Ft.  Wayne,  121  Ind. 
3S9,  392;  Elliott  on  Eoads  and  Streets,  p.  338. 

The  second  reason  urged  by  appellant  for  the  sufficiency  of 
his  complaint  is  "that  the  railroad  company  is  legally  bound 
to  improve  the  street  mentioned  without  any  expense  to  the 
city  or  abutting  property  owners."     Under  the  contract  be- 
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tweeo  the  cit^  ODd  the  railroad  company,  set  f(»>th  in  the 
complaint,  it  is  evident  that  the  railroad  company  ia  not 
l^ally  bonnd  to  improve  the  street  by  paving  the  same  with 
brick,  and  by  constructing  cement  ddewslks  on  each  side 
thereof.  Whether  or  not  the  raiboad  company  nnder  its 
said  contract  to  keep  said  street  in  repair  can  be  required 
to  do  so  after  the  work  of  improving  the  same,  aa  contenv- 
plated  by  paving  with  brick,  etc.,  ia  completed,  is  a  different 
question.  That  question  is  not  before  ub  for  decision,  how- 
ever. The  contract  alleged  only  required  the  railroad  com- 
pany to  regrade  and  gravel  said  street,  and  place  the  same 
in  good  condition,  and  keep  the  same  in  good  repair.  Said 
contract  did  not  deprive  the  city  of  the  power  to  improve 
mid  street  in  the  manner  alleged  in  the  complaint  at  the 
expense  of  the  abutting  property  owners  as  provided  by  law. 
Whether  or  not  the  railroad  company  is  liable  for  its  faflure 
to  regrade  and  gravel  said  etreet  as  provided  in  said  contract 
is  not  material  to  the  decision  of  this  case. 

It  is  next  urged  that  the  contract  and  proceedings  for  the 
improvement  of  said  street  were  illegal  and  void  on  account 
of  the  contract  entered  into  with  the  railway  on  June  14, 
1897,  and  for  that  reason  the  complaint  was  sufficient.  Said 
contract  of  Jnne  14,  1897,  so  far  as  it  provided  that  the  com- 
mon cotincil  of  the  city  should  bind  the  contractors  for  the 
improvement  of  said  street  and  sidewalks  to  ship  all  the  ma- 
terial for  said  improvement  over  said  railway,  was  invalid. 
And  BO  the  city  must  have  regarded  it,  for  the  ordinance  and 
the  contract  for  the  improvement  leaves  the  contractors 
entirely  free  to  purchase  the  material  for  the  improvement 
of  said  street  from  whom  they  please,  and  to  transport  the 
same  over  whatever  railroad  they  may  select.  The  agree- 
inent  of  the  railway  company  to  improve  the  part  of  the  street 
occupied  by  its  tracks  materially  reduces  the  cost  of  the  im- 
provement to  be  paid  by  the  abutting  owners  and  the  city. 
The  ordinance  and  contract  to  improve  the  street  are  entirely 
independent  of,  and  make  no  reference  to,  said  contract  with 
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the  railway  company,  and  their  validity  does  not  depend  npon 
the  contract  with  said  company  in  any  way.  It  is  dear 
therefore  that  said  ordinance  and  the  contract  for  said  im- 
provement made  thereunder  are  jiot  illegal  and  void  on  ac- 
connt  of  snid  contruct  with  the  railway  company. 

The  fourth  reason  nrged  by  appellant  in  favor  of  the  soffi- 
ciency  of  the  complaint  ia  that  the  contract  between  the  city 
and  C.  O.  "Wills  &  Co.,  is  void,  for  the  reason  that  David 
M.  Bnmcs,  the  deputy  civil  engineer  of  the  city,  ia  the  father- 
in-law  of  Tlnckstep,  one  of  the  members  of  said  firm.  It  is 
not  averred  that  said  Unmes,  the  deputy  civil  engineer,  is  in- 
terested directly  or  indirectly  in  said  contract,  and  therefore 
the  same  is  not  void  at  common  law  op  under  the  proviaims 
of  §2049  K.  S.  1S81  and  Horner  1897,  §2136  Bums  1894. 

It  may  be  said  of  the  foregoing  reasons  urged  in  favor  cf 
the  sufficiency  of  the  complaint  that  a  suit  to  enjoin  the  im- 
provement of  a  street  at  the  expense  of  the  abutting  owners 
is  a  collateral  attack  iipon  the  proceedin^^  of  the  mimicipal 
officers,  and  for  this  reason,  only  such  questions  as  go  to  the 
jurisdiction  and  power  of  such  officers  can  be  tried.  Qnea- 
tions  as  to  the  manner  in  which  the  work  was  done  under  the 
contract^  and  kindred  questions,  cannot  be  considered  in  soch 
suit,  for  they  do  not  go  to  the  jurisdiction.  McEneney  v. 
Town  of  Sullivan,  125  Ind.  407;  Alley  v.  City  of  Lebanon, 
146  Ind.  135;  Elliott  on  Roads  and  Streets,  pp.  296,  440, 
442.  The  law  ia  that  all  questions  which  are  properly  tri- 
able on  appeal,  or,  by  some  tribunal  authorized  to  try  the 
same,  or,  created  for  that  purpose,  must  be  so  tried,  and  not 
by  injunction.  Only  such  questions  as  go  to  the  power  and 
jurisdiction  of  the  common  council  can  be  tried  by  injunction, 
because  if  the  common  council  has  the  power  and  jurisdiction 
they  cannot  be  enjoined  from  making  the  improvwnent 
Balfe  V.  Lammers,  109  Ind.  347,  348,  349 ;  CUy  of  Indian- 
apolis V.  Oilmore,  30  Ind.  414. '  For  all  that  appear?  in  the 
complaint,  all  the  statutory  requirements  were  complied  with, 
and  the  common  council  had  full  and  complete  jurisdiction. 
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Tbe  fiiftJb  reason  urged  bj  the  appellant  ia  that  said  con- 
tract and  proceedings  for  the  improvement  of  said  street  are 
ill^al  and  void,  on  the  ground  that  said  city  ie  already  in- 
debted beymd  the  constitutional  limit.  The  question  here 
presented  was  considered  in  Quill  v.  City  of  Indianapolia, 
124  Ind.  292,  7  L.  R  A.  681,  and  it  was  held  that  the  con- 
tract for  the  improvement  of  a  street  did  not  create  any  in- 
debtedness against  the  city.  The  mnntcipal  authorities,  in 
that  case,  were  proceeding  under  §§4288-4299  Bums  1894, 
being  the  same  act  under  which  the  common  council  of  t^e 
city  of  Lebanon  was  proceeding  to  make  the  improvement 
sought  to  he  enjoined  in  this  case.  In  that  case  it  was  urged 
that,  as  the  city  was  indebted  beyond  the  constitutional  limit, 
by  the  contract  for  the  improvement  of  the  street,  the  city 
incurred  on  indebtedness  for  the  street  and  alley  crossings 
which  was  in  violation  of  article  13,  of  the  Constitution.  On 
p.  301,  the  court  said:  "As  respects  the  expense  for  so  much 
of  street  and  alley  improvement  as  shall  be  occupied  by  the 
street  and  alley  crossings,  it  is  fairly  apparent  from  the  whole 
scope  and  tenor  of  the  law  that  the  corporation  becomes  liable 
to  pay  that  in  cash  upon  the  completion  and  final  estimate 
of  the  work,  or  as  estimates  therefor  may  be  made  from  time 
to  time.     This  being  so  no  debt  results  on  that  account." 

It  was  held,  however,  in  City  of  Laporte  v.  Oamewell,  146 
Ind.  466,  471,  85  L.  R.  A.  886,  that  whenever  a  city  whose 
indebtedness  exceeds  the  constitutional  limit  does  not  have 
the  money  on  hand  arising  from  current  revenues  to  meet 
its  debts  of  whatever  character  as  they  come  into  existence, 
such  -indebtedness  is  void  because  in  violation  of  the  Con- 
stitution. 

Disregarding  the  conclusions  of  the  pleader,  the  fact«  al- 
leged in  the  complaint  do  not  show  that  the  city  will  be  un- 
able to  pay  out  of  the  current  revenues  of  the  city  its  ordi- 
nary current  expenses  as  well  as  its  part  of  the  expense  of 
the  improvement  of  said  street,  as  the  indebtednees  for  the 
ume  shall  come  into  existence.     Moreover  said  contract  for 
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the  improvement  of  said  street  is  not  invalid,  even  if  tfi« 
city's  part  of  the  expense  therefor  creates  an  indebtedness  be- 
yond the  constitutional  limit  and  is  therefore  void  and  cannot 
be  collected  from  the  city  for  that  reason.  Under  such  dr- 
cnmstances,  the  contractors  would  be  entitled  to  recorer  the 
part  of  the  cost  of  said  improvement  payable  by  the  abutting 
owners,  which  was  over  $5,000,  as  alleged  in  the  complaint. 
The  contractors  were  chargeable  with  notice  of  the  limit  on 
the  power  of  said  city  to  become  indebted  and  that  the  ei^ 
was  already  indebted  beyond  the  cfmatitutional  limit. 
School  Toum  of  Winamac  v.  Hens,  151  Ind.  229,  239,  240, 
and  cases  cited;  City  of  Laporte  v.  Oameioett,  146  lad.  466, 
475.  They  knew  therefore  that  unless  the  city  had  the  caah 
on  hand  arising  from  current  revenues  with  which  to  pay  its 
part  of  the  cost  of  said  improvement  when  the  work  was  com- 
pleted and  accepted,  as  provided  in  their  contract,  as  well  as  its 
ordinary  current  expenses  as  the  same  came  into  existence,  the 
city  could  not  be  compelled  to  pay  its  part  thereof,  becauae 
it  was  unable  to  become  indebted  to  them  under  such  circum- 
stances. City  of  Laporte  v.  OamevKU,  supra,  470-478. 
The  consideration  to  be  paid  by  the  abutting  property  own- 
ers was  sufficient  to  support  said  contract,  and  the  same  vas 
valid,  even  though  when  the  final  estimates  were  made  an 
indebtedness  was  created  against  the  <nty  in  favor  of  the 
contractors  which  they  could  not  collect  because  in  violaticHi 
of  the  Constitution.  School  Town  of  Wtnamac  v.  i7«ss, 
161  Ind.  229,  237-240.  If  the  contractors  were  Trilling  to 
take  the  chances  of  the  city  being  able  to  pay  without  vio- 
lating the  Constitution  of  the  State,  the  citizens  of  the  city 
have  no  ground  for  complaint.  Neither  have  the  abuttin^f 
owners  any  ground  for  complaint,  unless,  on  account  of  the 
fact  that  the  city's  part  of  the  expense  is  not  collectible,  the 
contractors  make  their  bids  at  such  a  figure  that  the  abuttiiig' 
owners  are  compelled  to  pay  more  than  the  improvement 
would  cost  them  if  the  city's  part  of  the  expense  was  collect- 
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ible.     The  facts  averred  in  the  complaint  do  not  show  any 
Hnch  condition  in  this  case. 

If  the  city  doee  not  have  the  money  with  which  to  pay  its 
share  of  the  cost  of  said  improvement  when  the  same  is  com- 
pleted and  accepted,  as  well  aa  its  ordinary  current  expenses 
that  came  into  existence  at  or  before  the  time  of  said  accept- 
ance it  has  no  right  or  authority  to  pay  the  same  at  any  time 
thereafter  and  may  be  enjoined  from  so  doing.  Ciiy  of 
Laporie  v.  Gamewell,  supra,  470,  471.  Whenever  any 
one  gives  each  a  monicipal  corporation  credit,  or  agrees  to  do 
or  furnish  anything  to  or  for  it,  a.t  once,  or  in  the  future 
for  cash,  if  the  cash  is  not  on  hand  to  pay  therefor  when  the 
same  is  done  or  furnished,  including  all  ordinary  current  ex- 
penses, an  indebtedness  is  incurred  which  such  corporation 
has  no  right  to  pay,  and  which  cannot  be  collected,  and  the 
collection  of  which  may  be  enjoined.  In  other  words  such 
corporations  when  indebted  to  the  constitutional  limit,  must 
carry  on  and  conduct  their  affairs  on  a  cash  ba^s,  and  cannot 
do  business  on  credit  so  as  to  incur  any  liability.  Hub  is  be- 
cause it  is  settled  in  this  State  that  a  debt  cannot  be  mado  by 
a  political  or  municipal  corporation  beyond  the  constitutiona] 
limit  for  any  purpose,  not  even  for  the  ordinary  current  ex- 
penses no  matter  how  urgent.  Ciiy  of  Laporte  v.  GameweU, 
supra,  470,  471,  and  cases  cited. 

It  is  not  averred  in  the  complaint  that  the  city,  if  said  is- 
debtednesB  when  it  comes  into  existenee  is  in  excess  oi  the 
constitutional  limit,  will  thereafter  pay  or  attempt  to  pay  the 
same,  nor  is  there  any  presumption  that  it  will  do  so;  tm  the 
contrary,  the  presumption  is  that  the  officeiB  of  the  city  will 
not  commit  any  unauthorized  act,  such  as  paying  indebted- 
ness contracted  beyond  the  constitaticMial  limit 

Judgment  affirmed. 
Vol.  183—87 


SUPREME  COUKT  OP  INDIANA, 


Walters  v.  WawL 


Walters  v.  Wabd. 

[No.  18,708.    Filed  Deoember  14, 18M.] 
Tkni>OB  Aim  PuBaRABKn.—IAena.—Mortgage».~Prioritt/.—TiBintiB 
being  the  owner  of  o&rtain  real  estate  on  which  defendant  held  • 
mortgage  of  16,100,  procured  a  purchaser  therefor,  and  conv^ed 
the  real  estate  to  defendant  upon  a  written  agreement  entered  into 
by  the  parties  that  defendant  shonld  sell  the  real  estate  to  Bach  pnr- 
ohoaer  for  ^,800  in  annual  pajments,  to  be  applied,  first  to  the 
payment  of  interest  on  the  mortgage  executed  b7  plaintiff,  and, 
seoond,  to  plaintiff,  who  was  to  receive  (1,300,  the  exoess  between 
the  mortgage  debt  and  the  selling  prioe,  and,  third,  to  the  princi- 
pal of  the  mortgage  debt.    The  purchaser  took  possession  of  the 
real  estate  under  the  contract,  and  after  making  a  small  paymmt 
thereon,  delivered  to  defendant  the  possession  of  the  real  estate, 
and  defendant  released  him  from  the  contract  of  sale,  without  the 
knowledge  or  consent  of  plaintiff,  and  plaintiff  brought  suit  to 
•nforoe  an  equitable  lien  on  the  real  estate  for  the  amount  of  tbe 
pnrohase  money  in  excess  of  tbe  mortgage  debt.    Held,  that  plain- 
tiff waa  entitled  to  a  lien  for  the  amount  of  suofa  purchase  monc^ 
and  interest,  and  that  the  lien  was  prior  to  the  lien  of  the  prino^ial 
of  the  notes  secured  by  the  mortgage  executed  bj  him. 
Fiom  the  Noble  Circuit  Court.     Affirmed. 
T.  L.  Oravea  and  R.  P.  Barr,  for  appellant 
H.  C.  Peterson  and  L.  W.  Welker,  for  appellee. 
HoiTKB,  J. — Appellee  sned  appellant  and  one  Stout  to  en- 
force an  equitable  lien  on  real  estate.    Appellant's  demurrer 
to  each  paragraph  of  the  complaint  was  sustained  to  the  third 
and  fourth^  and  overruled  as  to  the  other  paragraphs.     Ap- 
pellant filed  an  answer  in  two  paragraphs.     Appellee's  de- 
murrer to  the  second  paragraph  of  said  answer  was  sustained. 
At  the  request  of  appellant  the  court  made  a  special  finding 
of  the  facts  and  stated  concluaiona  of  law  thereon,  to  eadi  of 
which  appellant  excepted.     Over  appellant's  motion  for  a 
new  trial  judgment  was  rendered  in  accOTdanoe  with  the 
conclusionfi  of  law. 

The  assignment  of  errors  calU  in  question  each  uoneliunon 
of  law,  the  action  of  the  court  in  orermling  a|^>eUant's  de- 
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murrer  to  the  first,  secood,  fifth,  sixth,  and  eereDth  para- 
graphs of  the  complaiBt,  in  overruling  the  motioD  for  a  new 
trial,  and  in  snstaining  the  appellee's  demurrer  to  the  seotmd 
paragraph  of  answer. 

The  questions  presented  as  to  the  sufficiency  of  the  plead- 
ings and  the  correctness  of  the  conclusions  of  law  are  the 
same,  and  a  determination  of  the  latter  therefore  neceesaiily 
determines  the  former. 

It  appears  from  the  special  finding  that  on  November  13, 
18!i5,  there  was  due  appellant  from  appellee  $6,000,  princi- 
pal and  interest,  for  which  appellant  held  the  promisaory 
notes  of  appellee  secured  by  a  mortgage  executed  by  appellee 
and  wife  to  appellant  on  a  quarter  section  of  real  estate  in 
Koble  county,  Indiana,  which  was  the  first  lien  thereon;  that 
appellee  was  offered  $7,300  in  payments  for  said  real  estate 
by  one  Stout,  and  desiring  to  pay  said  indebtedness  of  $6,000 
to  appellant,  including  a  note  held  by  appellant  for  $100, 
which  was  not  secured,  he  offered  to  convey  said  real 
estate  to  appellant  by  a  deed  of  genera!  warranty  for  said 
enm  of  $7,300,  providing  appellant  would  sell  the  same  to 
said  Stout  for  the  same  snm,  and  apply  the  proceeds  of  said 
eale  as  provided  in  a  written  contract,  executed  by  said  par- 
ties. Appellant  accepted  said  proposition,  and  on  said  No- 
vember 13,  1895,  appellee  and  wife  executed  to  appellant  a 
warranty  deed  for  said  mortgaged  real  estate,  and  as  a  part 
of  the  transaction,  and  at  the  same  time,  appellant,  appellee, 
and  aaid  Stout  executed  a  contract  in  writing,  which  pro- 
vided, "that  appellee  and  wife  had  on  said  day  sold  and  con- 
veyed said  real  estate  to  said  appellant  for  $6,100,  the  amount 
of  the  principal  and  interest  of  said  mortgage  held  by  Wal- 
ters, on  condition  that  said  Walters  shall  sell  said  real  estate 
to  said  Stout  for  the  sum  of  $7,300,  which  shall  be  paid  as 
follows:  $600  a  year,  until  the  full  payment  of  aaid  connd- 
eration  of  $7,300.  The  first  year's  payment  shall  be  $500 
on  or  before  October  1, 1896,  which  shall  be  secured  by  aecup- 
ity  to  be  approved  by  said  Walters  within  ten  days  from  the 


SUPKEME  COURT  OF  INDIANA, 


Wftltere  V.  Ward. 


date  hereof,  otherwise  this  contract  shall  not  be  hioding  in 
favor  of  said  Stout,  and  $100  shall  be  paid  at  the  end  of  the 
first  year.  Said  moneys  paid  annuallj  shall  be  applied  as 
follows :  Such  payments  shall  be  first  applied  and  indorsed 
on  the  mortgage  notes  now  held  bj  said  "Walters  against  said 
land  until  all  the  interest  or  interest  notes  on  the  mortgage 
shall  be  fully  paid,  and  the  accruing  interest  promptly  paid 
when  due;  then  before  any  application  is  made  of  said  an- 
nual payments  on  principal  of  said  mortgage,  such  payments 
shall  be  applied  from  time  to  time  on  said  stim  of  $1,200 
payable  to  said  Ward;  said  sum  of  $1,200  coming  to  said 
Ward  as  aforesaid  shall  draw  six  per  cent,  interest  from  thii 
date.  It  is  further  agreed  that  when  said  Walters'  interert 
shall  be  paid  in  fnll  and  said  Ward's  claim  of  $1,200  shall 
be  fully  paid,  and  the  principal  of  Walters'  said  mortgage 
reduced  to  $4,000  and  all  taxes  paid  on  said  land  that  are  due 
and  payable,  then  the  said  John  £.  Walters  binds  himself,  his 
heirs  or  as^gns,  to  convey  to  said  Stout,  his  heirs  or  assigns,  a 
good  and  sufficient  deed  of  general  warranty  for  aaid  land; 
the  said  StOTit,  his  heirs  or  assigns,  at  the  same  time  to  execute 
to  said  Walters  a  mortgage  on  said  land  to  secure  the  reridue 
of  said  original  mortgage  and  notes  given  by  Ward  to  said 
Walters;  such  residue  of  the  mortgage  nqtes  to  be  paid  and 
satiefied  only  in  the  manner  mentioned  aforesaid,  that  is  by 
the  payment  of  $600  annually;  the  taxes  of  1895  on  said 
laud  to  be  paid  by  said  Ward,  and  subsequent  taxes  thereon 
to  be  paid  by  said  Stout ;  Stent  to  have  the  wheat  now  grow- 
ing on  the  land,  and  to  keep  the  improvements  insured  for 
$1,600  until  tlie  conaderation  is  fully  paid,  and  to  have  full 
possession  April  1,  1896."  This  contract  was  duly  acknowl- 
edged before  a  notary  public,  and  recorded  in  the  recorder's 
(^ce  of  Noble  coun^,  Indiana.  That  at  the  time  of  the 
execution  of  said  contract  appellant  retained  possession  of 
the  notes  and  mortgage  on  said  real  estate  executed  by  appel- 
lee, and  H  was  understood  and  i^reed  betwe«i  appellant  and 
appellee  and  said  Stout,  at  the  time  of  the  execution  of  said 
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contract,  that  said  appellant  was  to  retain  possesion  of  said 
notes  and- mortgage  unsatiafied  until  the  same  were  paid  and 
diechai^d  by  said  Stout,  and  appellant  did  so  retain  posses- 
sion of  said  mortgage  with  the  intention  that  they  should 
remain  alive,  unsatisfied  and  unpaid;  that  said  Stout  did, 
within  ten  days  from  the  execution  of  said  contract,  secure 
said  first  payment  hy  executing  a  chattel  mortgage  on  the 
20th  day  of  November,  1895,  securing  one  note  for  $500  due 
October  1,  1896,  and  one  for  $100,  due  November  13, 
1897;  that  said  chattel  mortgage  also  secured  the  payment 
of  $600  mentioned  in  said  contract  which  matured  November 
13,  1897.  Said  Stout  took  possession  of  said  real  estate  un- 
der said  contract  of  sale  with  the  knowledge  and  consent  of 
appellant  and  appellee  January  27,  1896.  Before  October 
1,  1897,  said  Stout  had  paid  $301  on  said  real  estate,  and  on 
eaid  day  he  paid  appellant  $554  in  addition  thereto,  and  sor^ 
rendered  and  delivered  to  appellant  the  possesdon  of  said 
real  estate  together  with  the  crops  growing  thereon,  in  con- 
sideration of  which  appellant  released  said  Stont  and  deliv- 
ered up  to  him  said  notes  and  chattel  mortgage  and  released 
said  mortgage  and  took  possession  of  said  real  estate  as  the 
owner  thereof,  and  is  still  in  possession  thereof;  that  appellee 
had  no  notice  or  knowledge  of  the  release  of  said  Stout  until 
long  thereafter;  that  after  giving  credit  upon  the  interest 
doe  Walters,  as  provided  by  said  contract,  for  the  said  sum 
of  $855  paid  by  Stout,  there  still  remains  unpaid  $1,333  in- 
terest due  appellant;  that  there  is  due  "Ward  under  and  by 
virtue  of  said  contract  the  sum  of  $1,200  and  interest  thereon, 
$182,  in  all,  $1,382;  that  there  is  due  appellant  on  his  prin- 
cipal nnder  said  contract  $4,654. 

The  court  stated  as  conclusions  of  law,  (1)  that  the  sum 
of  $1,333  interest  due  appellant  is  a  first  lien  on  said  real 
estate;  (2)  that  the  $1,382  due  appellee  is  a  second  lien  on 
said  real  estate;  (3)  that  the  said  $4,654  principal  due  appel- 
lant is  a  third  lien  on  said  real  estate;  (i)  that  said  Stout  has 
no  interest  in  and  to  said  real  estate  except  such  as  is  subject 
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to  the  claims  of  appellflnt  and  appellee;  (5)  that  said  pmI 
estate  should  be  sold  to  pay  the  claims  as  set  out. 

Appellant  insists  that  under  the  written  contract  appellant 

held  the  mortgage  notes  for  $6,100  unpaid  and  unsatisfied, 

and  that  thej  were  the  first  lien  on  said  real  estate,  and  tbiA 

'  the  $1,200  due  appellee  could  not  in  anj  manner  beocane  a 

lien  on  said  land  prior  to  appellant's  mortgage. 

It  is  true  that  when  appellee  owned  said  real  estate,  the 
sum  of  $6,000  payable  to  appellant,  and  secnred  by  a  nnHt- 
gage  on  said  real  estate,  was  the  first  Uen  thereon,  but  when 
he  conveyed  the  land  to  appellant  under  said  contract  it  waa 
expressly  stipulated  that  the  purchase  money  to  be  paid  by 
Stout  for  said  land  was  to  bo  applied  first  to  the  payment  of 
the  interest  on  the  said  mortgage  notes  agned  by  appelke 
held  by  appellant ;  that  after  the  payment  of  the  said  interest, 
before  any  payments  made  by  Stout  shall  be  applied  on  the 
principal  of  said  mortgage  notes,  the  $1,200  of  the  purchase 
money  for  said  land,  with  interest,  payable  to  appellee,  shoold 
be  paid,  liy  this  contract  the  priority  of  the  liens  of  appel- 
lant and  appellee  were  fixed.  Appellant,  appellee,  and  Stout 
had  the  right  as  between  themselves  to  agree  that,  after  the 
payment  of  the  interest  due  appellant  upon  the  notes  signed 
by  appellee,  appellee  should  be  paid  the  $1,200  and  interest, 
his  part  of  the  purchase  money,  before  any  part  thereof 
should  be  applied  upon  the  principal  of  said  notes  held  by 
appellant,  even  if  there  was  no  mei^r  of  said  mortgage  lien 
and  the  same  was  kept  alive.  Loewen  v.  Foraee,  137  Mft 
29,  39,  48,  33  S.  W.  712,  59  Am.  St.  489,  494,  495: 
Malmgren  v.  Phinney,  50  Minn.  4.57,  52  N.  W.  915,  18  L 
R.  A.  753:  Morgan  v.  Klive,  77  Iowa  681,  42  N.  "W.  559; 
1  Jones  on  Mort.  §608. 

Conceding,  without  deciding,  that  there  was  no  merger  of 
the  mortgage  lien  of  appellant  on  said  real  estate,  it  is  clear, 
under  said  eontract,  that  the  Hen  of  the  $1,200  purchase 
money  and  interest  due  appellee  was  prior  to  the  lien  of  the 
principal  of  the  notes  secured  by  said  mortgage  executed 
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by  i^>pellee  to  appellant.  It  is  TumeceBeary  therefore  to  de- 
cide whether  or  not  when  appellant  received  the  deed  from 
appellee  for  said  real  estate  the  mortgage  lien  of  appellant 
was  merged  in  the  fee  simple,  or  if  there  was  no  merger  then 
whether  there  was  when  Stout  surrendered  the  land  to  ap- 
pellant on  October  1,  1897,  becanse  the  conclusions  of  law 
and  judgment  rendered  thereon  give  appellant  the  same  re- 
lief that  he  would  have  been  entitled  to  if  there  was  no 
merger.  As  appellee  had  no  notice  or  knowledge  of  the 
agreement  between  appellant  and  Stout  by  which  appellant 
repurchased  said  real  estate,  his  rights  are  the  same  as  if  said 
contract  had  not  been  made.  This  was  the  theory  upon 
which  the  court  tried  the  cause  and  stated  the  conclosionB  of 
law.  Upon  this  theory  it  was  proper  to  find  tlie  amoont  of 
int«%Bt  due  appellant  after  deducting  the  payments  amount- 
ing to  $855  made  by  Stout,  and  the  amount  due  aj^ellee, 
principal  and  interest,  as  well  as  the  principal  sum  due  ap- 
pellant. The  notes  and  mortgage  executed  by  appellee  to 
appellant  are  mentioned  in  said  contract,  and  the  amount  of 
principal  and  interest  due  appellant  under  said  contract  ia 
determined  by  said  notes.  Even  upon  appellant's  theoiy, 
therefore,  that  there  was  no  merger  of  the  mortgage  lien 
and  that  what  was  due  him  was  secured  by  said  mortgage,  he 
was  not  injured  by  the  finding  that  the  several  sums  due  ap- 
pellant and  appellee  were  due  under  said  contract  The 
oonclnuons  of  law  are  clearly  right  upon  the  facts  found,  and 
in  harmony  with  the  written  contract  of  the  parties,  which 
eannot  be  varied,  changed,  or  contradicted  by  any  previous 
statements  or  tie^^otiations,  or  any  contemporaneous  parol 
agreement  or  understanding.  Bever  v.  Sever,  144  Ind.  157, 
161,  and  cases  cited;  Cole  v.  Oray,  139  Ind.  396;  Hostetter 
V.  Auman,  119  Ind.  7;  Phiilbrook  v.  EmswUer,  92  Ind.  590; 
King  V.  Enterprise  Ins.  Co.,  45  Ind.  43;  Coy  v.  Stucker,  31 
Ind.  161. 

Appellant  insists  that  the  finding  that  appellant  released 
Btout  from  his  contract  to  purchase  and  pay  for  said  land  is 
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not  atistained  b;  the  evidence.  Thia  finding  ia  not  mateml 
for  if  tbere  had  been  no  finding  on  said  question,  or  if  it  wsa 
expressly  found  that  Stout  was  not  released  from  said  con- 
tract^ the  conclugions  of  law  stated  by  the  court  would  not  be 
erroneous.  Appellant  could  not  release  or  discharge  Stout 
from  his  liability  to  appellee,  and  the  concluaiona  of  law  and 
judgment  rendered  thereon  are  correct,  so  far  as  the  lien  of 
appellant  and  appellee  and  their  priority  and  order  of  pay- 
ment are  concerned,  without  regard  to  whether  Stout  holds 
said  real  estate  under  his  contract,  or  has  surrendered  the 
Bsme  to  appellant,  or  has  been  released  by  appellant  from  hia 
liability  to  him. 

Whether  or  not  appellant's  contract  of  November  18, 
1895,  was  an  improvident  one  on  hia  part,  or  whether  he 
could  or  eboold  have  foreseen  all  the  consequencee  therecrf 
we  ate  not  required  to  determine;  we  can  oidy  say  that  his 
lien  on  and  right  to  and  interest  in  said  real  estate  are  fnlfy 
protected  by  the  judgment  rendered,  and  he  hae  no  jnat 
grounds  for  complaint. 

The  death  of  appellant  after  the  submisfflon  of  thia  caae 
being  shown,  the  judgment  is  affirmed  as  of  the  date  of  mb- 


Coup  v.  The  State. 
[No.  1I>,0S7.  filed  December  14, 18».] 
nss  m  CsataAL  htyr.— Larceny.— EmbegeUment,— The  aooees,  ooatmt,  or 
|iK  SM  po8S«eeion  of  properiy  b^  an  employe  u  ptoTided  in  §3022  Bmns 
IK  Uu  1S94,  defining  the  orime  of  embeezlemeat,  means  more  tbaa  mere 
"iK  ■  SHi  physical  acceaa  or  opportunity  of  approach,  and  a  farm  hand  who. 
Ian  ""  during  the  absenoe  of  bis  employer,  and  without  his  knowledge  or 
I  ^  consent,  broke  open  a  box  of  wheat  belonging  to  his  employer,  and 
ISI  au  removed  the  wheat  therefrom  and  sold  it,  is  guil^  of  laromy,  and 
'^^1       not  of  embezzlement,    pp.  BSS-S8S. 

]U  i78|  SiMx.— Indeterminate  Sentence  Law.— Verdict.— Laroeny.— A  veidict 
'"  ^^  finding  accused  guilty  of  larceny,  and  that  he  was  over  sizteMi 
i''i>7  4^  years  of  age,  and  under  thirty  years  of  age,  is  a  sufficient  compU- 
JhgjMsj  ^^^  ^jjjj  (jjg  tonoa  of  the  act  of  18B7  (Acts  1887,  p.  69)  requiring 
the  jury  to  "  find  and  state  whether  or  not  the  defendant  is  ot«r 
eizteenyeaiBof  age,  and  less  than  thirty  years  of  age."  pp,SSS,SS9. 
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Crikinai.  Law.— Jndeterminafe  Sentence  Law.— Verdict.— Eviden/x. 
—A  new  trial  will  not  be  gr&nted  on  account  of  the  failure  of  the 
e^denoe  to  support  the  finding  of  the  jut7  that  accused  was  over 
sixteen,  and  less  than  thirty  jears  of  age,  as  such  finding  has  noth- 
ing to  do  with  the  question  of  his  guilt  or  innocence,  but  simplf 
•determinea  the  place  of  his  confinement,   pp.  589,  BOO. 

Sakk — Verdict. — Larceny. — Where  accused  was  charged  in  the  in- 
fonnatitm  with  the  crime  of  petit  larceny,  a  rerdict  finding  that 
be  was  "guilty  aa  charged  in  the  indictment"  was  equivalent  to 
ft  finding  that  he  was  guilty  of  petit  larceny,  and  the  misnomer  of 
Uie  information  was  a  mere  irregularity,  by  which  defendant  was 
not  prejudiced,    p.  S90. 

Saxk.— Larceny,— Fine*.— Indeterminate  Sentence  Law.—That  por- 
tion of  §2007  Bums  IBM,  making  a  fine  not  exceeding  9SO0  a  part 
of  Ute  penalty  for  the  offense  of  petit  laroeny,  waa  not  repealed  by 
the  indfltermiaate  aeotence  taw.    p.  690. 
From  the  Hamilton  Circuit  Court.     Affirmed, 
S.  D.  Sttiart  and  C.  0.  Reagan,  for  appellant. 
Wm.  L.  Taylor,  Attorney-General,  C.  C.  Hadley,  Merrill 

Moorea  and  John  E,  Garter,  for  State. 

DowLiBO,  J. — Information  founded  upon  an  affidavit 
ehargiDg  appellant  with  the  crime  of  petit  larceny.  Trial  by 
jury.  Verdict  of  guilty.  ^Motion  for  a  new  trial  overruled, 
and  jndgment  on  verdict  that  appellant  be  committed  to  the 
care  and  custody  of  the  board  of  managers  of  the  Indiana  Re- 
formatory, etc.,  that  the  State  of  Indiana  recover  from  the 
appellant  the  aum  of  $1  as  a  fine,  and  that  he  pay  all  costs, 
etc. 

The  only  error  discussed  on  this  appeal  is  the  ruling  of  the 
court  on  the  motion  for  a  new  trial.  It  is  insisted  that  the 
verdict  and  jndgment,  respectively,  are  "contrary  to  law"  and 
"contrary  to  the  evidence." 

The  first  point  made  is  that  the  appellant,  if  guilty  at  all, 
was  guilty  of  the  crime  of  rmhezzlement,  and  not  of  larceny. 

The  evidence  shows  that  he  boarded  and  lodged  at  the  resi- 
dence of  the  prosecuting  witness  on  a  farm,  and  that  occa- 
sionally he  did  small  jobs  of  work  for  said  witness,  such  as 
feeding  and  caring  for  live  stock,  building  fences,  hauling 
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iDRnure  and  the  like.  During  the  temporary  absence  from 
home  of  the  prosecuting  witness,  appellant,  who  remained  on 
the  farm  with  the  family  of  the  prosecuting  witneaa,  withoat 
the  knowledge  or  consent  of  the  prosecuting  witness,  or  of 
any  of  his  family,  broke  open  a  large  box  containing  a  lot  of 
wheat  belonging  to  the  prooecuting  witness,  and  removed 
some  twelve  budiels  therefrom,  which  he  hauled  away  and 
sold.  Afterward,  when  charged  with  taking  the  wheat,  he 
denied  it- 
Counsel  for  appellant  contend  that  the  appellant  was  the 
servant,  or  employe  of  the  prosecuting  witness,  that,  aa 
such  servant  or  employe,  he  had  access  to  the  wheat,  and  that 
his  felonious  appropriation  of  the  same  fell  within  the  provi- 
Bi<»i3  of  §2022  Bums  1S04,  defining  the  crime  of  embeszle- 
ment,  the  substance  of  which  may  be  thus  stated: 

Every  servant  or  employe  of  any  person,  who,  having  ac- 
cess to,  control,  or  possession  of,  any  article  or  thing  of  value 
to  the  possession  of  which  his  employer  is  entitled,  shall, 
while  in  snch  employment,  take,  purloin,  secrete,  or  in  any 
way  whatever  appropriate  to  his  own  use  any  property,  or 
thing  of  value  belonging  to,  or  held  by,  such  person,  in  whose 
employment  said  servant  or  employe  may  be,  shall  be  deemed 
guilty  of  embezzlement,  and,  upon  conviction  thereof,  shall 
bo  imprisoned,  etc. 

The  access  to,  control,  or  possessirai  of  property  of  the 
servant  or  employe  intended  by  the  statute,  is  such  access 
tp,  control,  or  possession  as  arises  from  the  nature  of  the  em- 
plnyment  with  reference  to  the  particular  article  of  property 
feloniously  appropriated.  Something  more  than  mere  phys- 
ical access,  or  opportunity  of  approach  to  the  thing,  is  re- 
quired. There  must  be  a  relation  of  special  trust  in  regard 
to  the  article  appropriated,  and  it  must  be  by  virtue  of  snob 
trust  that  the  servant  has  access  to,  or  control,  or  possession 
of  it.  No  such  relation  of  tmst  exists  between  a  farm  hand 
and  his  employer,  with  reference  to  the  master's  wteat  or 
other  farm  products  with  which  the  servnnt  is  not  entnuted 
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for  the  purpose  of  Bafekeepiug,  duriage,  deliTery,  or  aale. 
If  euch  a  eerrant  felonionalj  purloms,  aecretea,  or  otherwise 
appropriates  the  property  of  the  master,  such  taking  is  lar- 
ceny, and  BOt  embezzlement. 

Even  where  the  servant  has  the  care  and  oversight  of  prop- 
erty belonging  to  the  master,  the  felonious  appropriation  of 
it  by  the  servant  is  larceny.  The  law  in  such  cases  is  thus 
stated  by  an  eminent  author: 

"If  a  servant,  who  has  merely  the  care  and  oversight  of 
the  goods  of  his  master, — as  the  butler  of  plate,  a  messenger 
or  runner  of  money  or  goods,  a  hostler  of  horses,  the  shep- 
herd of  sheep,  and  the  like, — convert  such  goods  to  his  own 
use,  without  his  master's  consent,  this  is  a  larceny  at  common 
law;  because  the  goods,  at  the  time  they  are  taken,  are 
deemed  in  law  to  be  in  the  possession  of  the  master,  the  pos- 
session of  the  servant  io  such  a  case  being  the  poeseeuon  (d 
the  master. 

"Thus  where  A,  going  on  a  journey,  left  his  shop  in  the 
care  of  the  defendant  under  the  siiperintendenee  of  A's 
brother,  and  the  latter,  on  account  of  the  defendant's  drunk- 
enness, dismissed  him;  and  A,  on  returning,  found  his 
goods  missing,  and  pursuing  the  defendant,  ojrertook  him 
with  some  of  them  in  his  possession  the  court  sustained  a 
conviction.  *  *  *  The  rule  may  be  amplified  by  say- 
ing that  where  one  having  only  the  care,  charge,  or  custody 
of  property  for  the  owner  converts  it  animq  furandt,  it  is 
larceny.  *  *  »  A  clerk  taking  money  or  goods  from 
his  employer's  safe,  till,  or  shelves  is  guilty  of  larceny,  unless 
it  appear  that  he  is  specially  authorized  to  dispose  of  such 
money  or  goods  at  his  discretion."  Wharton's  Grim.  Law 
(8th  fd.),  §§956,  957,  960. 

It  is  said  by  the  same  author  that,  "Embezzlement  ia  an 
intentional  and  fraudulent  appropriation  of  the  goods  of 
another  by  a  person  intrusted  with  the  property  of  the  same. 
In  the  common  law  definition  of  larceny,  we  must  remember, 
there  are  two  gaps  through  which,  in  the  expansion  of  busi- 
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nee&,  many  criminala  escaped.  The  first  of  these  gaps  is 
caused  by  the  position  that  to  maintain  larceny  it  is  necessaiy 
that  the  stolen  goods  should  have  been  at  some  time  in  the 
prosecutor's  possession.  The  second  resultfl  from  the  a^timp- 
tion  that  ■when  possession  of  goods  is  acquired  bona  fide  by  a 
bailee,  no  etibsequent  fraudulent  conversion  (unless  there  be 
breakiiig  of  bulk  or  some  other  rupture  of  the  conditions  of 
bailment)  can  be  larceny  while  the  bailment  lasts.  To  cure 
these  defects  were  passed  the  embezzlement  statutes  of  Eng- 
land, and  of  most  of  the  United  States.  These  statutes  were 
intended  simply  to  establish  two  new  cases  of  larceny.  If  a 
servant  (and  this  is  the  first  of  the  two)  steals  his  master's 
goods  before  they  have  come  into  his  master's  possession,  he, 
the  servant,  shall  be  gnilty  of  larceny.  And  the  second  ia, 
that  it  ^all  be  larceny  for  a  trustee  or  bailee  to  fraudulently 
convert  to  his  own  use  his  master's  goods  he  may  have  bona 
fids  received.  Now,  as  neither  of  these  cases  is  larceny  at  com- 
mon law,  the  statutes  of  embezzlement  in  no  way  overlap  the 
old  domain  of  larceny.  They  fvere  passed  solely  and  exclu- 
sively to  provide  for  cases  which  larceny  at  common  law  did 
not  include.  Hence,  nothing  that  is  larceny  at  common  law  is 
larceny  under  the  embezzlement  statutes;  and  nothing  that 
is  larceny  under  the  embezzlement  statutes  is  larceny  at  com- 
mon law."  Wharton's  Grim.  Law  (8th  ed.),  §1009.  See, 
aho,  §§1905,  1924;  Bishop  on  Grim.  Law  (4th  ed.),  §§326- 
870;  Marcus  v.  State,  26  Ind.  101;  Smith  v.  State,  28  Ind. 
321. 

Under  these  authorities,  it  seems  clear  that  the  appellant 
was  properly  charged  with  the  crime  of  larceny. 

The  next  point  made  by  counsel  for  appellant  is  that  the 
verdict  is  contrary  to  law,  for  the  reasMi  that  it  does  not  find 
the  exact  age  of  the  appellant. 

In  our  opinion,  it  was  not  necessary  that  the  verdict  should 
state  his  exact  age.  In  many  cases  this  mi^t  be  impoeable 
for  want  of  proof.  Besides,  the  statute  does  not  require  it. 
The  provision  on  that  subject  is  as  follows:     "In  all  cases  of 
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felony  tried  hereafter  before  any  court  or  jury  in  this  State, 
if  the  court  or  jury  find  the  person  on  trial  guilty  of  a  felony, 
it  shall  be  the  duty  of  such  court  or  jury  to  further  find  and 
state  whether  or  not  the  defendant  la  over  sixteen  (16)  years 
of  age,  and  less  than  thirty  (30)  years  of  age."  Acts  1897, 
p.  69,  §8253i  Bums  Supp.  1897. 

The  verdict  found  that  the  appellant  was  over  nzteen 
'  years  of  age,  and  under  thirty  years  of  age,  and  this  was  a 
full  and  literal  compliance  with  the  terms  of  the  act  of  1897. 
The  ol)j>ct  of  the  statute  is  attained  when  the  fact  is  found, 
gmcrally,  that  the  age  of  the  defendant,  at  the  time  of  his 
conviction,  is  between  sixteen  yeara  and  thirty  years.  A 
person  between  these  ages,  at  the  time  of  conviction,  is 
deemed  a  proper  subject  for  the  Reformatory  at  Jefferson- 
ville,  and,  although  he  may  pass  the  age  of  thirty  years  be- 
fore the  expiration  of  his  term,  that  circumstance  alone  is  not 
sufficient  to  require  his  transfer  from  the  Reformatory  to  the 
Indiana  State  Prison  at  Michigan  City.  This  construction  of 
section  eight  of  the  act  of  1897  is  sustained  by  the  language 
of  section  ten  of  the  same  act,  which  authorizes  the  board  of 
managers  of  the  Reformatory,  "with  the  consent  of  the  Gov- 
ernor, to  transfer  temporarily  to  the  Indiana  State  Prison, 
any  prisoner  who,  subsequent  to  hie  committal,  shall  be 
shown  to  their  satisfaction  to  have  been,  at  the  time  of  hw 
conviction,  more  than  thirty  years  of  age." 

It  is  farther  objected  that  there  was  no  evidence  as  to  the 
age  of  the  appellant,  and  that,  therefore,  the  verdict  is  not 
sustatned  by  the  evidence. 

"We  do  not  regard  this  omisaion  as  a  sufficient  cause  for  a 
new  trial.  The  age  of  the  defendant,  in  a  proeecution  for 
larceny,  is  not  one  of  the  facts  chaiged  in  the  indictment  or 
information.  It  has  nothing  to  do  with  the  question  of  1^ 
guilt  or  innocence  of  the  defendant.  It  is  important  only 
with  reference  to  the  place  in  which  the  defendant  shall  be 
confined  during  the  term  of  his  imprisonment.  On  this 
point,  the  verdict  or  finding  of  the  court  is  advisory  only,  and 
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an;  eiTOT  made  hy  the  court  or  jury  may  be  corrected  hj  the 
board  of  managers,  witli  the  consent  of  the  Governor,  and 
the  prisoner  transferred  to  the  proper  institatku.  Acti 
1897,  §10,  p.  74,  §8253k  Bums  Supp.  1897. 

Aa  these  prorisions  in  regard  to  persons  charged  with 
crime,  who  are  less  than  thirty  years  of  age  at  the  time  of  con- 
viction, are  for  the  benefit  of  the  defendant,  it  is  his  duty  to 
declare  or  prove  his  correct  age,  and  if  he  fails  to  do  bo,  he 
cannot  complain  if  the  court  or  jury  gives  him  the  benefit  of 
the  statote  without  such  proof.  In  other  words,  the  defend- 
ant is  not  injured  by  the  failure  to  make  the  proof,  and  he 
cannot  predicate  error  in  the  proceedings  of  the  court  npon 
a  decision  in  his  favor.     May  v.  Staie,  140  lud,  88. 

In  the  next  place,  counsel  aay  that  the  verdict  does  not, 
as  the  statute  requires,  name  the  crime  of  which  the  appel- 
lant was  foimd  guilty.  The  verdict  found  that  the  appellant 
was  "guilty  as  charged  in  the  indictment."  This,  we  think, 
was  a  sufficient  compliance  with  the  law.  In  the  iniormation, 
the  appellant  was  charged  with  the  crime  of  petit  larceny. 
The  verdict  that  he  ^vas  guilty  as  charged  was  equivalent  to 
a  finding  that  he  was  guilty  of  petit  larceny.  The  miaaconer 
of  the  information  was  a  mere  irregularity  by  which  the  ap- 
pellant was  not  prejudiced.  Polsom  v.  State,  137  Ind.  619; 
May  V.  State,  140  Ind.  88. 

In  the  last  place,  it  is  claimed  that  the  judgment  ia  a^ 
roneous  because  it  includes  a  fine  of  $1,  as  well  as  the  im- 
prisonment provided  for  in  the  indeterminate  sentence  act  of 
1897.  There  ia  nothing  in  this  objection.  The  section  de- 
fining petit  larceny  makes  a  fine  not  exceeding  $500  a  pert 
of  the  penalty  for  that  offense.  This  portion  of  §2007  Bums 
1894  was  not  repealed  by  the  indeterminate  sentence  act. 
Beahr  v.  Staie,  150  Ind.  390;  Zeilinaki  v.  Slate,  150  Ind. 
700. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 
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GUITDSB  ST  AL.  V.  TtBBITS,  ADIONISTRATOB. 

[No,  18,400.    FUad  Deoember  14,  IBM.] 

Apfxal  and  Erbob.— HarmJeM  Error.— Available  error  cannot  be 
predicated  upon  the  mlings  of  the  court  on  the  QiBt  paragiapb  of 
complaint,  where  the  Bpeoial  verdict  followed  the  second  pars- 
graph,    p.  S9S. 

SzDUonoK. — Comjtiaint. — Motion  to  Make  More  Specific. — Where  a 
Domplaint  for  seduction  charged  that  defendant  took  advantage  of 
plaintiff's  youth,  loneliness,  and  ignorance  of  the  waya  of  the  world, 
and  by  reason  of  his  own  maturitj,  experience,  and  position,  by 
arti&c««  and  persnasions  accomplished  her  niin,  no  error  was  com- 
mitted in  overruling  a  motion  to  tnska  the  complaint  more  specific 
by  stating  the  facts  constituting  the  artifices  and  persoasioa  em- 
ployed by  defendant,    pp.  B9S-B98. 

8ua.-~Complaint.~Ji}inder  of  CauMs.— A  complaint  alleging  that 
defendant  by  his  artificee  and  persuasions  seduced  plaintiff  and 
induced  her  to  have  sexual  intercourse  with  him.  from  which  she 
became  pr^nant  with  child  on  two  occasions,  and  that  on  each  oc- 
casion he  and  his  codefendant  conspired  together  and  induced 
her  to  submit  to  an  abortion  in  order  to  prevent  childbirth,  and 
the  consequent  exposure  of  defendant,  states  a  single  oanse  of  ac- 
tion against  defendants  jointly,  &nd  no  error  was  committed  In 
denying  a  motion  to  separate  the  complaint  into  paragraphs  and 
overrulingademurrerformisjoinderofoausesof  action,  pp.  698-801. 

Sahk. — Special  Verdict. — A  finding  by  the  jury  in  an  action  for  se- 
duction that  plaintiff  was  chaste  prior  to  the  time  of  her  intetcotuw 
with  defendant,  and  that  she  yielded  her  person  to  him  becanee 
of  her  confidence  in  him,  her  belief  in  his  flattery,  persuaedoDS  and 
protestations  of  affection  practiced  upon  ber  for  a  long  time  prior 
thereto,  and  her  reliance  upon  his  continued  promises  of  friendship, 
protection,  and  assistance  in  getting  whatever  she  might  ask  for  or 
need,  constituted  a  sufficient  finding  of  the  ultimate  facts  to  show 
the  means  employed  by  defendant  in  seducing  plaintiff,    p.  60S. 

Saxe. — XAmitation  of  Aetiotu. — Successive  acts  of  sexual  interoonrBe 
constitute  a  continuous  wrong,  consummated  in  the  last  act.  and 
an  action  for  seduction  brought  within  two  years  of  the  final  act 
of  sexual  intercourae  Is  not  barred  by  the  two  years'  statute  of 
limitation,  although  the  first  act  of  Intercourse  occurred  more  than 
four  years  before  the  action  was  brought,    pp.  60S-606. 

Bam*.— Abortion.— Liabiiity  of  Phyrieian.—A.  physician  who  per- 
formed on  operation  on  a  woman  for  the  purpose  of  producing  an 
abortion  in  order  to  conceal  knowledge  of  the  seducer's  lufclt  inter- 
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ooiuse  with  her  ia  liable  in  an  ootion  for  seduotioii,  although  he  did 
not  know  that  his  codefendiuit  aeduced  plaintiff,    pp,  60S,  606. 

COHTINCANCB. — Abgenix  of  Witness. — The  failure  to  gnmt  ft  continn- 
anca  on  account  of  the  absence  of  a  witness  will  not  be  reviewed  on 
appeal,  where  it  is  shown  that  the  witness  was  old  and  infirm,  and 
the  fact  sought  to  be  proved  by  the  absent  witneaa  waa  testified  to 
b7  fourteen  other  witneesee.    pp.  606,  607. 

tnsTRV<ntoiis.—Seduclum.—ChaBtity  of  Plaintiff.— Qmeral  S^ptita- 
tion, — Evidence. — Burden,  of  Proof.— kn  instruction  in  the  trial  of 
on  actico)  for  seduction,  that  the  law  preeumes,  in  the  absence  of 
evidence,  that  pleuntiff  was  Tirtuous  before  her  alleged  seduction, 
and  that  in  weighing  the  evidence  as  to  her  general  reputation  for 
chastity  tho  jury  were  not  bound  by  that  evidence  to  find  that  she 
waa  not  virtuous,  but  must  consider  all  the  evidenoe  in  the  case  in 
determining  whether  or  not  she  was  virtuous,  was  correct,  whrae  a 
proper  inatmction  was  given  as  to  burden  of  proof,    p.  607. 

EviDBNOK. — Exceptions.— Offer  to  Prove. — An  exception  is  not  prop- 
erly saved  to  the  action  of  the  court  in  sustaining  an  objection  to  a 
question  propounded  to  a  witness  by  defendant,  where  defendant 
eioapted  to  the  ruling  and  afterward  made  the  offer  to  prove. 
pp.  807,  60S.     ' 

Daiusxs. — Setluction.-~Jwigmtnt. — A  verdict  in  anaoticm  for  sedne- 
tioa  nnnnnninf  plnintiff'n  damages  at  |0,000  will  not  be  set  aaide  as 
exoeasive,  where  the  judge  who  heard  the  case  approved  the  awasi 
mteat,  and  ther^  nothing  in  the  record  to  show  that  the  vetdict 
WM  the  offq>ring  of  prejudice  or  passion,    pp.  608,  60S, 

From  the  Wells  Circuit  Court     Affirmed. 

H.  J.  Paulns,  F.  C.  Dailey,  A.  Simmont,  J,  8.  DaStg, 
E.  BrownUe  and  0.  L.  Cline,  for  appellants. 

A.  N.  Martin  and  W.  H.  Eichhom,  for  appellee. 

Baeeb,  J. — Action  b;  Dora  Troxell  against  appellants  for 
damages.  Complaint  in  two  paragrapha.  Motion  hj  each 
appellant  to  mate  the  complaint  more  specific,  motion  by 
each  appellant  to  require  plaintiff  to  state  her  causes  of  actiim 
in  separate  paragraphs  and  number  them,  and  separate  de- 
murrers for  want  of  facts  and  for  mi^oinder  of  causes  oi  ac- 
tion, by  each  appellant  to  each  paragraph  of  complaint,  were 
overruled.  Appellants  separately  filed  answers  oi  genenl 
denial  and  of  the  tiro  jeara  statute  of  IimitBti(»i&     ^mpij  in 
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denial.  Motion  b;  appellants  for  continuance  o^ermled. 
Eequeat  by  appellants  for  special  verdict.  Trial,  and  special 
verdict.  Motion  by  each  of  the  parties  for  judgment  on  the 
special  verdict.  Appellants'  motion  overruled.  Separate 
motions  for  new  trial  by  each  appellant  overruled.  Judgment 
on  special  verdict  in  favor  of  plaintiff.  Separate  exceptions 
were  reserved  by  each  appellant  to  each  adverse  ruling.  All 
motions,  instructions  and  the  evidence  are  properly  incorpo- 
rated in  bills  of  exceptions,  which  are  properly  in  the  record. 
Plaintiff  died  after  judgment  was  rendered  and  before 
this  appeal  was  perfected.  The  appeal  is  prosecuted  against 
the  administrator  of  plaintiff's  estate.  The  death  of  the  ad- 
mitiistrator  since  the  submission  of  the  cause  ia  suggested, 
and  the  request  is  made  that  judgment  be  rendered  as  of  the 
date  of  submission.  Appellants  separately  assign  errors  on 
the  various  adverse  rulings  above  mentioned. 

The  special  verdict  follows  the  second  paragraph  of  com- 
plaint. The  rulings  on  the  motions  and  demurrers  addressed 
to  the  first  paragraph  may  therefore  be  passed  by;  for,  even 
if  they  were  found  on  examination  to  be  erroneous,  they 
were  harmless.  Lime  City,  eic,  Asm.,  v.  Black,  136  Ind. 
544;  Tewksberry  v.  Howard,  138  Ind.  103;  Woodard  v. 
MitcheU,  140  Ind.  406;  Marvin  v.  Soger,  145  Ind.  261; 
Laughery  Turnpike  Co.  v.  McCreary,  147  Ind.  626;  Louis- 
ville, etc.,  B.  Co.  V.  Schmidt,  147  Ind.  638;  SmUh  v.  WeU* 
Mfg.  Co.,  148  Ind.  888;  Illinois,  etc.,  R.  Co.  v.  Cheek,  X&i 
Ind.  668. 

The  second  paragraph  alleges  "that  plaintiff  now  is  and 
always  has  been  an  unmarried  female;  that  she  arrived  at  the 
age  of  twenty-one  years  on  the  l7th  day  of  March,  1896; 
that  on  or  about  the  1st  day  of  March,  1892,  the  defendant 
Ounder  was,  and  now  is,  a  merchant  of  the  city  of  Marion,, 
State  of  Indiana;  that  at  said  time  plaintiff  was  an  orphan, 
with  neither  father  nor  mother,  and  obliged  to  and  did  earn 
her  own  living  by  honest  and  honorable  labor  as  a  servant  in 
Vol.  163—38 
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<lifferent  families  in  said  city;  that  up  to  that  time  she  was 
virtuous  and  of  an  unspotted  character,  and  had  a  good  name 
and  reputation  for  virtue  and  chastity;  that  at  that  time  tlie 
defendant  Gunder  waa  a  man  of  mature  age,  married,  of 
wealth  and  high  social  position;  that,  intending  to  wrong,  in- 
jure, debauch,  and  seduce  this  plaintiff,  who  waa  thea  and 
there  of  the  age  only  of  seventeen  years,  he  tbeu  and  there 
took  advantage  of  her  youth  and  inexperience,  and  of  her  po- 
sition in  the  world  as  being  unprotected  and  unguarded  by 
any  friend  or  relatives,  and  of  hia  experience  and  position, 
and  by  hia  artifices  and  persuasionB,  and  by  his  representa- 
tdona  to  her  then  made  that  it  would  not  injure  or  damage 
her  in  any  way,  did  seduce  and  debauch  her,  and  induced 
her  to  have  sexual  intercourse  with  him,  to  wit,  on  or  about 
the  first  day  of  March,  1892;  that  he  obtained  such  complete 
control  over  the  plaintiff,  by  means  of  his  artifices  and  per- 
suasions, that  he  continued  to  debauch  her  and  to  have 
sexual  intercourse  with  her  at  various  times  from  said  lat  day 
ofMarch,  1893,  to  about  the  month  of  February,  1895;  that 
by  reason  of  such  seduction  and  carnal  knowledge  and  sexual 
intercourse  with  said  defendant,  plaintiff  became  sick  with 
child  at  two  different  times,  the  first  time  on  or  about  the  let 
day  of  March,  1893,  and  the  second  time  on  or  about  the  1st 
day  of  March,  1895;  that  at  both  times  the  plaintiff  suffered 
great  pain  and  distress,  and  was  unable  to  take  care  of  hetsel^ 
and  became  very  weak  and  helpless  in  body  and  mind,  and 
completely  under  the  control  of  the  defendant;  that  at  both 
said  times,  when  the  plaintiff  had  became  pregnant  aa  af<ae- 
said,  and  while  in  said  weak  and  distressed  and  helpless  con- 
dition, and  while  she  was  thus  under  the  control  of  defendant, 
all  resulting  from  said  seduction  and  sexual  intercourse  with 
him,  he  communicated  the  fact  of  such  seduction  and  of  his 
unlawful  acts  towards  this  plaintiff  and  of  her  pregnant  condi- 
tion to  his  codefendant  Thomas  C.  Kimball;  that  on  each  of 
such  occasions  the  defendants  conspired  and  agreed  together, 
in  order  to  avoid  publicity  of  the  action  of  the  defendant  Gim- 
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der,  that  they  would  adriee  and  persuade  plaintiff  to  salniiit 
to  an  abortion,  in  order  to  prevent  childbirth  and  the  COTiee- 
quent  exposure  of  the  defendant  Gunder;  that,  pursoant  to 
such  agreement  and  conspiracy,  the  defendants  came  to  the 
plaintiff  at  divers  timeB,  when  she  was  thus  weak  and  helpless, 
and  advised  and  persuaded  her,  by  their  words  and  representa- 
tions made  to  her,  at  both  said  times  when  she  was  thus  pre^ 
nant,  that  she  was  physically  unable  to  give  birth  to  her  child, 
and  that  she  would  surely  die  during  the  progress  of  natural 
childbirth,  and  that  it  was  absolutely  necessary  to  have 
an  abortion  produced  on  her  in  order  to  save  her  life;  that 
both  of  said  defendants,  at  each  of  anch  times  when  plaintiff 
was  pregnant,  made  such  representations  to  her,  not  for  the 
purpose  of  saving  her  life,  but  solely  for  the  purpose  of  in- 
ducing her  to  submit  to  an  abortion  in  order  to  conceal  all 
evidence  of  defendant's  wrong  to  plaintiff;  that  said  defend- 
ant Kimball,  as  both  of  the  defendants  and  plaintiff  well 
knew,  was  then  and  there  a  physician  of  great  skill,  knowl- 
edge, and  reputation  as  a  physician,  and  possessed  the  com- 
plete confidcnoi?  of  this  plaintiff;  that  for  this  reason  the 
plaintiff  believed  his  words  to  be  true,  and  relied  upon  the 
statements  of  1x)th  the  defendants  that  it  was  necessary  for 
the3o  abortions  to  be  performed  in  order  to  save  her  life,  and 
by  n'aeon  of  such  representations,  and  by  reason  of  her  youth 
and  inexperience,  and  by  reason  of  her  confidence  in  both  the 
defendants,  she  became  and  was  afraid,  at  both  of  said  times 
when  she  was  thus  pregnant,  that  she  woiild  die  unices  she 
would  allow  the  defendants  to  produce  such  abortions  upon 
her;  that  thus  by  words  and  persuasions  and  representations 
of  inevitable  death  to  come  upon  her,  and  by  reason  of  her 
youth  and  inexperience  and  fear  of  death,  the  defendants 
persuaded  and  forced  this  plaintiff  to  submit  to  two  separate 
and  distinct  abortions  which  they  produced  upon  her  by  giv- 
ing her  medieinea  and  by  unlawfully  using  instruments  on 
and  in  her  person;  that  the  first  of  said  abortions  was  produced 
about  the  first  day  of  March,  1893 ;  and  the  second  about  the 
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first  day  of  Jfardi,  1895 ;  that  at  neither  of  said  timee  was 
Buch  abortion  necessary  for  the  physical  safety  of  this  plain- 
tiff; that  at  each  of  said  times  defendants  were  both  aware  of 
the  seduction  of  the  plaintiff  by  defendant  Gunder,  and  that 
she  was  pregnant  with  child  by  him,  by  reason  of  the  afore- 
said sexual  intercourse  had  by  him  with  her,  and  that  the  sole 
object  of  the  defendants  in  persuading  the  plaintiff  to  submit 
to  each  of  such  abortions  was  for  the  purpose  of  conetaling 
evidence  of  the  wrong  practiced  by  the  defendant  Gunder 
upon  the  plaintiff  and  not  through  any  concern  for  plaintiff's 
physical  welfare;  that  in  consc<;[uenee  of  such  seduction  and 
carnal  intercourse,  and  by  reason  of  said  several  abortions, 
plaintiff  suffered  greatly  in  her  health,  became  distressed  in 
her  mind,  and  became  so  sick  for  many  months  that  she  suf- 
fered great  pain  and  mental  agony  and  was  prevented  from 
her  work  and  from  transacting  her  necessary  business  affairs; 
that  because  of  such  seduction  and  abortions  plaintiff  has 
been  greatly  injured  in  her  reputation  and  good  name,  has 
been  greatly  injured  and  disturbed  in  her  peace  of  nund, 
her  health  has  been  injured  and  ruined  for  life,  and  she  has 
become  unable  to  earn  a  living,  has  incurred  large  and  con- 
tinuous indebtedness  for  medical  treatment  and  board 
bills,  has  been  rendered  unable  to  earn  her  living, 
all  of  which  are  the  direct  results  of  the  acts  of  the  defend- 
ants, as  aforesaid.  Plaintiff  further  alleges  that  the  de- 
fendant Kimball,  in  all  that  he  did  as  alleged  hereinbefwe, 
conspired  and  agreed  with  his  codefendant  Gunder,  tdth  full 
knowledge  of  the  acts  of  the  latter,  and  with  knowledge  that 
the  defendant  Gunder  had  seduced,  debauched,  and  made 
pregnant  the  plaintiff,  to  aid  defendant  Gunder  ill  concealing 
evidence  of  the  guilt  of  the  latter  by  producing  such  abor- 
tions; that  all  of  said  wrongful  acts  occurred  in  the  State  of 
Indiana." 

It  is  claimed  that  the  court  should  have  sustained  the  mo- 
tion to  require  the  plaintiff  to  make  her  complaint  more 
specific  by  stating  the  facts  that  constituted  the  "artifice  and 
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peisnasion"  employed  by  Gunder.  Appellants  refer  to  the 
cases  of  Bees  v.  Cupp,  59  Ind.  566;  IlaH  v.  Walker,  TJ 
Ind.  331;  Mclhain  v.  Emery,  88  Ind.  298;  Hodges  v.  Bales, 
102  Ind.  494;  McCoy  v.  Trucks,  121  Ind.  292;  Shewalter 
V.  Bergman,  123  Ind.  155.  None  of  these  cases  states  what 
degree  of  particularity  is  required  in  alleging  the  means 
used  to  overcome  the  plaintiff's  chastity.  In  nearly  all  of 
them,  no  motion  to  mak^  more  specific  was  under  considera- 
tion; but,  in  holding  the  complaints  good  against  demurrers 
for  want  of  facts,  expressions  were  used  that  if  the  defend- 
ants desired  more  specific  statements  they  should  have  filed 
motions  to  that  effect.  For  example,  in  fieea  v.  Cupp, 
supra,  it  was  said:  "Perhaps  it  might  have  been  made  more 
certain  on  motion,  bnt  as  no  motion  for  that  purpose  waa 
made,  we  must  hold  the  complaint  good."  In  "Wales  v. 
Miner,  89  Ind.  118,  this  statement  was  characterized  as  a 
"doubtful  dictum".  And  the  qualifying  "perhaps"  demon-  , 
stratea  that  it  cannot  be  accepted  as  a  declaration  that  the 
complaint  in  that  case,  which  is  very  similar  to  the  present 
one  in  its  averments  of  means,  should  or  could  have  been 
made  more  specific  on  motion.  Here,  the  motion  asks  only 
for  a  particniarization  of  the  "artifice  and  persua^on"  ufied. 
The  complaint  exhibits  other  means  that  were  also  employed 
in  seducing  plaintiff.  And  the  very  word  "seduce"  means 
that  chastity  yields  to  the  solicitation  of  the  seducer,  and  not 
to  the  victim's  own  hist  or  the  pay  of  the  harlot  Plaintiff 
was  an  orphan,  young,  poor,  unfriended,  inexperienced. 
Gunder  was  mature,  married,  rich,  of  high  social  standing, 
experienced.  It  is  averred  that  Gunder,  by  taking  advan- 
tage of  her  youth,  her  loneliness,  and  her  ignorance  of  the 
ways  of  the  world,  and  by  taking  advantage  of  his  own  ma- 
turity, experience  and  position,  accomplished  her  rain.  No 
motion  was  made  to  have  these  allegations  made  more  specific 
by  detailing  how  his  age  and  experience  operated  upon  her 
youth  and  inexperience.  So,  the  complaint  contained  a  gen- 
eral statement  of  means  employed  to  effect  the  seduction, 
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which  was  untouched  bj  the  motion;  and  the  mling  was  right 
for  this  reason  if  no  other.  But  there  is  no  valid  reason  why 
a  more  particular  statement  should  be  made  than  was  made. 
It  would  be  reciting  evidence,  rather  than  pleading  the  ulti- 
mate facts,  to  set  forth  in  the  complaint  the  items  of  lan- 
giiishing  glances,  sighs,  clasping  of  hands,  touches,  kiases, 
caresses,  flatteries,  declarations  of  love,  moonlight  rides  and 
poetic  effusions,  which  are  some  of  the  "artifices  and  persua- 
sions" that  m&j  be  found  in  the  thousand  odd  pages  of  evi- 
dence. 

On  the  motion  to  separate  the  complaint  into  paragraj^s 
and  on  the  demurrer  for  misjoinder  of  causes  of  action,  the 
question  arises  whether  the  complaint  states  a  single  cause  of 
action  against  appellants  jointly,  or  three  separate  causes  of 
action,  namely,  one  against  Gunder  alone  for  seduction,  and 
two  against  appellants  jointly  for  abortion.  Appellants  re- 
fer to  the  cases  of  Paimer  v.  Crosby,  1  Blackf.  139;  AtUn 
V.  Wheatley,  8  Blackf.  332;  Boaz  v.  Tate,  43  Ind.  60;  Bad- 
deley  v.  Patterson,  78  Ind.  157;  Everroad  v.  Gahherty  83 
Ind.  489;  Symonds  v.  Hall,  37  Me.  364;  BaHi  v.  Metcalf, 
145  Mass.  274,  14  N.  E.  133;  Bard  v.  Yohn,  26  Ta.  St.  482. 
These  cases  illustrate  the  general  principle  that  an  action  can 
not  ordinarily  be  maintained  against  defendants  jointly,  if 
each  commits  a  tort  independently  of  the  acts  of  the  others, 
although  the  consequences  of  the  separate  torts  may  become 
united.  But,  on  the  same  footing  with  this,  is  the  principle 
that  all  the  pHi-ts  of  one  continuous  wrong,  with  the  damages 
accruing  from  each  part,  constitute  but  one  entire  cause  of 
action,  which  may  properly  be  stated  in  one  count  against 
the  wrongdoer.  Thus,  in  Whalen  v.  Layman,  2  Blackf.  194, 
18  Am.  Dec.  157,  breach  of  promise  of  marriage  and  se- 
duction by  means  of  the  promise  constituted  but  one  cause 
of  action.  The  same  was  true  in  Kivg  v.  Kersey,  2  Ind.  402. 
In  Cafes  v.  McKinney,  48  Ind.  562,  17  Am.  Rep.  768,  and 
in  Fdger  v.  Etzell,  75  Ind.  417,  it  was  held  that  damages  for 
seduction  were  not  allowable  under  a  complaint  counting  on 
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breach  of  promiae  odIt.  Similarly,  it  might  well  be  held 
that  damages  for  breach'  of  promise  are  not  allowable  under 
a  complaint  counting  on  sednction  only.  That  is,  the  plain- 
tiff, if  she  elects  to  ever  but  a  part  of  the  injury  and  damage, 
will  be  limited  in  proof  and  recovery  to  the  matter  com- 
plained of;  but,  if  she  chooses  to  set  forth  the  whole  injury 
and  damage,  she  may  include  in  one  count  all  of  the  con* 
sequences  of  the  continuous  wrong.  In  Wilda  v.  Bogan, 
57  Ind.  458,  breach  of  promise,  seduction,  pr^^nancy,  an** 
childbirth  were  the  elements  of  damages  flowing  from  tlie 
continuing  wrong  set  forth  in  one  paragraph.  In  Kurtz  y. 
FranJc,  76  Ind.  594,  40  Am.  Eep.  276,  the  action  was 
brought  to  recover  damages  for  breach  of  promise  and  seduc- 
tion. It  ia  frequently  said  in  the  books,  in  relation  to  oaees 
of  this  character,  that  the  cause  of  action  is  the  breach  of 
promise  and  that  the  seduction  is  an  aggravation  of  the  dam- 
age occasioned  by  the  breaking  of  the  promise.  In  thii 
Kurtz  case  the  jury  were  instructed  that,  if  fraud  was  an  in- 
gredient in  the  conduct  of  the  defendant  in  making  or  break- 
ing the  promise  of  marriage,  they  might  allow  exemplary 
damages.  The  court,  in  approving  the  instruction,  said: 
"The  seduction  of  the  appellee  by  the  appellant  was  clearly 
proved,  and  the  inference  may  not  be  said  to  be  entirely  \m- 
warranted  that  seduction,  and  not  marriage,  was  the  original 
and  persiatent  design  of  the  defendant."  Now,  if  one  were 
asked  (on  the  supposition  that  it  is  necessary  to  name  an  ac- 
tion by  its  chief  characteristic)  which  is  the  cause  of  action 
and  which  is  the  aggravation  of  damage,  be  might  answer  that 
the  cause  of  action  is  the  seduction  and  that  the  damages  are 
a^ravated  by  reason  of  the  seduction's  having  been 
accomplished  by  means  of  a  fraudulent  and  deceitful  prom- 
ise of  marriage  beyond  what  the  damages  would  have  been 
if  the  plaintiff  had  yielded  merely  to  flattery  and  pro- 
testations of  love.  An  action  may  be  founded  on  seduction 
alone,  or  on  breach  of  promise  alone.  If  each  is  always  a 
Beparate  and  distinct  cause  of  action,  they  never  could  prop- 
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erly  be  united  in  one  paragraph,  whict,  legallv,  must  state 
but  one  cause  of  action.  But,  it  is  held  that  if  both  eiementa 
of  damages  result  from  one  continuous  course  of  conduct, 
they  may  be  included  in  one  count.  The  case  of  Bishop  v. 
Redmond,  83  Ind.  16V,  as  explained  in  Henneger  v.  Lomas, 
145lnd.  287,  299,  32  L.  E.  A.  848,  was  a  suit  to  annul  a 
marriage  for  fraud ;  to  recover  damages  for  the  fraud  throu^ 
which  plaintiff  suffered  by  seduction,  pregnancy,  childbirth, 
and  the  false  marriage;  and  to  collect  the  damages  from  lands 
fraudulently  conveyed;  all,  as  one  cause  of  action.  In  Hay- 
mond  V.  Saucer,  84  Ind.  3,  it  is  said:  "The  complaint 
charges  that  the  E«duction  occurred  in  July,  1878,  and  that 
prior  thereto  the  plaintiff's  reputation  was  good;  the  testi- 
mony of  the  plaintiff  is  that  the  first  sexual  intercourse  be- 
tween her  and  the  defendant  occurred  in  the  preceding  De- 
cember, and  upon  this  it  is  insisted  that  the  intercourse  bad 
in  July  following  did  not  constitute  a  seduction.  This  was 
a  question  for  the  jury.  If  the  subsequent  intercourse  was 
the  result  of  the  first,  and  of  the  promise  then  made,  and  of 
the  poreuasions  then  employed,  it  was  a  seduction;  and,  where 
such  successive  acts  are  shown  to  have  occurred  under  an  en- 
gagement to  marry,  the  jury  may  properly  regard  them  aa 
constituting  elements  of  one  wrong,  consummated  in  the  last 
act  of  intercourse."  In  McCoy  v.  Trucks,  121  Ind.  293,  it 
is  held:  "In  a  case  of  this  character  the  plaintiff  ts  not  coo- 
fined  to  evidence  of  one  act,  nor  to  evidence  covering  one 
particular  day  or  week,  but  she  has  a  right  to  give  evidence 
covering  many  acta  and  extending  over  a  considerable  period 
of  time.  She  has  a  right  to  show  the  continued  conduct  of 
the  defendant  towards  her.  Clark  v.  Fitch,  2  Wend.  460, 
SO  Am.  Dec.  639.  The  plaintiff  had  a  right  to  prove  the 
fiODsequences  which  resulted  from  the  defendant's  wrong. 
*  *  *  Pregnancy,  childbirth,  sickness,  and  like  mat- 
ters may  be  shown,  and  may  be  considered  by  the  jury  in  es- 
timating the  compensation  to  be  awarded  the  plaintiff."  So, 
instead  of  debating  in  any  such  case  whether  abortion,  or  se- 
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duction,  or  breach  of  promise  is  the  oame  of  the  Action,  and 
the  remaining  elements  are  matters  in  aggravation,  it  is  nm- 
pler  to  say  that  the  action  is  for  the  damages  resulting  from 
the  various  consequences  of  one  continuous  wrong. 

There  are  many  cases  in  which  various  acts  have  been  held 
to  be  so  connected  as  to  constitute  but  one  cause  of  action. 
5  Ency.  PI.  &  Pr.  309;  Cole  v.  Hoeburg,  36  Kan.  263; 
Smilk  V.  Broun,  37  La.  Ann.  225;  Boynton  v.  Kellogg,  3 
Mass.  189;  Sheahan  v.  Barry,  27  Mich.  217;  Hood  v.  Sud- 
derth.  111  N.  C.  215,  16  S.  E.  397;  Perry  y.  Orr,  35  N.  J. 
L.  295;  Price  v.  Price,  2  Hun  (N.  Y.)  611 ;  Waits  v.  HtUon, 
3  Han  (N.  T.)  606;  Smiih  v.  RaMun,  22  Hun  (N.  Y.) 
150;  Bebinger  v.  Sweet,  1  Abb.  N.  Cas.  (N.  Y.)  263 ;  Exner 
v.  Exner,  2  Abb.  N.  Cae.  (N.  Y.)  108;  Sheldon  v.  Lake,  9 
Abb.  Pr.  N.  S.  (N.  Y.)  806;  Langdon  v.  Lake  Erie,  etc.,  R. 
Co.,  27  Abb.  N.  Cas.  (N".  Y.)  166;  Newcomhe  v.  Chicago, 
etc.,  R.  Co.,  28  N.  Y.  St.  716;  PeopU  v.  Tweed,  63  N.  Y. 
194;  Eirhvood  v.  Miller,  5  Sneed  (Tenn.)  455;  Elopfer  v. 
Bromme,  26  Wis.  372;  Damon  v.  Damon,  28  Wis.  510; 
Leavitt  v.  CutUr,  37  Wis.  46;  Moon  v.  McEnight,  54  Wis. 
651,  11  N.  W.  800. 

First,  as  to  Gunder.  It  is  charged  that  he  set  out  to  seduce 
plaintiff  and  did  it;  that,  hy  the  same  means  employed  to 
subdue  her  chastity  to  his  lust,  he  continued  the  relations 
until  pregnancy  resulted;  that,  for  the  purposes  of  concealing 
the  fact  of  the  seduction  and  of  ridding  himself  of  paternal 
responsibilities,  and  by  means  of  his  control  over  plaintiff  and 
by  false  representations  as  to  her  physical  ability  to  give  nat- 
ural birth  to  the  child,  Le  procured  her  to  submit  to  an  abor- 
tion; that,  continuing  his  seductive  influence,  he  kept  up  his 
lecberous  conduct  until  he  begot  another  child,  which  he 
disposed  of  for  the  same  purposes  and  ty  the  same  meana. 
Under  this  complaint,  he  is  guilty  of  one  continuous  courae 
of  fraud  and  deceit,  and  is  answerable  for  all  the  conse- 
quencea. 
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Now,  as  to  Kimball.  He  did  not  seduce  the  girl  and  get 
her  with  child.  MTien  Gunder  first  approached  him,  he  was 
not  in  any  way  responsible  for  the  wrongs  that  plaintiff  had 
suffered  up  to  that  time.  He  was  under  no  compulsion  to 
act.  If  he  produced  the  abortion,  he  could  l^;ally  do  so  (Hi 
t^e  basis  that  tie  honestly  believed  the  operation  to  be  neces- 
eary  to  save  the  mother's  life.  But  on  no  other.  Whj  did 
he  represent  to  her  that  an  operation  was  necessaiy  to  save 
her  life?  Because  he  had  her  welfare  in  view!  No.  He 
violated  the  law  to  aid  Gunder  in  effecting  his  purposes  of 
concealing  the  fact  of  the  seduction  and  of  ridding  himself  of 
paternal  responsibilities.  Kimball  would  have  been  liable  to 
plaintiff  for  the  physical  injuries  produced  by  the  unlawful 
abortion,  if  he  alone,  for  his  own  purposes,  had  fraudulently 
induced  her  to  submit  to  the  operation.  And  Gunder  would 
have  been  liable  for  the  injuries  to  person  and  character  re- 
sulting from  seduction,  pregnancy  and  childbirth,  if  there 
had  been  no  abortion.  If  each  had  acted  independently,  the 
plaintiff  might  have  been  compelled  to  pursue  them  separ- 
ately, although  the  consequences  of  their  acta  united.  But 
Kimball  was  the  hand  of  Gunder  in  furthering  Qimder'a 
wrong.  The  consequences  of  the  operation  were  intentiim- 
ally  intermingled  by  Kimball  with  the  natural  consequeneeB 
of  Gunder's  Bexual  intercourse  with  plaintiff.  When  Gunder 
came  to  Kimball,  the  incident  was  not  closed;  and  Kimball 
willingly  joined  in  and  helped  on  a  wrong  that  was  not  c<Mn- 
pleted, — fi  wrong  that  constituted,  when  completed,  but  one 
cause  of  action  against  Gunder.  And  so,  if  Kimball  chose 
to  come  in  at  any  stage,  he  too  Is  liable  for  the  whole;  for 
the  law  will  not  undertake  to  apportion  damages  in  such 
cases.  Addison  on  Torts  (7th  ed.),  93;  Bishop  on  N<hi- 
Contract  Law,  229';  Clerk  &  iJndsell  on  Torts  (2nd  ed.), 
53;  Hale  on  Torts,  128;  Ja^ard  on  Torts,  218;  Freeman 
V.  Scurloeic,  27  Ala.  407;  Clark  v.  Bales,  15  Ark.  452 
Lewis  V.  Johns,  34  Cal.  629 ;  Brooks  v.  AaUum,  9  Ga.  2»7: 
Whitney  v.  Turner,  2  HI.  253;  Olsen  v.  Upaahl,  69  HI.  273; 


r 


NOVEMBER  TEEM,  lSy9— Vol.  153.        60» 

Oimder  v.  Tibbits,  Adm. 

Wallard  v.  Worthman,  84  111.  446;  Jonsson  v.  Lindalrom, 
114  Ind.  152;  Keegan  v.  Hayden,  14  R.  I.  175. 

The  special  verdict  consisted  of  interrogatories  sad  an- 
swers. It  is  urged  that  the  verdict  does  not  disclose  the 
means  employed  by  Gunder  in  seducing  plaintifE.  The  jury 
found  that  plaintiff  was  chaste  down  to  March  1,  1892;  that 
she  then  yielded  her  person  to  Gunder  because  of  her  confi- 
dence in  him,  her  belief  in  his  flattery,  persuasions  and  pro- 
testations of  affection  practiced  upon  her  for  a  long  time 
prior  thereto,  and  her  reliance  upon  his  continued  promises 
of  friendship,  protection  and  assistance  in  getting  whatever 
she  might  ask  for  or  need.  Appellants  insist  that  the  jury 
should  have  found  facts  from  which  the  court  might  say  as 
a  coBclusion  of  law  whether  or  not  plaintiff  "yielded",  "be- 
lieved" and  "relied".  These  were  ultimate  facts  for  the 
jury  to  find  from  all  the  evidence.  The  effect  of  the  con- 
tention would  be  to  substitute  the  evidence  for  the  verdict. 
In  Breon  v.  Hankie,  1,4  Ore.  494,  cited  by  appellants,  the 
evidence  was  examined  and  found  to  contain  nothing  on 
which  to  base  certain  instructions  to  which  the  defendant  had 
reserved  exceptions. 

It  is  said  that  the  special  verdict  finds  facts  supporting  the 
answers  of  the  two  years  statute'of  limitations.  The  verdict 
finds  that  plaintiff  ivaa  born  March  17,  1873 ;  that  this  action 
was  commenced  on  March  23,  1896,  when  plaintiff  was  two 
years  and  six  days  past  her  majority;  that  the  first  act  of  sex- 
ual intercourse  occurred  March  1,  1892;  that  the  first  abor- 
tion was  produced  in  March,  1893,  and  the  second  in  Febru- 
ary, 1895;  that  Gunder  kept  up  his  relations  with  plaintiff 
until  about  February  1,  1895.  Appellants  cite  Franklin  v. 
McCorJcle,  16  Lea  (Tenn.)  609;  Dunlap  v.  Linton,  144  Pa. 
St.  33B,  22  Atl.  819;  Safford  v.  People,  1  Parker  Cr.  R.  (N. 
T.)  474;  Cook  v.  People,  2  Thomp.  &  Cook  (N.  Y.)  404; 
People  V.  Nelson,  153  N.  Y.  90,  46  N".  E.  1040;  People  v. 
Clark,  33  Mich.  112.  The  last  four  cases  support  the  propo- 
sition that  in  criminal  prosecutions  the  statute  begins  to  run 
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from  the  time  of  the  first  act  of  sexual  intercourse.  The  first 
two  c-uses  affirm  the  same  doctrine  in  civil  actions  by  the 
fsther  of  the  victim.  Franklin  v.  McCorkle,  supra,  was  re- 
pudiated in  Davis  v.  Young,  90  Teim.  303,  16  S.  W.  473, 
wherein  it  was  said:  "The  seduction  ia  made  up  of  the  sev- 
eral violations  by  the  defendant,  and  he  will  not  be  permitted 
to  confine  her  remedy  to  the  first  illicit  act  as  the  only  one  of 
seduction,  and,  when  sned,  relieve  himself  by  showing  that 
first  act  to  have  occurred  more  than  twelve  months  before 
suit  brought.  Such  limitation  places  it  in  the  power  of  the 
unprincipled  to  effect  the  ruin  of  the  confiding  female,  and 
then,  by  flattering  the  confidence  and  hopes  of  his  victim, 
,  persevere  in  his  debauchery  at  his  will,  and  at  last  ignore  all 
his  cruel  deceptions  of  the  meantime,  and  insult  the  disgrace 
he  has  brought  ahont  by  pleading  the  twelve  monttis  statute 
as  applicable  to  the  first  act  in  his  series  of  villainy.  It 
should  never  be  that  one,  by  confessing  his  infamy,  may,  by 
multiplying  the  evidences  of  that  infamy,  acquit  himself 
from  accountability  for  its  consequences.  To  hold  that,  un- 
der promise  of  marriage  deceitfully  made  for  the  purpose  of 
seduction,  the  first  illicit  act  completes  the  offense,  and  the 
statute  then  begins  to  run,  is  to  offer  a  reward  to  the  onscm- 
pulous  to  do  many  wrongs  that  he  may  escape  the  bitter  con- 
sequences of  his  deceit,  and  to  have  bim  know  that  the  longer 
he  practices  his  frauds  and  imposes  upon  a  trusting  woman, 
the  more  sure  he  is  of  going  unwhipped  of  justice.  Franklin 
V.  McCorkle,  16  Lea  609,  is  overruled."  And  in  Ferguson 
v.  Moore,  98  Tenn.  342,  39  S.  W.  341,  the  same  rule  was 
applied  in  an  action  by  a  girl  for  her  own  seduction.  In 
People  V.  Millspaugh,  11  Mich.  277,  and  Norton  v.  Stafe,  72 
Miss.  128,  16  South.  264,  and  18  South.  916,  it  was  held 
that  in  criminal  cases  the  statute  did  not  be^  to  run  until 
the  last  act  of  sexual  intercourse,  under  and  solely  in  conse- 
quence of  a  renewed  promise  of  marriage,  was  had.  The 
quotations  hereinbefore  given  from  Raymond  v.  Saucer,  84 
Ind.  3,  and  McCoy  v.  Trucks,  121  Ind.  292,  seems  in  bar- 
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moaj  with  the  doctrine  that  the  successiTe  acts  constitute  but 
one  wrong,  consummated  in  the  last  act  And  why  should 
not  thb  be  so?  If  an  act  is  done  under  any  sort  of  con- 
straint, plain  justice  forbids  the  defendant  to  count  the  time 
of  hia  control  as  a  part  of  the  period  of  limitations.  In  head- 
ing that  this  civil  action  is  not  barred,  it  maj  be  needless  to 
eaj  that  what  the  rule  would  be  in  prosecutions  under  the 
penal  code  is  not  hereby  decided. 

In  behalf  of  Kimball,  a  further  attack  upon  the  ^>ecial 
verdict  is  made  in  this,  that  it  fails  to  find  Kimball's  knowl- 
edge of  the  seduction.  In  all  other  respects,  the  verdict  fully 
Bustaina  the  complaint.  The  complaint  charged,  in  sub- 
stance, that  Kimball  performed  the  operations,  not  because 
he  thought  them  necessary,  hut  criminally  and  in  aid  of 
Gunder'a  purposes  of  concealing  the  fact  of  pr^nancy  and 
the  fact  of  his  illicit  intercourse  under  seduction.  The  ver- 
dict finds  that  be  performed  the  operations,  not  because  he 
thought  them  necessary,  but  criminally  and  in  aid  of  Gun- 
der's  purposef  of  concealing  the  fact  of  pregnancy  and  the 
fact  of  his  illicit  intercourse.  Kimball  eaya,  in  short, 
that,  although  he  committed  a  crime  and  inflicted  serious  in- 
juriea  upon  plaintiff's  person,  and  although  he  knowingly  par- 
ticipated in  a  going  wrong  for  the  purpose  of  helping  Gun- 
der  conceal  the  pregnancy  and  illicit  intercourse,  he  must  be 
excused  from  paying  in  this  action  because  he  did  not  know 
that  Gunder  had  seduced  plaintiff.  In  other  words,  the 
claim  is  that  a  joint  wrongdoer,  who  cornea  in  at  the  elev- 
enth hour,  may  defend  on  the  ground  that  he  did  not  stop 
to  find  out  all  that  had  been  done  before  he  took  part.  Since 
Gunder'a  continuous  course  of  conduct  constituted  an  entire 
wrong,  it  is  immaterial  bow  far  or  with  what  knowledge  of 
prior  steps  Kimball  allowed  himself  knowingly  to  be  used 
in  carrying  on  some  of  Gimder's  purposes.  Plaintiff  was  en- 
titled to  damage  for  the  wrong  as  an  entirety  in  such  amount 
as  the  jury  thought  the  most  culpable  defendant  ought  to 
pay;  and  if  Kimball  did  not  want  to  be  liable  for  the  whole, 
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he  should  have  kept  out.  Hair  v.  Little,  28  Ala.  236; 
Clark  V.  Bahs,  16  Ark.  452 ;  Currier  v.  Swan,  63  Me.  323; 
Halsey  v.  Woodruff,  it  Pick.  555;  Fuller  v.  Chamberlain, 
11  Mete  503;  Warren  v.  Weslrttp,  44  Minn.  237,  46  Jf.  "W. 
347;  BeU  v.  Morrison,  27  Mias.  68;  Beal  v.  Finch,  11  N.  Y. 
128;  Keegan  v.  Ilayden,  14  R.  I.  175. 

Appellants  complain  of  the  refusal  of  the  court  to  grant 
a  continuance  on  account  of  the  absence  of  a  ^tness.  The 
trial  was  begun  on  December  15,  1896,  and  the  motioD  vas 
filed  that  day.  The  affidavits  show  that  a  subpoena  was 
served  on  the  witness  in  Grant  county  on  December  14, 
1896,  and  mileage  and  fees  were  paid;  that  witness  was  a 
woman  tlien  eighty  years  old,  and  subject  to  occasional  at- 
tacks of  illness  that  confined  Iier  to  ttie  house;  that  on  Decem- 
ber 14th  she  wag  well  and  promised  to  attend  court.  The 
transcript  and  the  affidavits  do  not  show  when  the  cause  was 
set  for  trial  on  December  15th.  On  December  ftth,  appel- 
lants procured  from  the  clerk  of  the  Wells  Circuit  Court  a 
subpoena  for  this  and  other  witnesses.  The  subpoena  was 
delivered  to  the  marshal  of  a  village  in  Grant  county  as  agent 
of  appellants.  He  informed  appeUanta  by  telegram  on  De- 
cember 15th  that  the  witness  was  unable  to  come.  If  appel- 
lants, knowing  the  great  age  and  infirm  condition  of  the  wit- 
ness, had  inquired  on  the  9th,  or  while  there  remained  time 
to  take  her  deposition  in  advance  of  the  trial,  they  might  have 
found  that  they  could  not  rely  on  her  being  able  to  travel  to 
Wells  county.  The  court  may  well  have  thought  that  suffi- 
cient diligence  was  not  shown.  Furtliermore,  the  matter 
regarding  which  it  is  stated  that  the  witness  would  have  testi- 
fied, namely,  the  bad  reputation  of  plaintiff  for  chastity 
before  the  alleged  seduction,  was  testified  to  on  the  trial  by 
fourteen  witnesses  for  appellants.  In  Schhtfer  v.  Siafe,  127 
Ind.  493,  it  was  said:  "We  are  not  advised  as  to  the  ground 
upon  which  the  court  announced  that  the  trial  would  not  be 
postponed  on  account  of  the  absence  of  this  witness,  but  ive 
must  presume  in  favor  of  its  ruling.     If  it  was  upon  the 
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ground  that  there  was  a  mtneas  present  by  whom  the  eajne. 
facts  could  be  proved,  then  the  ruling  was  undoubtedly 
correct." 

As  a  proper  request  had  been  made  for  a  special  Terdict, 
the  court  chained  the  jury  osly  in  reference  to  burden  of 
proof,  credibility  of  witnesses,  measure  of  damages,  and  form 
of  verdict.  Appellants  object  to  the  fourth  and  eighth  in- 
Btruction&  The  fourth  is  a  general  charge  in  relation  to  the 
credibility  of  witnesses  and  follows  almost  Kterally  the  ninth 
instruction  in  Rogers  v.  Rogers,  46  Ind.  1,  which  was  ex- 
pressly approved.  The  eighth  is  addressed  solely  to  the  proof  ' 
regarding  plaintiff's  chastity  prior  to  the  alleged  seduction, 
and  reads  as  follows:  "In  weighing  the  evidence  as  to 
plaintiff's  general  reputation  for  chastity  as  bearing  upon  the 
question  as  to  whether  she  was  a  virtuous  woman  at  and 
before  her  alleged  seduction,  you  are  not  bound  by  that  evi- 
dence to  find  that  the  plaintiff  was  not  virtuous  at  the  time  of 
such  alleged  seduction.  Ton  are  in  duty  bound  to  carefully 
inquire  as  to  the  truth  on  this  point.  The  law  presumee,  in 
the  absence  of  nil  evidence  on  the  point,  that  the  plaintiff  was 
virtuous  before  her  alleged  seduction;  and  it  ia  your  duty  to 
consider  all  the  evidence  in  the  cause,  together  with  that  of 
reputation,  to  ascertain  as  to  whether  she  was  actually  vir- 
tuouH  notwithstanding  any  evidence  of  a  bad  reputation  for 
virtue  and  chastity."  This  instruction,  taken  in  connection 
with  the  one  on  burden  of  proof,  was  correct. 

Complaint  is  made  of  the  exclusion  of  evidence  to  prove 
the  bad  reputations  of  several  women  with  whom  plaintiff 
had  associated,  and  a  declaration  made  by  plaintiff  that  she 
had  had  sexual  intercourse  with  others,  before  the  time  of  the 
alleged  seduction.  In  each  instance  the  record  is  in  this  con- 
dition: Appellants  propounded  a  question  to  the  witness  on 
the  stand;  plaintiff  objected;  the  court  sustained  the  objec- 
tion; appellants  severally  excepted  to  the  ruling;  and  then 
followed  an  offer  to  prove,  the  refusal  of  the  offer,  and  an  ex- 
ception thereto  by  appellants.  In  Deal  v.  State,  140  Ind.  354, 
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^71,  it  was  held  that  this  procedure  does  not  raise  any  qnee-  i 

tion  as  to  the  admissibility  of  the  propoaed  testimony.  Briefly, 
the  reason  is  this:  The  exception  to  the  ruling  in  sustaining 
the  objection  to  the  question  present*  no  question,  because  no 
ofEer  to  prove  by  the  answer. to  the  pending  question  was 
made;  the  exception  affirmed  that  the  court  had  then  and 
there,  by  its  ruling  in  sustaining  the  objection,  committed  an 
error;  no  aubsequent  action  of  appellants  could  make  the  rul- 
ing erroneous  if  it  i^as  not  so  at  the  time;  now,  when  the 
question  was  no  longer  pending,  the  subsequent  offer  to  prove 
amounted  to  nothing;  an  exception  can  be  reserved  only  to  , 

the  action  of  the  court  in  refusing  to  allow  a  witness,  dnly  '■ 

B\vom  and  present,  to  answer  a  question ;  and  the  som  of  the  : 

two  naughts  is  naught.    It  has  been  repeatedly  decided  that  , 

the  only  proper  practice  is  to  propound  the  question  to  the  I 

witness  on  the  stand,  and,  if  objection  to  the  question  is  made,  I 

to  state  to  the  court  what  the  examiner  proposes  to  prove  by  i 

the   witness's   answer   to   the   question,   and   then,   if   the  I 

objection  is  sustained,  to  reserve  an  exception  to  the 
ruling  on  the  question.  Judy  v.  Cilizen,  101  Ind.  18; 
Eigham    v.     Vanosdol,    101    Ind.    160;    Oipe    v.    Cum-  j 

mins,  116  Ind.  511;  Spence  v.  Board,  etc.,  117  Ind.  673;  | 

Kern  v.  Bn'dveU,  119  Ind.   22C;  LaPlant  v.   State,  152  i 

Ind.  SO,  85;  Illinois,  etc.,  R.  Co.  v.  CheeJc,  162  IndL  663, 
679;  Sauntman  v.  Maxwell  (154  Ind.),  54  N.  E.  397; 
Chicago,  etc.,  R.  Co.  v,  DeBaum,  2  Ind.  App.  281;  Bank  v. 
Stanley,  4  Ind.  App.  213. 

Appellants  severally  objected  to  the  admiasion  of  the  major 
portion  of  plaintiff's  evidence,  on  the  theory  that  there  was  a 
misjoinder  of  causes  of  action,  that  the  seduction  was  barred, 
etc.  For  reasons  heretofore  given,  these  objectiona  were 
properly  overruled. 

The  jury  assessed  plaintiff's  damages  at  $5,000.  The 
judge  who  heard  the  case  approved  this  assessment.  Than 
is  nothing  in  thp  record  to  show  that  the  verdict  was  the 
offspring  of  prejudice  or  passion.     In  Marshall  v.  Taylor, 
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98  CaL  55,  in  Buatainiog  a  verdict  for  $25,000  in  favor  of  a 
young  girl  against  a  meLrried  man  of  mature  years,  the  court 
said:  "Courts  are  not  disposed  to  make  smooth  the  waya  «f 
the  seducer.  At  common  law  in  these  cases,  verdicts  of 
juries  were  seldom  held  to  be  excessive,  and  this,  too,  where 
t!ie  parent  recovered  damages  upon  the  fiction  of  loss  of  serv- 
ice. With  much  greater  reason  should  we  not  disturb  the 
amount  of  a  verdict  where  the  party  directly  injured  is  the 
party  plaintiff.  The  law  is  most  liberal  iu  these  matters,  and 
rightly  so.  Through  the  seducer's  arts  a  young  girl  has 
been  outlawed  from  society;  she  has  been  cast  upon  the  world 
robbed  of  her  innocence;  an  injury  has  been  done  which 
nothing  can  repair;  a  loss  has  been  suffered  which  nothing 
can  alleviate."  See,  also,  Barbour  v.  Stephenson,  32  Fed. 
66;  Baird  v.  Boekner,  17  Iowa  622,  42  N.  W.  454;  M%g- 
hell  V.  Stone,  74  111.  App.  129. 

Judgment  affirmed,  now  as  of  the  date  of  aubmiseicm. 


SCEKIBER  V.  UnTTBD  TBLBPHOITE  CoMPAHT.  m-W 

[No.  18,m.    Filed  December  IB,  18W.1  —  ^     , 

153         60« 

PLKtDniG.—D«nuiTW.—Traioero/£rror.— Error  in  sustaining  a  d«-   i}^ ^ 

mtirrer  to  a  oomplalnt  is  waived  by  filing  a  new  contplaint,  bssoi) 
upon  the  same  oansa  of  action,  entitled  a  "  second  pfttvgraph  of 
complaint."    p.  610. 

3AX'a.~Complainl.— Negligence.— Whaio  a  complaint  states  the  spe- 
cific facts  constituting  defendant's  negligent^,  it  will  be  tested  by 
the  facts  all^^,  without  aid  from  an  allegation  that  the  acts 
charged  were  negligNitlr  done  or  omitted,    p.  eii. 

Sajib. — Complainf. — Negligence. — Repairs. — A  oomplaint  against  a 
telephone  company  charging  that  plaintiff  was  injured  by  lightning 
conducted  into  his  storeroom  by  defendant's  wires,  on  account  of 
the  defective  condition  thereof,  is  insufficient,  where  the  complaint 

'  alleged  that  the  defect  was  caused  by  the  removal  of  a  telephone 
belonging  to  another  company  of  which  the  defendant  was  suc- 
cessor, and  it  is  not  shown  that  defendant  created  the  dangerous 
condition,  or  hod  any  opportunity  to  put  the  wires  in  proper  con- 
dition before  the  accident  occurred.    /)p.  S10-€15. 

From  the  Hnntington  Circuit  Court.     Affirmed. 
Vol.  153—39 
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M.  L,  Spencer  and  W.  A.  Branyan,  for  appellant. 
J.  B.  Kenner  and  U.  S.  Lesh,  for  appellee. 

Bakee,  J. — Appellant  filed  a  complaint  in  one  paragraph 
to  recover  for  personal  injuries  alleged  to  have  been  received 
through  the  agency  of  lightning  conducted  into  appellant's 
storeroom  over  appellee's  wires.  ,  Demurrer  sustained.  Ex- 
ception by  appellant.  Afterwards,  by  leave  of  court,  appel- 
lant filed  a  "second  paragraph  of  complaint".  Demurrer 
sustained.  Exception  by  appellant.  Afterwards,  by  leave 
of  court,  appellant  filed  a  "third  paragraph  of  complaint". 
Demurrer  sustained.  Exception  by  appellant  Upon  appel- 
lant's refusal  to  plead  further,  the  judgment  was  rendered 
from  which  this  appeal  was  taken. 

The  eo-called  second  and  tliird  paragraphs  state  the  same 
cause  of  action  upon  which  the  first  was  based.  The  so-called 
second  paragraph,  at  the  time  it  was  filed,  constituted  the 
only  complaint  that  was  then  before  the  court  in  this  action. 
The  first  complaint  having  gone  out  on  demurrer,  the  second 
complaint  was,  in  legal  effect,  an  amended  complaint,  with- 
out regard  to  the  manner  in  which  it  was  entitled.  Similarly, 
the  alleged  error  in  sustaining  the  demurrer  to  the  so-called 
second  paragraph  was  waived  by  pleading  further.  Hunter 
V,  Pfeiffer,  108  Ind.  197;  Jouchert  v.  Johnaon,  108  Ind. 
436;  Hargrove  v.  John,  120  Ind.  285;  Hormann  v.  Hart- 
meiz,  128  Ind.  353. 

The  third  paragraph,  down  to  the  place  where  contributory 
negligence  is  negatived  and  the  injury  and  damages  are 
stated,  alleges  that  defendant  ia  a  corporation  engaged  in  the 
business  of  furnishing  its  patrons  means  of  commumcatioii 
by  telephone  over  wires  which  act  as  ready  conductors  of 
electricity  in  the  form  commonly  called  lightning;  that  prior 
to  June  1,  189fi,  plaintiff  had  in  hia  storeroom  two  tele- 
phones, placed  there  by  two  different  companies  that  had 
separate  plants  and  central  offices;  that  each  of  the  telephones 
had  a  ground  wire;  that  the  two  companies  consolidated  and 
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removed  one  of  the  telephones;  that,  when  the  one  telephone 
was  removed,  the  wire  that  had  connected  it  with  its  central 
office  was  carried  forward  and  connected  with  the  remaining 
telephone,  and  the  wire  that  had  connected  tie  remaining 
telephone  with  its  central  office  was  severed,  the  connection 
being  then  made  with  a  different  central  office — the  one  now 
used  by  defendant;  that  the  company  that  made  this  change 
nef^igently  left,  at  the  place  from  which  the  one  telephone 
was  removed,  the  ground  wire  attached  to  the  wall  as  it  had 
been  prior  thereto;  that  the  end  that  was  formerly  attached 
to  the  remaining  telephone  was  drawn  between  the  wall  and 
the  other  wire  that  had  been  carried  forward  and  attached  to 
the  remaining  telephone;  that  the  end  of  the  useless  ground 
wire  was  left  negligently  to  protrude  from  the  insulation 
thereof,  in  a  horizontal  position  at  right  angles  with  the  wall, 
at  the  point  where  the  splice  of  the  wire  had  been  made  from  ' 
the  wire  coming  in  from  the  outside  and  communicating  with 
the  remaining  telephone,  which  splice  was  permitted  negli* 
gently  to  remain  without  insulation;  that  the  defendant  neg- 
ligently permitted  the  splice  for^  space  of  one  inch  to  remain 
without  insulation  and  the  dead  wire  to  remain  drawn, 
through  and  connected  with  the  other  wires  as  stated,  for 
two  months,  with  full  knowledge  of  the  defective  and  naked 
condition  of  the  wires;  that  on  June  10,  1896,  while  the 
wires  were  connected  as  above  described,  and  permitted  by 
defendant  so  to  remain  as  last  above  stated,  and  while  plaintiff 
was  sitting  at  his  desk  about  four  feet  from  the  protruding 
wire,  a  charge  of  lightning  was  conducted  into  plaintiff's 
storeroom  by  the  wires  of  defendant,  and  was  transferred  to 
the  wires  so  negligently  left  in  contact  with  the  protruding 
wire,  and,  flowing  from  the  protruding  wire,  struck  plain- 
tiff, etc ;  that  it  was  the  duty  of  defendant  to  put  and  keep 
its  wires  in  a  safe  and  proper  condition;  that  the  injury  was 
caused  solely  by  the  n^ligence  of  the  defendant  as  herein 
alleged. 


i: 
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Appellant  has  undertaken  to  state  the  speciiic  facts  tiiat 
constitute  appellee's  negligence.  And  if  he  had  not  onder- 
taken  this,  it  would  have  been  the  dnty  of  the  court  to  have 
required  it,  as  appellee  attacked  each  complaint  as  filed  with 
a  motion  to  make  it  more  specific  Therefore,  the  complaint 
ia  to  be  tested  by  the  facta  alleged,  without  aid  from  the 
charge  that  this  or  that  was  "negligently"  done  or  omitted. 
LouisvilU,  etc.,  R.  Co.  v.  Bates,  146  Ind.  564;  Cleveland, 
etc.,  R.  Co.  V.  Berry,  1 52  Ind.  fi07. 

Appellee  is  not  charged  with  having  created  the  dangerooa 
conditions.  Other  companies  did  that.  AVhen  did  appellee 
become  the  owner  and  operator  of  the  system  of  which  the 
telephone  in  appellant's  storeroom  at  the  time  of  the  accident 
was  a  part?  The  first  statement  touching  appellee  is  that 
appellee  is  engaged  iu  operating  a  telephone  plant  This 
averment  speaks  of  the  time  when  the  complaint  was  filed, 
April  10,  1897.  The  next  reference  to  appellee  is  the  state- 
ment that  the  company  that  made  the  changes  connected  Ae 
remaining  telephone  with  the  central  office  now  iised  by  ap- 
pellee. Here,  too,  the  complaint  speaks  of  the  present.  That 
is,  appellee  was  operating  the  plant  on  April  10,  1897,  tea 
months  after  the  accident.  The  third  reference  to  appellee 
is  the  allegation  that  appellee,  with  full  knowledge  of  the 
defective  condition,  permitted  it  to  remain  for  two  montha. 
Forward  or  backward  from  what  date  or  event,  is  not  stated. 
But  if  it  were  assamed  that  the  period  of  two  months  next 
preceding  the  accident  was  intended,  the  averment  would 
disclose  no  breach  of  duty  on  appellee's  part.  If  the  con- 
solidated company  continued  to  own  and  operate  the  plant 
(and  such  would  he  the  inference  in  the  absence  of  a  state- 
ment to  the  contrary),  appellee  could  not  be  deemed  guilty 
of  an  actionable  wrong  in  perniitting,  or  not  preventing,  that 
company  from  continuing  a  condition  it  had  created,  even  if 
appellee  did  know  of  it.  The  next  reference,  and  the  only 
ono  that  indicate?  spppllee'f  interest  in  the  plant  at  and  he- 
fore  the  time  of  the  accident,  is  the  averment  that  the  li^t- 
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ning  was  conducted  into  appellant's  storeroom  by  appellee's 
■wires.  Accepting  this,  for  present  purposes,  as  a  si^cient 
charge  that  appellee  at  and  before  the  time  of  the  accident 
owned  and  (grated  the  plant,  no  inference  arises  (if  infei^ 
ences  conld  be  accepted  in  lieu  of  facts  in  pleadings)  that 
appellee  had  any  opportunity  to  put  the  wires  in  proper  con- 
dition before  the  accident  occurred.  The  fact  that  appellee 
became  responsible  for  the  condition  of  the  wires  only  the 
instant  before  the  accident  happened,  would  accord  with  all 
the  facts  stated  in  the  complaint.  In  actions  based  upon 
failure  to  repair,  and  the  like,  it  is  fundamental  that  the 
complaint  must  show  that  the  duty  rests  upon  the  defendant 
and  that  the  defendant  has  had  a  reasonable  opportunity  .to 
discharge  that  duty.  Lahe  Shore,  etc.,  R.  Co.  v.  Stupak, 
123  Ind.  210. 
Judgment  afSnned. 


GusTAVBL  V.  Thk  State. 

[No.  U,961.  Filed  Jane  IS,  WW.  Rehearing  denied  Deo.  IS,  18W.] 
FiflH  AND  Qtja.—Statute».---Con»titvtiotMl  Late.— The  act  of  1899 
(Acts  1899.  p.  19S),  for  th«  protection  of  fiah  and  game,  la  not  vio- 
lative of  article  4,  §16  of  the  Constitutioii  as  embraoing  more  than 
<xifl  snbject,  sinoe  the  taking  of  fish  from  the  waters  of  the  State, 
the  protection  of  the  wstera  from  each  pollution  as  will  deetxoj 
the  life  of  flsh,  and  the  definition  of  the  powers  of  oertain 
officers  relative  to  the  entoroemeikt  of  the  flsh  and  game  lawa,  are 
properly  included  in  the  subject  of  the  protection  of  flsh  and  game. 
pp.  614-616. 
Same. — Statutory  Conatrvetion. — The  clause  "In  anj  of  the  watera 
of  Sua  State,"  as  used  in  §4  of  the  fish  and  game  law  of  1899  (Acta 
1899,  p.  19S)  should  be  read  and  understood  "in  anj'of  the  other 
waters  of  this  State."  and,  when  so  read,  the  section  means 
that  no  Sab  shall  be  taken  from  any  of  the  streams  of  the  Stat« 
during  the  months  of  Hay  and  June,  and  that  no  fiah  shall  betaken 
except  with  hook  and  line  in  any  other  waters  of  the  State  in  Janu- 
mrr,  February,  March.  May,  and  June,  excepting  in  Lake  Michigan 
and  the  Ohio  river,  and  in  private  pondR.    pp.  S16,  617. 

From  the  White  Circuit  Court,     Affirmed. 
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Harold  Taylor,  E.  B.  Sellers,  W.  E.  Uhl,  B.  E.  EUioH, 
W.  F.  Elliott,  F.  L.  Littleton  and  J.  R.  Ward,  for  appellant 

W.  L.  Taylor,  Attorney-General,  Merrill  Moores  and  C- 
C.  Hadley,  for  State. 

DowtjwQ,  J. — This  was  a  prosecution  upon  affidavit  and 
information  in  the  White  Circuit  Court,  for  an  alleged  vio- 
lation of  section  four  of  an  act  entitled,  "An  act  to  regulate 
the  taking  of  fish  in  the  waters  of  this  State,  etc.,"  approved 
February  28,  1890.    Acta  1899,  p.  185. 

The  charge  is,  that  appellant,  on  the  6th  day  of  Hay, 
1899,  at  the  county  of  "White,  etc.,  did,  with  a  hook  and  line 
nnlawfully  take,  catch,  and  kill  one  fish,  to  wit,  one  black 
bass,  more  than  nine  inches  in  length,  in  the  Tippecanoe 
'  river,  said  river  being  one  of  the  streams  of  said  State,  situ- 
ated, etc." 

The  assignment  of  errors  raises  the  question  of  the  con- 
stitutionality of  the  act,  and  the  specific  grounds  of  objec- 
tion, as  stated  in  the  brief  of  counsel  for  appellant,  are,  that 
more  than  one  subject  is  embraced  in  the  act,  and  that  sec- 
tion four  ie  void  for  uncertainty. 

The  title  of  the  net  is  "An  act  to  regulate  the  taking  of 
fiflh  in  the  waters  of  this  State;  to  protect  the  waters  of  this 
State  from  pollution;  granting  certain  powers  to  officers  rela- 
tive to  the  enforcement  of  the  fish  and  game  laws;  providing 
penalties  for  the  violation  of  its  provisions;  repealing  all 
laws  in  conflict  therewith;  and  declaring  an  emergency." 

The  only  provision  of  the  act  directly  involved  in  this 
appeal  is  the  fourth  section  which  is  in  these  words:  "§4. 
It  shall  not  be  lawful  to  take,  catch  br  kill  any  fish  in  any 
way  nor  by  any  device  whatever,  in  the  months  of  Stay  and 
June  in  any  of  the  streams  of  this  State ;  or,  except  with  a 
hook  and  line,  in  any  of  the  waters  of  this  State  except  Lake 
Wiehigan  and  the  Ohio  river,  and  except  also  in  private 
ponds,  between  the  first  day  of  January,  and  the  first  day  of 
April,  and  between  the  first  day  of  May,  and  the  Qxet  day  of 
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July  of  any  year.  Whoever  shall  violate  or  attempt  to  vio- 
late, any  of  the  proviaions  of  this  section  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  not  less  than  five 
dollars,  and  not  more  tfian  fifty  dollars  for  each  ofiense." 
Aet8lS90,  p.  IOC. 

The  constitutional  requirement  referred  to  is  the  follow- 
ing: "Every  act  shall  embrace  but  one  subject,  and  mat- 
ters properly  connected  therewith;  which  subject  shall  be  ex- 
pressed in  the  title.  But  if  any  subject  shall  be  embraced  in 
an  act  which  shall  not  be  expreEsed  in  the  title,  such  act  shall 
be  void  only  as  to  po  much  thereof  as  shall  not  be  exjyressed 
in  the  title."    Const.  Art.  4,  §19,  §115  Bums  1894. 

The  rule  by  which  this  court  is  governed  in  determining 
a  question  as  to  the  constitutionality  of  a  statute  is,  that 
the  act  will  be  upheld  unless  its  repugnance  to  the  Constitn- 
tion  is  60  obvious  as  to  admit  of  no  doubt,  ■  Reed  v.  State,  12 
Ind.  641;  Board,  etc.,  v.  Silvers,  22  Ind.  491,  500;  Brown  v. 
Buxan,  24  Ind.  194,  196;  Henderson  v.  State,  137  Ind. 
652,  and  cases  cited. 

It  is  contended  on  behalf  of  the  a^eUant  that  the  act  in 
question  emhracps  three  subjects,  viz.,  the  r^ulation  of  the 
taking  of  fish  in  the  waters  of  this  State;  the  protectioD  of 
the  waters  of  this  State  from  pollution ;  and  the  granting  of 
certain  powers  to  officers  relative  to  the  enforcement  of  the 
fish  and  game  laws. 

The  subject  of  the  act  is  the  protection  of  fish  and  game, 
and  the  several  matters  referred  to  by  counsel  for  appellant 
as  constituting  separate  subjects,  are  simply  means  to  that 
end.  This  subject  is  properly  expressed  in  the  title,  in  lan- 
guage so  plain  that  no  one  can  be  misled  by  it.  It  has  been 
held  by  this  court  that  the  title  of  an  act  should  not  express 
the  end,  object,  or  purpose  of  the  law,  but  the  means  by 
which  such  end,  object,  or  purpose  is  to  be  accomplished. 
The  subject  of  the  act  of  February  28,  1899,  is  single,  and 
the  means  by  which  its  purpose  is  to  be  accomplished  are 
clearly  and  definitely  set  out  in  the  title.    The  taking  of  fish 
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The  LoDisviiiLE  ^nd  Nashttllb  Railroad  Compaht 
V.  Keuper. 

[No.  18.S54.    FUed  It»y  28, 18».    Itohearing  denied  Deo.  IS.  1899.] 

NEauaKMOE.— iffuter  and  Servant.— Raaroadg.—Whem  a  railRMd 
compaD7  permitted  a  portion  of  its  road-bed  nndemeath  the  croen- 
ties  to  become  soft  b7  reason  of  the  flow  of  water  from  a  hy- 
drant of  the  oompanj,  so  that  the  rails  and  cross-tiee  would  sink 
down  when  the  weight  of  a  car  was  placed  upon  them,  such  condi- 
tion not  being  obvious  or  apparent,  hot  being  known  to  the  master, 
or  b^  the  exerciiie  of  ordinary  care  discoverable  by  him,  such  neg- 
lect oonstitoted  a  breach  of  the  duty  of  the  company  to  keep  and 
maintain  the  roadway  in  a  sound  and  safe  condition  for  the  proteo- 
tion  and  security  of  ita  employes,    pp.  6S0-6tS. 

Same. — Complaint. — Matter  and  Servant.  —  BaSroada. — A  com- 
plaint in  an  action  for  personal  iDJuriea  by  an  employe  of  a 
lailroad  company,  alleging  that  defendant  had  allowed  that  por- 
tion of  ita  tracks  in  front  of  the  freight  depot  to  beoome  in  a  dan- 
gerona  condition  by  permitting  a  large  volume  of  water  fnwn  a  hy- 
drant to  flow  over  and  under  the  tracks,  causing  the  earth  under 
the  tracks  to  beoome  soft  and  yielding,  and  that  while  plain- 
US  was  placing  a  car  in  porition,  preparatory  to  coupling  same,  the 
oar  in  tbe  rear  came  over  the  defective  track,  making  a  depressioa 
in  the  track,  by  reason  of  the  defective  condition  thweot,  wfaiob 
caused  plaintiff's  foot  resting  thereon  to  slip,  and  before  be  could 
remove  bis  foot,  without  any  neglect  on  his  part,  ran  over  sams, 
cutting  and  mangling  it,  is  sufficient  against  demurrer,    pp.  eS0-6iS. 

PRACmcB. — InterToyatoTxei  to  Jury. — Signature  of  Foreman. — The 
statute  doea  not  require  that  the  foreman  shall  sign  his  name  to 
each  answer  to  the  interrogatories  propounded  to  the  jury,  although 
this  is  the  better  practice,    p.  6SS. 

Samb. — Inierrogatoriet  to  Jury. — Failure  to  Sign. — Where  no  objec- 
tion is  made  to  the  failure  of  the  foreman  to  sign  each  separate  an- 
swer to  interrogatories  propounded  to  the  jury  before  their  dis- 
charge, it  is  too  late  to  urge  the  objeotion  for  the  first  time  on 
appeaL    pp.  6tS,  €te. 

Vebdiot. — Interrogatories  to  Jury, — Answers  to  interrogatories  can- 
not be  aided  by  intendment,  as  the  Intendmenta  will  be  made  in 
favor  of  the  general  verdict,  p.  6S7. 

Asmh  ADD  EaBoa. — EvideMx. — The  Supreme  Court  will  not  dis- 
turb the  verdict  on  the  avidenoe,  where  there  is  evidenoe  atroili^ 
tmding  to  sustain  it.    p.  689. 
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IxsTEUcnoKS.— inncMion  of  Province  of  Jury.— An  im 
the  trial  of  &n  action  for  pereonal  injuries  canaed  by  the  alleged 
defective  condition  of  defendant's  milroad  tracks,  that  the  pres- 
ence of  cinders  upon  the  surface  of  the  ground  alongside  the  track 
would  not  indicate  to  a  person  of  ordinary  intelligence  that  the 
track  had  been  made  Bolid  so  that  it  would  not  sink,  was  properly 
raf used,  as  it  was  for  the  jury  to  say  what  inferences  of  fact  should 
be  made  from  the  evidence  on  such  point    pp.  6S9-6S0. 

Etidemob. — Negligence. — Feraonai  Iiy'uriet. — In  an  action  against  a 
ndlroad  company  by  an  employe  for  personal  injuries  caused  by 
the  defective  condition  of  defendant's  nulroad  tracks,  proof  that 
no  other  person  had  ever  been  injured  by  reason  of  such  defect  at 
the  place  mentioned  was  properly  excluded,    p.  630. 

Jm>aMasJB.-^Exeetnve  Damagee. — Feraonai  Injuries. — A.  judgment 
in  an  action  for  persooal  injuries  will  not  be  reversed  on  the  ground 
that  excessive  damages  were  awarded,  unless  it  appears  that  the 
jury  must  have  acted  from  prejudice,  partiality,  or  corruption. 

peso. 

From  the  Warrick  Circuit  Court.     Affirmed. 

A.  Gilchrist  and  C.  A.  DeBruler,  for  appellant. 

A.  Dyer,  0.  V.  Menzies,  W.  A,  Cullop  and  0.  B.  Kte- 
ainger,  for  appellee. 

DowLiNO,  J. — This  case  comeB  here  for  the  second  time. 
On  the  first  appeal  the  judgment  was  reversed  for  the  error 
of  the  trial  court  in  overruling  a  demurrer  to  thn  complaint. 
Louisville,  etc.,  R.  Co.  v.  Kemper,  147  Ind.  561,  The  com- 
plaint was  afterwards  amended,  issues  were  formed,  and, 
upon  the  trial  of  the  cause,  there  was  a  judgment  in  ;faTor  of 
the  appellee.    The  railroad  company  again  appeals. 

The  errors  assigned  are,  (1)  the  overruling  of  the  de- 
murrer to  the  first  paragraph  of  the  complaint;  (2)  the  cfver- 
ruling  of  the  demurrer  to  the  second  paragraph  of  the  com- 
plaint; (3)  the  overruling  of  appellant's  motion  for  judgment 
in  its  favor  <hi  the  interrogatories  and  answers  thereto  re- 
turned by  the  jury  with  their  verdict;  and  (4)  the  overruling 
of  appellant's  motion  for  a  new  trial. 

The  objections  to  the  complaint  as  amended  are,  in  sub- 
stance, the  same  a3  those  successfully  urged  against  the  com- 
plaint originally  filed.     They  are  directed  chiefly  against 
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those  parts  of  the  pleading  which  describe  the  negligent  acta 
and  omissions  of  the  appellant,  the  injurious  consequences  of 
'those  acta  and  omissions  to  the  appellee,  and  which  negative 
knowledge  of  the  defective  and  unsafe  condition  of  the  rail- 
road track  on  the  part  of  the  latter. 

After  the  formal  allegations  concerning  the  corporate  char- 
acter and  the  business  of  appellant,  and  the  employment  of 
appellee,   the  first  paragraph   of  the  complaint  proceeds: 

"That  by  the  terms  of  plaintiff's  employment  it  was  his 
duly  to  handle  freight  in  and  about  said  depot,  and  to  transfer 
freight  from  loaded  ears  into  said  depot  and  from  said 
depot  into  said  cars,  and  in  the  discharge  of  said  employ- 
ment it  was  the  duty  of  the  plaintiff  to  move,  and  aeaiat 
in  moving,  by  pushing  and  hauling  the  same,  freight  cars 
along  said  track  to  and  from,  said  freight  depot. 

"That,  heretofore,  to  wit,  on  the  2!)th  day  of  June,  1894. 
and  for  a  long  time  prior  thereto,  the  defendant  had  n^li- 
gently  permitted  that  part  of  its  said  track,  which  ran  along 
and  in  front  of  said  freight  depot,  to  become  defective,  and 
in  a  dangerous  condition,  by  permitting  a  large  volume  of 
water  to  flow  over  and  under  said  track  to  a  point  opposite 
the  receiving  door  of  said  freight  depot,  which  caused  the 
earth  on  which  the  ties  and  rails  were  laid  to  become  soft  and 
yielding,  and  liable  to  sink  when  any  considerable  weight 
was  drawn  or  hauled  over  said  track. 

"That  said  defective  condition  of  the  track,  on  the  date 
aforesaid,  was  known  to  the  defendant,  and  unknown  to  tiie 
plaintiff. 

"That,  on  the  date  aforesaid,  the  plaintiff  at  or  near  a  point 
on  said  track  in  front  of  the  receiving  door  of  said  depot,  at- 
tempted, in  the  discharge  of  his  duty,  to  couple  two  (21 
freight  cars  but,  owing  to  the  defective  coupling  link  of  the 
rear  car,  failed  and  was  unable  to  do  so.  That  as  the  rear 
freight  car  of  the  two  (2),  which  the  plaintiff  was  at  the  time 
attempting  to  couple,  came  in  contact  with  the  drawhead  of 
the  forward  car,  on  failing  to  couple  with  it,  it  rebounded 
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or  kicked  back.  Tbat  immediatelj  after  attempting  to 
couple  tfae  said  two  cars,  the  plaintiff,  in  the  proper  dischai^ 
of  his  duty,  placed  his  left  shoulder  on  the  rear  of  the  car  in 
front  of  him  for  the  purpose  of  pushing  said  car  forward  in 
front  of  the  receiving  door  of  said  depot,  with  both  feet  out- 
aide  of  the  rail,  hut  hie  right  foot  next  to  the  rail,  for  the 
purpose  of  pushing  said  car  as  aforesaid.  That,  while  in  this 
attitude,  the  freight  car  immediately  in  the  rear  of  him  came 
forward  over  the  defective  portion  of  the  said  track,  by 
reason  of  the  defective  condition  of  the  same,  and  by  its 
weight  suddenly  caused  a  great  depression  in  the  track,  and 
caused  plaintifPs  foot  which  was  ne\t  to,  and  ndjoining  the 
track,  suddenly,  and  without  any  neglect  on  the  part  of  the 
plaintiff,  to  slip  upon  and  over  the  rail.  That,  before  the 
plaintiff  could  remove  his  foot  from  the  rail,  the  forward 
tmtk  of  the  rear  car  suddenly,  and  without  any  fault  or 
negligence  on  the  part  of  the  plaintiff,  ran  on,  and  over  his 
right  foot,  cutting  and  mangling  the  same,  and  a  large  part 
thereof  was  thereby  crushed,  removed  and  destroyed." 

It  is  probably  true,  as  contended  for  by  counsel  for  ap- 
pellant, that  the  defective  condition  of  the  coupling  link  had 
nothing  to  do  with  the  injury  to  appellee,  and  that,  under  the 
averments  of  this  paragraph,  there  could  be  no  recovery  on 
account  of  such  defective  coupling  link.  Hannigan  v. 
LtUgh,  etc.,  R.  Co.,  157  N.  Y.  244,  51  N.  E.  992. 

But  the  recital  of  the  fact  of  tho  attempt  to  couple  the  two 
cars,  and  its  failure  because  of  such  defective  link,  was  a 
proper  part  of  the  narrative  of  the  circumstances  which  re- 
sulted in  the  injury  to  appellee,  and  at  least  rendered  that 
narrative  more  easily  intelligible. 

The  obligation  of  the  mas-ter  to  furnish  to  the  servant  a 
reasonably  safe  place  in  which  to  work,  if  the  character  of 
the  employment  makes  it  possible  for  him  to  do  so,  and 
the  duty  of  the  master  to  supply  the  servant  with  reasonably 
sound  and  safe  machincn'  and  appliances  with  which  to  per- 
form his  labor,  with  the  further  and  continuing  duty  to 
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exercise  ordinary  care  to  ke^p  sucli  place  safe,  and  such  ma- 
chinery and  appliances  sonnd  and  safe,  are  universally  rec- 
ognized, and  the  rules  on  the  subject  are  of  general  appli- 
cation. Brazil  Coal  Co.  v.  Young,  117  Ind.  520;  Louis- 
ville, etc.,  B.  Co.  V.  Graham-,  Adm.,  124  Ind.  89;  Indiana 
Car  Co.  V.  Parker,  100  Ind.  181;  Baltimore,  etc,  R.  Co. 
V,  Eowan,  104  Ind,  88;  Krueger,  Adm.,  v.  JjOuisviUe,  etc., 
E.  Co.,  Ill  Ind.  51;  Pennsylvania  Co.  v.  Brush,  Adm., 
130  Ind.  347;  Pennsylvania  Co.  v.  Sears,  136  Ind.  460. 

The  work  of  handling  and  moving  cars  on  railroad  tracks, 
in  the  manner  described  in  the  complaint,  is,  at  all  times, 
and  under  the  moat  favorable  conditions,  difficult  and,  to 
some  extent  at  least,  dangerous.  The  safety  of  the  men  em- 
ployed depends  largely  on  the  soundness  and  stability  of  the 
■track,  its  rails,  cross-ties,  and  road-bed,  and  the  proper  and 
sound  equipment  of  cars  and  other  rolling  stock.  Imper- 
fections in  any  of  these  invite  disaster,  and  are  a  constant 
menace  to  the  life  and  safety  of  every  employe. 

The  fact  that  a  portion  of  a  railroad  bed,  underneath  the 
croes-ties,  had  been  permitted  to  become  soaked  and  soft  by 
reason  of  the  flow  of  water  from  a  hydrant  of  the  company, 
eo  that  the  rails  and  cross-ties  would  sink  down  when  the 
weight  of  a  car  was  placed  upon  them,  this  dangerous  con- 
dition not  being  obvious  and  apparent,  but  being  known  to 
the  master,  or  by  the  exercise  of  ordinary  care  discoverable 
by  him,  constituted  a  breach  of  the  duty  of  the  company 
to  keep  and  maintain  the  roadway  in  a  sound  and  safe  condi- 
tion for  the  protection  and  security  of  its  employes, 

In  the  case  of  Indianapolis,  etc.,  B.  Co.  v.  Love,  10  Ind. 
554,  in  speaking  of  the  duty  of  the  master  to  furnish  a  safe 
roadway,  and  to  inform  the  servant  of  unusual  dangers,  it 
is  said:  'Tf  a  defect  existed  in  the  road  which  was  known 
to  the  company,  but  which  it  was  impossible  for  them  to  im- 
mediately remove  or  remedy,  and  in  consequence  thereof 
the  road  wns  unsafe  but  not  impassable,  and  yet  they  should 
place  an  employe  upon  the  road,  and  suffer  him,  in  ignrnwicc 
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of  said  defect,  to  attempt  to  operate  it,  an  injury  ehonld 
therel'V  rc^=ult  to  him,  certainly  there  would  be  a  liability." 

Where  euch  defects  exist,  and  where  they  are  not  plain 
and  obvious,  or  known  to  the  employes,  but  are  known  to 
the  master,  or  are  discoverable  by  him  by  the  exercise  of  or- 
dinary care,  the  master  can  exonerate  himself  only  by  repair- 
ing them  at  once,  or  by  notifying  his  servants  of  their 
existence  and  of  the  increased  danger. 

We  think  it  sufficiently  appears  from  the  avbrments  of  the 
first  paragraph  of  the  complaint  that  the  railroad  of  ap- 
pellant, at  the  point  in  front  of  the  warehouse  was,  at  the 
time  of  the  accident,  defective  and  dangerous;  that  the  de- 
fect was  known  to  appellant;  that  it  was  of  such  a  character 
as  not  to  be  obvious  and  apparent;  and  that  appellee  had  no 
knowledge  of  its  existence.  It  is  expressly  stated  that  the 
defect  was  in  the  foundation  on  which  the  cross-ties  rested, 
and  nothing  in  the  pleading  indicates  that  this  defect  could 
be  discovered  by  a  superficial  examination  of  the  track. 

The  accident  to  appellee  was  a  very  natural  consequence 
of  the  condition  of  the  road-bed.  He  was  engaged  in  push- 
ing a  freight  car  toward,  the  warehouse.  His  left  shoulder 
was  pressed  against  the  end  of  the  car,  and  his  weight  was 
thrown  upon  his  feet  which  were  near  to  the  rail.  While  he 
was  BO  occupied  and  engrossed  with  his  task,  the  rails  and 
cross-ties,  unable  to  sustain  the  weight  of  the  rear  car,  sud- 
denly sunk  down  some  two  or  three  inches,  thereby  removing 
the  support  the  rail  gave  to  appellee's  footing,  his  foot  slipped 
upon  the  sunken  rail,  and  the  wheels  of  the  rear  car  ran  irpon 
and  cniahed  it. 

In  this  occurrence,  as  described  in  the  first  paragraph, 
we  find  no  element  of  negligence,  or  lack  of  care  on  the  part 
of  the  appellee. 

The  condition  of  the  track  was  such  that  an  accident  of 
some  Idnd  might  reasonably  have  been  anticipated.  The 
mischief  was  such  as  ought  to  have  been  foreseen  and,  if 
the  matters  stated  in  the  pleading  were  true,  the  company  was 
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negligent  in  failing  to  repair  the  defect  in  the  roadway,  and 
provide  against  such  an  occurrence.  It  is  not  necessary  that 
the  master  ehonld  have  reason  to  anticipate  a  particular  kind 
of  accident,  but  the  inquiry  is,  had  he  reason  to  expect  the 
occurrence  of  an  accident  of  any  kind  affecting  the  lives  or 
limbs  of  his  servants  at  that  place,  and  because  of  this  defect 
in  the  road?  In  uur  opinion,  the  paragraph  under  examina- 
tion shows  that  the  injury  was  the  natural  and  probable 
consequence  of  the  negligence  of  the  company  in  suffering 
its  roadway  to  be  in  the  condition  described,  and  that,  in  the 
light  of  the  attending  circumstances,  the  dangers  to  its  em- 
ployes ought  to  have  been  foreseen  and  provided  against. 

There  is  nothing  in  the  paragraph  which  authorizes  us  to 
say  that  appellee  assumed  the  risk  of  the  defective  track. 
Ifnowledge  of  the  existence  of  the  defect  is  expreesly  nega* 
tivcd  in  the  paragraph,  and  the  special  averments,  descriptive 
of  it,  are  not  inconsistent  with  such  denial.  Neither  can  sudi 
knowledge  be  inferred  from  the  allegations  that  "at  the  time 
of  the  grievances,  hereinafter  mentioned,  plaintiff  was  an 
employe  of  the  defendant  for  hire  and  reward,  •  •  • 
That  heretofore,  to  wit,  on  the  29th  day  of  June,  1894,  and 
for  a  long  time  prior  thereto,  the  defendant  had  negligently 
permitted,  etc."  "The  time  of  the  grievances"  mentioned 
was  the  date  of  the  injury,  and  not  the  period  covered  by  the 
emplo^Tnent  of  the  appellee.  It  cannot  fairly  he  inferred 
from  the  statements  of  the  pleading  that  appellee  had,  at  any 
time  previous  to  the  accident,  pushed  cars  over  the  defective 
track,  or  that  he  had  been  employed  at  that  point.  Upon  a 
very  careful  review  of  the  first  paragraph,  we  are  satisfied 
that  it  is  sufilcient  in  form  and  substance,  and  that  the  de- 
murrer to  it  was  properly  overruled. 

The  second  paragraph  of  the  complaint  as  amended  is 
much  more  full  and  specific  in  its  averments  than  the  first 
In  addition  to  the  facts  contained  in  the  first,  it  is  alleged, 
ill  f^ubgtance,  that  the  earth  between  the  cross-ties  appeared 
to  be  firm  and  solid,  and  in  good  and  safe  condition;  that  the 
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«artli  between  said  ties  was  not  of  the  soft,  spongy  and  pliable 
kiuil  under  the  ties;  that  the  condition  of  the  road-bed  onder 
.the  ties  was  concealed  by  appellant  by  putting  cinders  and 
ashe^  along  the  track  within  fOTty-eight  hours  prior  to  the 
29th  day  of  June,  1894 — the  day  appellee  was  hnrt — ao 
as  to  cover  it  up  and  prevent  the  plaintiff,  or  any  other 
person,  from  discovering  the  condition  of  the  earth  under  the 
ties  upon  which  tlie  ra3a  rested  over  which  the  said  can 
were  to  pass. 

The  second  paragraph,  like  the  first,  is  eaamtially  different 
from  the  complaint,  which  was  held  insufficient  on  the  for- 
mer appeal.  Its  objectionable  features  have  been  removed, 
and  new  and  material  averments  bare  been  added.  It 
describee  an  actionable  breach  of  duty  by  the  railroad  com- 
pany. Its  direct  averments  that  appellee  was  not  in  fault, 
and  that  he  had  no  previous  knowledge  of  the  existence  of 
•  the  defect,  are  not  inconsistent  with  the  specific  allegationB 
aa  to  his  employment  and  means  of  knowledge.  "We  think 
it  clearly  appears  that  the  injury  sustained  was  the  direct 
and  natural  result  of  the  default  of  the  company  in  not  main- 
taining its  track  in  a  sound  and  safe  condition.  It  follows 
that  no  error  was  committed  by  the  trial  court  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  complaint. 

In  the  next  place,  the  appellant  insists  tbat  the  court  erred 
in  refusing  to  render  judgment  in  its  favor  upon  the  answers 
to  the  questions  of  fact  submitted  to  the  jury,  and  returned 
with  the  general  verdict. 

Counsel  for  appellee  object  to  the  consideration  of  Has 
question,  for  the  reason  that  the  foreman  of  the  jury  did 
not  sign  each  separate  answer,  but  afBxed  his  agnature  at 
the  end  of  the  paper.  The  statute  does  not  say  that,  when 
interrt^atories  are  to  be  answered  by  the  jury,  the  foreman 
^all  sign  bis  name  to  each  answer,  although  this  is  certainty 
the  better  practice.  Sage  v.  Brmvn,  34  Ind.  464.  But, 
whatever  the  rule  may  he,  where  no  objection  is  made  to  the 
Vol.  153—40 
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fftilure  of  the  foreman  to  sign  each  eeparfite  answer  before 
the  dieehHrge  of  the  jury,  we  think  it  is  too  late  to  urge 
that  objection  for  tbe  flrat  time  in  thia  court  on  appeal. 

Is  the  special  finding  of  facta  inconsistent  with  the  gen- 
eral verdict?  It  is  affirmed  by  counsel  for  the  railroad  com- 
pany that  the  answers  of  the  jury  to  the  questions  of  fact 
show  that  the  rear  car  did  not,  upon  striking  the  forward 
car,  bound  backward,  and  then  retiirn,  thereby  injuring  the 
appellee;  that  the  cinders  were  above  the  top  of  the  rail,  and 
therefore  had  nothing  to  do  with  the  slipping  of  appellee's 
foot  upon  or  acroes  the  rail ;  and  that  appellee  had  full  knowl- 
edge of  the  unsafe  condition  of  the  track  and,  with  anob 
knowledge,  assumed  the  risk  of  working  whpre  he  did. 

The  queetJODS  and  answers  relied  upon  to  sustain  this  view, 
and  Bet  ont  here  in  the  order  in  which  they  are  arranged  in 
the  brief  for  appellant,  are  these:  "25.  At  the  time 
the  moving  car  came  against  the  one  that  was  standing 
still,  did  the  weight  of  the  two  care  cause  the  track  to 
sinkt  No.  26.  How  far  did  the  weight  of  the  two  cars 
cause  the  track  to  sink?  Rear  car  caused  track  to  ank 
two,  or  three  inches.  27.  Did  the  sinking  cause  the  track  to 
elope  down  toward  the  car  that  was  standing  etill?  Tes. 
28.  When  the  moving  ear  struck  the  one  standing  still, 
did  the  mwing  car  bound  back  from  it,  and  up  the  slope  it 
had  descended?  No.  29.  How  far  did  it  bound  backl 
.  30.  Did  the  car  after  bounding  back  come  for- 
ward again  of  its  own  accord?  No.  31.  Before  plaintiff 
began  pushing  against  the  forward  car,  had  be  given  np  hie 
attempt  to  make  the  coupling  of  the  two  cars?  Yes.  32. 
Did  not  the  plaintiff,  after  attempting  to  make  the  coupling 
of  the  two  cars,  give  np  that  attempt  and  begin  pushing 
against  the  forward  car?  Yes.  33.  What  was  the  weight 
of  the  car  that  was  pushed  against  the  other  cart  About 
40,000  pounds.  34.  How  far  was  it  pushed  befwo  it 
struck  the  forward  cart    About  ax  or  eight  feet     86. 
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"Were  not  the  cinders,  upon  which  the  plaintiff  was  standing 
where  he  poshed  the  car,  on  a  level  with  the  top  of  the  rail? 
No;  above.  8.  Had  there  not  been  the  same  condition  as 
to  the  w€t  Boil  under  this  track  at  this  place,  and  as-  to  the 
track  settling  below  its  ordinary  grade,  when  a  loaded  car 
was  upon  it,  for  at  least  a  year  prior  to  the  Ume  plaintiff  re- 
ceived the  injury  for  which  be  snes?  Yes.  18.  Had  hot 
that  track  at  that  place  been  in  substantially  the  same  condi- 
tion as  to  sinking  when  loaded  cars  were  on  it  for  at  least 
four  (4)  rears  that  it  was  at  the  tame  plaintiff  received  injury 
for  which  he  snest  Yes.  19.  Had  not  the  same  kind  of 
work,  which  the  plaintiff  and  other  employes  of  defendant 
were  then  doing,  been  performed  by  such  employes  at  the 
same  place,  and  on  the  same  track,  all  said  time?  Yes.  4. 
Was  not  the  plaintiff  engnged  at  all  times  during  his  service 
with  the  defendant  in  loading  or  unloading  or  moving  cars 
at  the  place  where  he  received  the  injnry  for  which  he  sues 
in  this  action?  No.  11,  At  the  time  the  plaintiff  re- 
ceived the  injuries,  for  which  he  sues  in  this  action,  was 
the  condition  of  the  cinders  open  to  the  observation  of  any 
one  passing  over  them,  or  standing  on  themt  Yea.  12. 
What,  if  anything,  was  there  to  prevent  any  person  passing 
over  those  cinders  at  that  time,  or  standing  on  them,  from 
seeing  the  condition  of  those  cinders?     Nothing." 

It  is  settled  in  this  State  that  the  general  verdict  deter- 
mines all  the  material  questions  in  favor  of  the  appellee,  and 
that  unless  the  facte  stated  in  the  answers  to  interrt^tories 
are  so  clearly  antagonistic  to  the  decision  embodied  in  the 
general  verdiet  as  to  be  irreconcilable  with  it,  the  judgment 
most  stand.  The  answers  to  interrogatories  cannot  be  aided 
by  intendment,  for  the  mle  is  that  intendments  will  be  made 
in  favor  of  the  general  verdict,  and  not  in  favw  of  answew 
to  snecial  interrogatories.  Tovm  of  PoseyvHIe  v.  Lewis,  126 
Ind.  80,  and  cases  cited;  Kirkpairiek  v.  Reeves,  121  Ind. 
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^\'e  are  imaWe  to  find  in  the  answers  to  the  mterrc^abNieB 
in  this  case  such  a  conflict  with  the  general  verdict  as  requires 
that  the  general  verdict  shall  be  set  aside. 

The  variance  between  the  complaint  and  the  answers  to 
the  questions  of  fact  as  to  the  reboundiBg  of  the  rear  car 
when  it  came  in  contact  with  the  forward  car  la  unimportant 
The  material  fact  was  that,  immediately  after  the  cars  came 
together,  a  space  was  opened  between  them  into  which  ap- 
pellee steppeij,  putting  his  left  shoulder  against  the  forward 
car.  It  made  no  difference  whether  the  rear  car  rebounded, 
or  the  forward  car  was  suddenly  driven  forward.  The  rear 
car  moved  forward,  and  appellee's  foot  slipped  upon  the  rail 
and  was  injured. 

Nor  do  we  think  the  fecial  findings  of  fact  charge  the 
appellee  with  knowledge  of  the  condition  of  the  track  at  the 
place  of  the  accident.  The  jury  were  not  asked  whether  the 
appellee  knew  that  the  track  was  defective,  and  liable  to  ank 
down  under  the  weight  of  a  loaded  car,  but  an  attempt  was 
made  to  elicit  facta  from  which  such  knowledge  could  be  in- 
ferred. The  legal  effect  of  the  general  verdict  is  that  the 
appellee  had  not  knowledge  of  the  defect,  and  that  he  was 
without  fault.  Ignorance  of  the  condition  of  the  track  is 
entirely  consistent  with  the  special  findings  as  to  the  length 
of  time  the  appellee  had  been  employed,  the  nature  of  his 
work,  and  the  character  of  the  defect  in  the  track.  So,  too, 
whether  the  cinders  were  above  the  top  of  the  rail,  on  the 
same  level,  or  below  the  rail,  if  the  track,  under  pressure, 
suddenly  sunk  two  or  three  inches  while  the  appeUee  was 
bracing  his  foot  near  the  rail,  or  against  it,  the  result  would 
naturally  he  the  slipping  of  his  foot  upon  or  across  tlje  rail. 
The  special  findings  by  no  means  make  it  apparent  that  the 
defect  in  the  track  was  open  and  obvious;  and  the  deposit 
of  cinders  by  appellant  at  the  place  where  the  track  was  out 
of  repair,  a  few  days  before  the  accident,  may  have  had  the 
effect  of  creating  an  appearance  of  security,  or  of  concealing 
the  actual  condition  of  the  roadway,  and  thereby  deceiving 
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the  appellee;  and  by  their  general  verdict,  the  jury  so  find. 
In  our  opinion,  the  trial  court  was  fully  justified  in  ovemil- 
ing  the  appellant's  motion  for  judgment  in  its  favor  on  th© 
special  Endings  of  fact. 

Finally,  it  ia  insisted  that  the  motion  for  a  new  trial  should 
have  been  sustained.  The  grounds  of  that  motion  were,  that 
the  verdict  was  not  sustained  by  sufficient  evidence;  that  the 
court  erred  in  it3  refusal  to  give  instructions  numbered 
twelve,  six  and  seven;  that  appellant  should  have  been 
allowed  to  prove  that  no  other  person  had  been  hurt  by 
reason  of  the  sinking  of  the  track;  and  that  the  damages  were 
excesdve. 

The  witnesses  were  few  in  number,  and  the  range  of 
the  evidence  was  limited.  The  appellee  testified,  and  gave 
his  account  of  the  accident.  Pie  denied  all  knowledge  of 
the  defect  in  the  track  at  the  time  he  was  injured,  and  stated 
that  he  thought  the  cinders  had  been  put  there  so  that  the 
track  would  not  sink  down  when  loaded  cars  came  on  it. 
There  is  evidence  strongly  tending  to  sustain  the  verdict  and, 
under  the  well  established  rule  in  such  cases,  we  cannot  dis- 
turb the  judgment. 

Instruction  number  twelve,  asked  for  by  appellant,  was 
a  peremptory  direction  to  return  a  verdict  for  the  appellant 
on  the  ground  that  there  was  a  total  failure  of  evidence  on 
the  part  of  the  appellee.  This  instruction  was  properly  re- 
fused. Instructions  numbered  six  and  seven  advised  the 
jury,  ea  matter  of  law,  that  the  act  of  placing  cinders  upon 
the  surface  of  the  ground  alongside  of  the  track,  and  of  the 
rails  of  the  track,  or  the  mere  presence  of  cinders  in  such 
position,  would  not  of  themselve?  indicate  to  a  person  of 
ordinary  intelligence  that  the  track  and  bed  of  the  track 
had  been  made  solid  go  that  it  would  not  sink.  The  jury  were 
the  exclusive  judges  of  the  facte,  and  it  was  for  them  to  say 
what  inferences  of  fact  should  be  made  from  the  evidencft 
given  on  this  point.  AVhethpr  a  person  of  ordinary  intelli- 
gence would  or  would  not  infer  from  the  presence  of  cinders 
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along  a  railroad  that  repairs  had  been  made  apon  it,  vas 
solely  for  the  jury  to  detenuine.  There  was  no  error  in  re- 
fusing to  give  these  instructiona. 

The  evidence  offered  by  appellant  to  prove  that  no  otiier 
person  had  ever  been  injured  in  consequence  of  the  ainlfing 
of  the  track  at  the  place  mentioned  in  the  complaint  was 
properly  excluded.  Proof  of  immunity  of  other  persons 
from  injury  would  have  afforded  no  sufficient  basis  for 
a  presumption  that  the  track  was  sound  and  safe.  16  Am. 
&  £ng.  £ncy.  of  Law  p.  157,  and  cases  cited. 

We  are  a^ed  to  reverse  the  judgment  on  the  ground  that 
the  damages  are  excessive.  The  question  of  damages  was 
within  the  pr(^r  and  peculiar  province  of  the  jury.  The 
law  imposed  upon  them  the  duty  of  aaaesaing  their  amount 
It  waa  for  them  to  say,  under  all  the  circumstances  of  the 
case,  what  would  be  an  adequate  compensation  for  the  injury 
they  found  the  appellee  had  sustained.  The  rule  in  such 
cases  is  clearly  stated  by  Chancellor  Kent,  in  these  words: 
"Unless  the  damages  are  so  outrageous  as  to  strike  every  one 
with  the  enormity  and  injustice  of  them,  so  as  to  induce 
the  court  to  Mieve  that  the  jury  must  have  acted  from  prejn- 
dice,  partiality  or  corruption,  the  court  cannot,  conastemUy 
with  the  precedents,  interfere  with  the  verdict.  It  is  not 
enough  to  say,  that  in  the  opinion  of  the  court,  the  damages 
are  too  high  and  that  we  would  have  given  much  leas.  It  is 
the  judgment  of  the  jury,  and  not  the.  judgment  of  the 
court,  which  is  to  a?se?3  the  damages  in  actions  for  personal 
torts  and  injuries."  Coleman  v.  Southwick,  9  Johns.  44, 
45;  Ohio,  etc.,  E.  Co.  v.  CoUarn,  73  Iiid.  2U1,  38  Am.  Rep. 
134;  Erwin  v.  Garner,  108  Ind.  488. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 


— — -^ 
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Mbrriuaii  bt  Aih  V.  Herrlhan,  bt  Next  Frieitd. 

[No.  lB,e49.  Filed  December  19,  1BB9.] 
ls«rB.vC7Tion&.—Willa.—Te»tamentaTy  Capacity. ^Bvrden  of  Proof.— 
An  mstruction  in  the  trial  of  an  action  to  contest  a  will  that  If  de- 
cadent, prior  to  the  date  of  the  will,  waa  of  OBsonnd  mind,  of  ftp- 
parent  permanenc7,  the  burden  would  fall  upon  defendant  to 
prove  bj  the  preponderance  of  the  evidence  that  at  the  time  the 
alleged  will  was  made  tbe  decedent  posMssed  Bufflcient  mental  oa- 
paoitj  to  make  a  will,  or  had  a  lucid  iiiterval,  is  emmeoos.  ji.  63t. 
BiiMS..—WilU.—HarmltM  Brror.— Where  in  the  trial  of  an  lution  to 
contort  a  will  the  Jury  returned  a  general  verdict  for  plaintiff,  aikd 
answered  oertain  interrogatories  to  the  effect  that  the  decedent 
lacked  testamentary  capacity,  an  erroneous  instruction  on  the 
question  of  mental  oapaoity  oonstitutos  reversible  error  on  appeaL 
p.  631. 
Appkal  jjfp  Ebbok.— iAirmlcM  Error. —Thn  burden  1«  upon  appellse 
to  prove  by  the  record  that  an  error  pointed  out  by  appeUant  i» 
harmlesB.    p.  SS3. 

From  the  Whitley  Circuit  Court.     Reversed. 
T.  B.  Marshall,  W.  F.  McNagny  and  P.  H.  Clugsian, 
for  appellants. 

/.  II.  Aiken,  B.  F.  Oaiet  and  Henry  Colerick,  for 
appellee. 

Bakeb,  J. — Appellee,  a  minor,  by  her  uest  friend,  began 
this  action  to  contest  tbe  will  of  James  8.  Merrinum, 
deceased.  Tbe  defendants  (appellants)  are  Lulu  J.  Merri- 
man,  the  widow,  and  Martba,  decedent's  minor  daughter  by 
Lulu  J.  llerriman,  and  John  T",  Moasman,  administrator 
with  tbe  will  annexed.  Appellee  is  a  daugbtor  of  decedent 
by  a  former  wife.  The  contest  waa  based  on  two  prounda : 
1,  that  the  testator  was  of  unsound  mind;  2,  that  the  will  waa 
procured  by  undue  influence.  Appellants  answered  by  a 
general  denial.  Tbe  jury  returned  a  general  verdict  in 
favor  of  appellee,  and  answered  certain  interrogatories  to  the 
effect  that  the  decedent  lacked  testamentary  capacity.  No 
interrogatories  on  the  issue  of  undue  influence  were  sub- 
mitted. The  error  assigned  is  the  overruling  «f  appellants' 
joint  and  several  motion  for  a  new  trial. 
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The  court  charged  the  jury  in  several  instructions  that, 
if  the  decedent  prior  to  the  dat«  of  the  alleged  will  was  of 
unsound  mind,  of  apparent  permanency,  tbe  burden  would 
fall  on  the  defendants  to  prove  by  a  preponderance  of  the 
evidence  that  at  the  time  tlie  alleged  will  was  made  the 
decedent  possessed  sufficient  mental  capacity  to  make  a  wiU 
or  had  a  lucid  interval.  These  instructions  were  erroneous. 
EoUer  v.  KUng,  150  Ind.  159;  Young  v.  MiUer,  145  Ind. 
662;  Teegarden  v.  Lewis,  145  Ind.  98. 

Appellee  insists  that  the  error  is  harmless,  because  it 
enters  into  the  is-aiie  of  mental  capacity  only  and  the  judg- 
ment is  supported  hy  the  jury's  finding  on  the  issue  of  undue 
influence.  The  verdict  Is  for  the  appellee,  without  disclosing 
whether  the  jury  based  it  on  one  or  both  issues.  If  the  gen- 
eral verdict  stood  alone,  the  judgment  would  liave  to  be 
reversed,  because  the  record  would  not  affirmatively  show 
that  the  error  was  harmless.  Here,  the  interrogatories  make 
it  clear  that  the  jury  found  for  appellee  upon  the  issue  of 
mental  capacity.  If  the  jury  believed  that  the  evidence 
sustained  that  issue,  it  was  their  duty  to  return  a  general 
verdict  for  appellee  no  less  than  if  they  found  both  issues 
established.  Therefore,  although  the  issue  of  undue  influ- 
ence was  properly  submitted  to  the  jury  and  may  actually 
have  been  decided  in  favor  of  appellee,  the  record  doea  not 
aflSrmatively  prove  that  the  issue  was  included  in  the  general 
verdict.  If  there  had  been  a  special  verdict  coTcring  both 
issues,  or  if  interrogatories  had  disclosed  that  the  issue  of 
undue  influence  had  been  found  in  appellee's  favor,  this  case 
might  be  ruled  by  the  decision  in  Putt  v.  Putt,  149  Ind.  30. 

Appellant  has  pointed  out  an  error  entering  into  the  ver- 
dict. The  jury  may  have  found  want  of  testamentary 
capacity  solely  by  reason  of  the  erroneous  chai^.  It  was 
incumbent  on  appellee  to  prove  by  the  record  that  the  error 
was  harmless.  Because  the  record  does  not  show  this,  the 
judgment  ia  reversed,  with  directions  to  grant  appeUants  a 
new  trial. 
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ROWE  BT  AL.  V.  BaTEMAN  ET  AL. 
[No.  18,840.    Filed  Oct.  2i.  1899.    Mandate  modified  Deo.  30, 1899.] 
Afpeai.  and  Error. — Diamutal. — Wbere  the  sole  object  of  a  pro- 
ceeding was  to  remove  defendants  from  office  as  countj  commt«- 
Bioners,  and  pending  an  appeal  from  a  judgment  for  defendants 
their  terms  of  office  expired^  the  appeal  will  be  dismissed.    j)p.  63S- 
636. 
Costs. — Itnpeachment  Proeeedingt.—Act  of  J39?. — .lefion  IrutituUd 
in  Names  of  Grand  Jvrora  Itmtead  of  State.— Where  an  impeach- 
ment proceeding  was  instituted  under  the  impeachment  act  of  1897 
(Acta  1897,  p.  278]  in  the  names  of  the  Indiridual  members  of  the 
grand  jury,  the  prosecuting  attorney  and  his  deputy,  instead  of 
in  the  name  of  the  State,  and  the  prosecution  resulted  in  favor  of 
the  Bocueed,  the  plaintiffs  should  not  be  held  liable  for  costs. 
j>p.  €36-641. 

From  the  DeKalb  Circuit  Court.     Appeal  dismissed. 

A.  E.  Davis,  F.  S.  Rohy,  D.  M.  Ltnke,  W.  h.  Taylor, 
Attorney-General,  Merrill  Moores  and  C.  C.  Hadley,  for 
appellants. 

A.  ZoUars,  C.  H.  Warden,  C.  A.  0.  McClellan,  D.  A. 
Garwood,  J.  E.  Rose  and  J.  H.  Rose,  for  appellees. 

JoBDATT,  C  J. — On  April  6,  1897,  appellants  instituted 
this  proceeding  in  the  lower  court  against  the  appellees,  John 
W.  Bateman,  and  Isaac  Hague,  then  county  commisaioners 
of  DeKalb  county,  for  the  purpose  of  impeaching  them  for 
official  misconduct,  and  thereby  removing  them  from  office, 
under  §35  of  an  act  of  the  legislature  approved  MarcJi  8, 
1897,  entitled  "An  act  for  the  impeachment  and  removal 
from  office  of  public  officers."    (Acts  1897,  p.  278.) 

The  complaint  disclosed  that  appellees  were  elected  com- 
missioners of  said  county  in  1894,  and  that  the  official  term 
of  Hague  expired  on  the  3rd  day  of  December,  1897,  and 
that  of  Bateman  on  the  2nd  day  of  December,  1898.  All 
of  the  alleged  acts  of  omission  and  commission,  upon  which 
this  proceeding  is  based,  are  expressly  charged  in  the  com- 
plaint or  accusation  filed  by  appellants  to  haive  occurred  prior 
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to  the  enactment  of  the  ahove  mentioned  statute.  Appellees 
filed  \vritten  objections  to  the  sufficiency  of  each  specifica- 
tion or  grounds  of  impeachment;  and  these  objections  were 
by  the  court  Bustained  to  each  and  all  of  said  specifications; 
to  which  ruling  of  the  court  appellants  excepted,  and,  refus- 
ing further  to  plead,  judgment  waa  rendered  that  they  take 
nothing  by  their  action.  From  this  judgment  they  have 
appealed,  and  assign  error  on  the  court's  ruling  in  guataining 
the  objections  of  appellees  to  their  complaint. 

The  only  question  discussed  by  the  learned  counsel  repre- 
senting  the  respective  parties  is  the  right,  under  the  act  in 
question,  to  remove  the  appellees  from  the  oflSco  in  contro- 
versy, for  the  alleged  misconduct  in  office  occurring  prior  to 
the  passage  of  said  act.  It  is  contended,  upon  the  part  of 
counsel  for  appellees,  that  to  give'section  thirty-five  of  this 
statute  a  retroactive  efFect,  so  as  to  subject  ai^llees  as  public 
officials  to  the  penalty  therein  provided,  for  acta  done  before 
the  statute  was  passed,  would  mate  the  law  ex  post  facto 
in  its  operation,  and  thereby  render  it  antagonistic  to  both 
the  State  and  federal  Constitutions. 

The  sole  object  of  this  proceeding,  as  we  have  seen,  was 
to  secure  the  removal  of  the  appellees  from  the  ofBce  of 
county  commissioners,  which  each  held  at  the  time  the  action 
was  instituted.  The  record  fully  reveals  the  fact  that  the 
respective  terms  of  the  appellees  have  expired  pending  this 
appeal,  that  of  ITngue  havinij  terminated  December  3,  1897, 
and  that  of  Bateman  on  December  2,  1898;  and  we  may 
assume,  therefore,  that  these  appellee^  as  former  officials,  at 
the  close  of  their  respective  terms,  surrendered  their  offices 
to  duly  chosen  and  qualified  successors  and  from  said  time 
ceased  to  be  incumbents  thereof;  hence,  if  we  were  to  decide 
adversely  to  appellees,  upon  the  questions  discussed,  and 
reverse  the  judgment  of  the  lower  court  and  remand  the- 
cause  for  further  proceedings,  there  could  be  nothing  of  a 
practical  result  thereby  gained,  as  appellees  are  no  longer 
incumbents  of  the  office  from  which  it  was  originally  soo^t 
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to  remove  them,  and  a  judgment  of  removal,  under  the  oir- 
onmstancee,  would  be  useless  and  inoperativa. 

The  only  real  question,  therefore,  as  originally  mTolved 
in  this  case,  has  been  by  lapse  of  time  eliminated  and  noth- 
ing now  remains  for  our  decision  but  an  abstract  proposition 
in  regard  to  the  retroactive  operation  of  the  statute  of  1897. 
We  can  not  even  assume  that  this  question  will  arise  in  the 
future,  and,  if  we  could  so  presume,  it  would  not  be  proper 
for  us  to  decide  it  in  advance. 

In  the  case  o±  People  v,  Troy,  82  N.  T.  575,  there  waa  an 
appeal  from  a  judgment  denying  the  relator's  petition  for  a 
mandamus  to  compel  the  common  council  of  the  city  of  Troy 
to  nppoint  certain  police  commissioners.  It  appearing  that 
the  official  term,  over  which  the  controversy  arose,  had 
already  expired,  it  was  held  in  that  case  that  the  appeal  ought 
to  be  dismiesed.  The  court  said:  "The  official  term,  there- 
fore, over  which  the  controveray  arose  has  already  ended. 
Kofaody  can  be  appointed  for  the  disputed  period  ance  it 
haa  already  gone.  The  new  election  has  presumably  oocurred, 
and  nothing  remains  but  the  abstract  question  who  was 
right?  We  do  not  decide  mere  abstract  questions  from  the 
determination  of  which  no  practical  results  can  follow.  In 
such  cases  we  have  heretofore  dismissed  the  appeal  and  see 
no  reason  for  changing  thp  rule  now." 

Gordon  v.  Siate,  47  Texas,  208,  was  a  proceeding  to 
remove  Gordon  from  the  office  of  sheriff  for  official  miacon- 
duct.  The  court  adjudged  him  unfit  tn  hold  the  office  and 
declared  it  vacant.  From  this  judipuent  he  appealed.  His 
appeal  was  dismissed  for  want  of  jurisdiction,  the  court 
giving,  however,  «s  an  additional  rpason  for  its  action,  that 
the  term  of  office  of  the  shoritT  had  long  since  expired,  and 
that  therefore  a  decision  on  the  question  of  his  removal  would 
be  useless  and  inoperative. 

In  the  case  of  Gameirell,  etc.,  Co.  v.  Municipal  Signal 
Co,,  61  Fed.  208,  the  appellee  in  the  lower  court  obtained 
an  injunction  restraining  the  appellant  from  infringing  cer- 
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tain  letters  patent.  Pending  that  appeal,  the  patent  involTed 
expired.  The  court  in  that  case,  for  the  reason  that  the 
letters  patent  had  expired,  declined  to  consider  whether  the 
injunction  was  or  was  not  properly  granted  by  the  lower 
court,  and  dismissed  the  appeal  on  its  own  motion. 

The  ruling  which  we  here  assert  and  enforce  is  fully  sus- 
tained by  the  decisione  of  this  court  in  Wallace  v.  Ciiy  of 
Indianapolis,  40  Ind,  287;  Siauffer  v.  Salimonie,  etc.,  Co., 
147  Ind.  71:  Manlove  v.  State,  ante,  80;  Stale,  ex  rel.  v. 
Board,  etc.,  ante,  SOS,  and  authorities  there  cited. 

It  follows,  for  the  reasons  stated,  that  the  appeal  herein 
ought  to  be  dismissed.  It  is  therefore  dismissed  on  the  court's 
motion. 

On  Pbtition  to  Modify  Mandate. 

.ToRDAK,  J. — The  lower  court  in  this  action  adjudged  that 
the  defendants  recover  costs  from  the  ptaintifTs,  appellants 
herein.  The  latter,  hy  the  Attomcy-Genernl,  hate  peti- 
tioned this  court  to  modify  its  judgment  in  this  appeal  bo  aa 
to  adjudge  that  no  coat  be  recovered  or  taxed  against  them, 
and  further  to  order  the  trial  court  to  mo<iify  its  judfjment  to 
the  extent  that  no  costs  thereunder  be  adjudged  against 
appellants  in  that  court. 

The  proceeding,  as  stated  in  the  original  opinion,  is  based 
on  seciion  thirty-five  of  the  impeachment  act  of  1897 
(Acts  1897,  p.  278),  and  the  accusation  tiled  in  the  case,  it 
appears,  was  verified  by  the  oaths  of  the  individual  members 
of  the  grand  jury  of  ihe  UcKalb  Circuit  Court,  and  also 
by  the  oaths  of  the  prosecuting  attorney  and  his  deputy;  and 
these  persons  appear  to  have  been  made  the  plaintiffs  in  the 
action  below,  and  are  appellants  in  this  appeal. 

SectJon  twenty-one  of  this  statute  provides  that  "An  accu- 
sation in  writing  against  any  district,  county,  township,  or 
mtinieipal  officer  or  justice  of  the  peace  or  prosecnting  attor- 
ney may  he  presented  by  the  grand  jury  of  the  county  for  or 
in  which  the  officer  accused  is  elected  or  appointed."    Sec- 
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tkm  twenly-two  provides  that  the  accusHtion  muat  state  the 
offense 'charged  in  ordinary  and  concise  language  without 
repetition.  The  next  section  requires  that  the  written  accu- 
■ation  he  delivered  by  the  foreman  of  the  grand  jury  to  the 
prosecuting  attorney  of  the  county,  except  when  the  latter 
ia  the  accused  officer,  and  that  this  official  must  cause  a  copy 
thereof  to  he  served  upon  the  defendant,  and  that  the  latter 
be  given  a  notice  in  writing  of  not  lees  than  ten  days  to 
appear  in  the  circuit  court  of  the  county,  or  in  the  criminal 
court,  in  case  the  latter  court  has  been  established  in  such 
county,  at  the  time  mentioned  in  the  notice,  and  answer  the 
accusation.  The  accusation  ia  required  to  be  filed  with  the 
clerk  of  the  court,  except  when  such  clerk  is  the  accused 
person.  Section  twenty-four  provides  that  the  defendant 
must  appear  and  answer  at  the  time  fixed  by  the  notice, 
unless  the  court  assigns  another  day  for  that  purpose;  and  in 
case  of  the  failure  of  the  defendant  to  appear,  the  accusation 
may  be  heard  and  determined  in  his  absence.  Sections  twen- 
ty-five, twenty-six,  twenty-seren,  twenty-eight  and  twenty- 
nine  relate  to  the  procedure  in  court  after  the  defendant  has 
appeared.  Section  thirty  provides  that  the  trial  must  be  by 
a  jury,  and  conducted  in  all  respects  in  the  same  manner  as 
a  trial  upon  an  indictment  for  a  misdemeanor.  Section 
thirty-one  provides  that  the  prosecuting  attorney  and  the 
defendant  are  each  entitled  to  such  process  and  to  enforce 
the  attendance  of  witnesses  as  upon  the  trial  of  an  indictment. 
Section  thirty-two  provides  that  the  court,  upon  conviction, 
must  adjudge  that  the  defendant  be  removed  from  office. 
Section  thirty-five  is  as  follows:  "When  an  accusation  in 
writing,  verified  by  the  oath  of  any  person,  is  presented  to 
a  circuit  court,  alleging  that  any  officer  within  the  juris- 
diction of  the  court  has  been  guilty  of  charging  and  collecting 
illegal  fees  for  services  rendered,  or  to  be  rendered,  in  his 
office,  or  has  refused  or  neglected  to  perform  the  official 
duties  pertaining  to  his  oflUce,  the  court  must  cite  the  party 
charged  to  appear  before  the  court  at  any  time  not  mwe, 
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than  ten  or  lees  than  five  dajs  from  the  time  the  accusation 
was  presented;  and  on  that  day>  or  some  other  subsequent 
day  not  more  than  twenty  days  from  the  time  the  accusation 
was  presented,  must  proceed  to  hear,  in  a  summary  manner, 
the  accusation,  and  evidence  offered  in  support  of  the  same, 
and  the  answer  and  evidence  offered  hy  the  party  accused; 
and  if,  on  such  hearing,  it  appears  that  the  chai^  is  sus- 
tained, the  court  must  enter  a  decree  that  the  party  accused 
be  deprived  of  his  office,  and  must  enter  a  judgment  for  five 
hundred  ($500)  dollars  in  favor  of  the  prosecuting  officer, 
and  such  costs  as  are  allowed  in  civil  caaes." 

It  will  be  noted  that  this  latter  section  desi^ates  the 
grounds  upon  which  the  acciiKation  apainst  the  officer  may 
be  based:  (1)  where  he  has  been  guilty  of  charing  and  col- 
lecting illegal  fees  for  services  rendered  or  to  be  rendered 
in  his  office;  (3)  or  has  refuped  or  neglected  to  perform  the 
official  duties  pertaining  to  his  office.  The  learned  Attorney- 
General  insists  that  the  mere  fact  that  the  accusation,  pro- 
vided for  under  section  thirty-five,  is  required  to  be  verified 
by  the  oath  of  some  person  in  his  or  her  individual  capacity, 
instead  of  being  presented  under  the  oath  of  the  grand  jnroia, 
as  contemplated  by  section  twenty-one  of  the  act,  in  no 
sense  makes  the  verifier  a  party  plaintiff  in  the  action,  or  in 
any  manner  a  litigant  therein,  so  as  to  render  him  liable  fw 
the  payment  of  costs. 

It  is  further  contended  that  a  proceeding  under  section 
thirty-five  is  intended  to  be  prosecuted  in  the  name  of  the 
State,  as  is  contemplated  by  the  method  designated  by  this 
statute  for  instititting  a  prosecution  under  section  twenty- 
one;  and,  hence,  in  the  absence  of  an  express  proviaon  award- 
ing costs  against  the  State  or  the  accuser,  neither  can,  under 
the  law,  be  held  liable  for  costs,  if,  for  any  reason,  the  prose- 
cution in  the  lower  court,  or  on  appeal  to  this  court,  resolts 
in  favor  of  the  accused  party. 

Assuming  that  the  act  in  question  in  all  of  its  provisdons 
is  a  valid  exercise  of  legislative  power,  we  are  of  the  opinion 
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that  a  fair  and  reasonable  interpretation  thereof  will  support 
the  contention  of  the  Attorney-General.  Sections  twenty- 
one  and  thirty-five  are  each  silent  in  Aspect  to  whose  name, 
as  plaintiff,  the  proceeding  shall  be  instituted  and  prose- 
cuted ;  and  the  two  sections,  so  far  as  they  are  not  incompat- 
ible, may,  in  regard  to  the  point  involved,  be  construed 
together. 

It  can  not  be  fluccessfully  oontroverted,  we  think,  but 
what  the  legislature  intended  that,  when  the  grand  jury, 
under  section  twenty-one,  presented  an  accusation  against 
any  of  the  public  offirials  therein  mentioned,  the  procecd- 
mga  thereon  throughout  should  be  in  the  name  of  the  State 
of  Indiana,  and  that  it  should  be  the  real  and  proper  plaintiff 
in  the  action.  When  we  consider  section  twenty-three,  our 
opinion  upon  this  view  of  the  question  is  confirmed,  for  that 
eection,  ns  we  have  seen,  requires  the  foreman  of  the  grand 
jury  to  deliver  the  accusation  to  the  prosecuting  attorney  of 
the  county,  and  he,  under  the  provisions  of  that  section,  when 
read  in  connection  with  others  of  the  same  act,  is  clearly 
authorized  and  retjuired  to  conduct  the  prosecution  against 
the  accused  party,  who  is  denominated  by  the  law  as  "the 
defendant" 

Under  the  laws  of  this  State,  the  prosecuting  attorney, 
within  his  powers  and  jurisdiction,  is  made  the  representa- 
tive of  the  State.  It  certainly  can  not  in  reason  be  asserted 
that  the  legislature  intended  that  the  grand  jury  should  be 
in  any  manner  a  party  plaintiff  in  the  action  from  the  mere 
fact  that  the  right  to  present  the  charges  against  the  accused, 
under  a  written  accusation  or  complaint,  was,  by  section 
twenty-one,  lodged  in  that  body. 

The  design  of  impeachment  proceedings,  as  a  general  prop- 
osition, is  the  removal  from  a  public  office  of  an  incumbent 
thereof  who  has  been  guilty  of  malfeasance  or  maladminis- 
tration in  the  discharge  of  bis  official  duties.  A  public  office, 
its  creation,  and  the  manner  in  which  it  is  conducted  is  a 
matter  in  which  the  State  or  the  public  in  general  is  con- 
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cemed.  Public  officea  are  created  by  the  State  in  order 
that  it  may  carry  on  the  various  departments  of  its  govem- 
meut;  and  it  is  certainly  eminently  proper  that  the  State, 
under  the  circumstances,  being  interested  in  having  unfaitb- 
ful  officials  removed  from  the  offices  which  they  hold,  should 
have  cast  upon  it  by  the  legislature  the  burden  of  prosecut- 
ing in  court,  in  its  own  name,  impeachment  proceedinge^ 
designed  for  the  protection  of  the  public,  by  evicting  from 
office  all  unfaithful  officers. 

It  is  true  that  a  proceeding,  under  this  impeachment  act, 
can  not  be  considered  of  a  criminal  nature,  and  the  convic- 
tion and  removal  of  the  accused  party  from  office,  upon  the 
chai^  alleged  and  sustained,  will  not  prevent  his  punisk- 
ment,  under  the  criminal  laws,  in  the  event  the  chai^  ffK* 
which  he  was  impeached  constitutes  also  a  criminal  offense. 
The  hearing  of  the  charge  or  charges,  aa  alleged  in  the 
written  accusation,  under  section  thirty-five,  is  to  be  in  a  sum- 
mary manner,  as  therein  declared;  or,  in  other  words,  the 
court  ia  to  proceed,  without  the  intervention  of  a  jury,  to 
hear  the  evidence  ofiered  in  support  of  and  against  the  oharge 
alleged  in  the  accusation,  within  the  time  therein  Sxed;  and 
if,  upon  such  evidence,  the  court  finds  that  the  charge 
against  the  accused  is  sustained,  it  must  render  a  judgment 
that  he  be  deprived  of  bis  office,  and  must  also  incltrde 
therein  a  recovery  against  him  for  $500  in  favor  of  the  prose- 
cuting officer,  together  with  such  costs  as  are  allowed  in 
civO  cases.  It  can  not,  under  a  fair  interpretation  of  section 
thirty-live,  be  asserted  that,  under  its  provisions,  the  person, 
who  by  his  oath  verifies  the  accusation  therein  provided,  was 
by  the  legislature  intended  to  be  the  plaintiff  in  the  action, 
with  any  more  reason  than  it  can  be  said  that  the  grand  jmy, 
by  reason  of  the  method  prescribed  by  sectitm  twenty-one, 
was  intended  to  occupy  the  podtion  of  plaintiff  in  the  pro- 
ceeding. 

By  the  words  "prosecuting  officer"  in  the  section  in  ques- 
tion was  certainly  meant  the  proper  prosecuting  attorney. 
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nnlesB  be  was  the  accused  party,  and  the  recovery,  as  therein 
allowed,  in  his  favor,  was  intended  to  reward  him  for  his 
successful  prosecution  of  the  action.  The  section,  when  read 
in  the  light  of  the  other  provisioria  of  the  act,  clearly  intended 
that  there  should  be  some  party  adverse  to  the  accused  in 
whose  name,  aa  complainant  or  accuser,  the  action  sfaooild  be 
instituted  and  prosecuted.  It  is  the  evident  intent  of  the 
law,  we  think,  that  snch  party  shall  be  the  State,  repre- 
sented by  its  prosecuting  attorney,  and,  as  the  law  contains 
no  provisions  for  subjecting  the  State,  upon  an  unsupceesful 
prosecution,  to  the  payment  of  coat,  it  therefore  must  be  held 
exempt  from  being  in  any  manner  liable  for  any  cost  accm- 
itig  in  such  action. 

Appellants,  it  peems,  throngh  mistake  or  inadvertence 
in  respect  to  a  proper  interpretation  of  the  law,  were  pei^ 
mitted  by  the  lower  court  to  prosecute  ibis  action  in  thear 
own  names.  They  were  allowed  to  take  upon  themselves  in 
their  own  names  the  proaecution  of  the  accused,  and  thereby 
endeavored  to  discharge  a  duty,  which,  under  a  fair  impli- 
cation of  the  statute  in  question,  was  incumbent  npon  the 
State;  and,  hence,  they  ought  to  be  considered  as  standing,, 
to  all  intents  and  pnrpoaes,  for  the  State;  and  ought  to  be 
exempted  from  the  payment  of  any  coat. 

The  judgment  below  was  neither  affirmed  nor  reversed  in 
whole  OF  in  part;  the  appeal  was  dismissed,  hence,  under  the 
circumstances,  the  judgment  below  remains  the  same  as  if 
there  had  been  no  appeal,  and  we  are  not  authorized  to  order 
the  trial  court  to  correct  its  judgment  in  regard  to  the  ques- 
tion of  costs,  but  can  simply  expose  what  the  law  intended, 
and  leave  appellants  to  apply  to  the  lower  court  for  the  relief 
demred.  The  mandate  in  this  appeal  is  hereby  modified  so 
as  to  order  that  the  appeal  be  dismissed  without  cost  to  either 
party. 

Vol.  158—41 
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and  the  facts  themBelves  condemn  him  as  a  wilful  and  infam- 
ous liar.  $200  Reward.  I  make  this  propomtion  and  dare 
and  defy  him  to  accept  it.  I  have  placed  in  a  sealed  envelope 
the  order  that  Mr,  Nelson  gave  in  payment  for  his  porcfaase. 
I  have  deposited  it  with  Jamea  F.  Persise,  caahier  of  the 
Bank  of  Salem,  and  with  it  the  sum  of  $200.  Let  C.  C. 
Hanger  &  Co.,  place  a  like  sum  there  and,  if  the  order 
referred  to  in  C.  C.  Hanger  &  Go's,  advertisement,  contains 
the  name  of  "C.  C.  Hanger",  or  "C.  C.  Hanger  &  Co,"  or 
"J,  "W.  Hanger"  or  Bimply  "Hanger",  I  herehy  authorize 
Mr.  Persise  to  hand  over  to  C,  C.  Hanger  the  deposit  of 
$200  he  holds  of  my  money,  but  if  the  order  does  not  con- 
tain the  words  mentioned  then  Mr.  Persise  is  to  hand  me 
over  Mr.  Hanger's  deposit,  and  I  name  his  immediate  nei^- 
hors,  Messrs.  Charles  MeClintock  and  Thomas  Williams — 
or  any  two  fair  minded  citizens  that  Mr.  Hanger  himself 
may  name,  to  examine  the  order.  Now  Mr.  Hanger,  pat 
op  or  shut  up.  This  offer  holds  goods  until  9  a.  m.  Monday. 
Lon  Benua,  The  Square  Clothier." 

The  answer  of  justification  admits  the  pnhlicati<m  of  the 
band-bill  and  alleges  that  "the  matters  contained  in  said 

hand-bill  are  true  in  snbstance  and  fact;  that  on  the 

of  November,  1806,  the  same  being  prior  to  the  publication 
complained  of  and  alleged  to  be  libelous,  said  plaintafF  caused 
to  be  printed  in  the  Salem  Democrat,  a  public  weekly  news- 
paper of  general  circulation  published  in  the  town  of  Salem, 
In  the  comity  of  Washington  and  State  of  Indiana,  a  certain 
nicked,  false,  malicious,  and  libelous  article  of  and  concern- 
ing this  defendant,  and  which  was  understood  by  those  who 
read  it  as  referring  to  and  meaning  this  defendant,  and  which 
article  was  and  is  in  part  as  follows,  viz.:  'Only  last  week 
Mr.  J.  W.  Hanger,  the  grocer,  gave  to  Mr.  W.  T.  Nelson  an 
order  to  m  for  some  clothing,  Mr.  Nelson  not  being  informed 
that  we  had  left  the  only  stand  in  the  Opera  House  block, 
called  there  and  asked  for  Mr.  Hauger,  He  was  informed 
by  some  of  the  bands  that  Mr.  Hauger  had  just  stepped  oat. 
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and  the  hand  aeked  if  there  was  anything  wanted.  Mr. 
Nelson  said  that  he  wanted  some  clothing.  The  party 
showed  him  through  and  induced  him  to  take  some  staS. 
After  wrapping  it  up  Mr.  Nelson  presented  the  order  from 
Mr,  J.  W.  Hauger,  stating  about  this:  Mr.  C.  C.  Hauger,  you 
will  sell  Mr.  Nelson  some  clothes  and  I  will  settle  with  you 
for  them.  Signed,  J.  W.  Hauger.  These  people  accepted 
the  order  and  now  hold  the  eame,  but  the  party  did  not  £nd 
out  that  they  had  told  him  a  falsehood  until  Friday  of  last 
week,  and  then  is  when  he  told  us  about  the  transaction.  We 
notified  Mr.  J.  "W.  Hauger  about  it  and  he  said  he  would  not 
pay  the  order,  but  would  pay  the  money  to  Mr.  Nelson,  as 
they  had  no  right  to  sell  the  goods  upon  the  order.  We  only 
give  this  as  evidence  to  show  what  some  people  will  do  for  a 
little  trade  when  there  is  but  a  little  profit.  Where  is  there 
an  honest  man  that  would  do  as  little  a  trick  as  that.  We 
wilt  give  $100  reward  for  one'  Said  defendant  further 
avers  that  the  foregoing  article  so  published  by  said  plaintiiF 
was  and  is  false,  and  that  no  such  order  as  the  one  referred  to 
and  described  in  said  publication  was  ever  presented  to  this 
defendant,  hia  clerks,  or  agents,  and  that  said  article  so  puV 
lished  or  caused  to  be  published  by  said  plaintiff  was  and  is 
wholly  false,  and  that  the  matters  and  facta  contained  in 
said  hand-bill,  alleged  to  be  libelous,  are  true." 

It  is  a  well  settled  rule  that  a  plea  of  justification  must  be 
as  broad  aa  the  charge  which  it  seeks  to  justify.  Where  the 
defamatory  charge  is  made  in  general  terms,  facts  must  be 
alleged  in  the  plea  of  justification  showing  that  the  same  is 
true,  but  where  the  charge  is  specific  the  answer  need  only 
allege  that  the  charge  ia  true.  13  Ency.  PI.  &  Pr.  83, 
84;  13  Am.  &  Eng.  Ency.  of  Law,  474,  476;  CampheU  v. 
Irwin,  146  Ind.  681,  684;  Kvhn  v.  Young,  78  Texas,  344; 
Yanwych  v.  Guthrie,  4  Duer  (N.  Y.),  268,  274;  Kelly  v. 
Tainior,  48  How.  Prac.  (N.  Y.),  270,  272;  Kingsley  v. 
Kingshy,  79  Him  fN,  Y.),  569,  570;  Defer  v.  Clark,  44 
Kan.  745,  750,  751;  Fensiermaker  v.  Tribune  Pub.  Co.,  12 
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Utah  439,  462-464,  and  cases  cited;  Odgera  od  Slander  & 
Libel  (Biglow's  ed.),  p.  483;  Townshend  on  Slander  A 
Libel  (4th  ed.),  §356;  Newell  on  Slander  &  Inbel,  p.  653. 

It  will  be  observed  that  the  hand-bill,  made  a  part  of  the 
complaint,  and  alleged  to  have  been  published  by  appellee, 
^ecifically  sets  forth  the  charges  made  by  appellant  against 
appellee,  and  specifically  denies  the  same,  and  says  that  the 
facts  stated  "condemn  appellant  as  a  wilful  and  infamons 
liar."  The  hand-hill  does  not  charge  generally  that  appel- 
lant was  a  "wilful  and  infamous  liar,"  but  that  the  fecta 
stated  in  the  hand-bill  condemn  him  as  such.  The  chfti:ge 
is  thus  limited  to  the  facts  stated,  and  is  not  general  but  is 
specific.  The  facts  from  which  the  inference  is  drawn  are 
stated;  in  such  case  they  need  not  be  restated  in  the  answer 
of  justification.  It  is  clear,  therefore,  under  the  rule  estab- 
lished by  the  authorities  cited,  that  the  answer  was  sufficient, 
and  the  court  did  not  err  in  overruling  the  demurrer  thereto. 

Appellee  contends  that  no  question  presented  by  the 
motion  for  a  new  trial,  which  depends  for  its  determina- 
tion upon  the  evidence,  can  he  considered,  because  the  evi- 
dence'is  not  in  the  record.  He  urges  that  the  evidence  is 
not  in  the  record  because  "there  is  no  certificate  made  by  the 
shorthand  reporter  that  the  longhand  report  of  the  evidence 
is  a  true  and  complete  lepfHrt  of  the  shorthand  notes."  No 
such  certificate  is  required.  Bills  of  exceptions  containing 
the  evidence  are  settled  and  allowed  by  the  trial  judge.  He, 
not  the  shorthand  reporter,  determines  when  a  hill  is  pre- 
sented for  settlement  and  signature  whether  the  evidence 
contained  therein  is  correct,  and  whether  the  bill  contains  all 
the  evidence  given.  If  the  record  shows  that  such  bill  waa 
presented  to  the  trial  judge  for  settlement  and  signature 
within  the  time  permitted  by  law  and  that  allowed  by  the 
court,  and  that  the  same  was  signed  by  said  judge  and  filed 
with  the  clerk  of  said  court,  or  inopen  court,  and  the  same 
is  embraced  in  the  transcript  by  the  clerk  and  certified  to 
be  said  original  bill  of  ^ceptions,  it  is  sufficient  to  bring  the 
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evidence  contained  therein  into  the  record,  under  the  act 
of  1897  (Acts  1897,  p.  244).  It  is  immaterial,  under  said 
act,  how  the  evidence  was  taken  or  who  reduced  it  to  writing. 
The  original  bill  of  exceptions  containing  the  evidence  waa 
by  the  clerk  of  the  trial  court  embraced  in  the  transcript  in 
all  respects  aa  required  by  the  act  of  1897  (Acts  1897, 
p.  244),  and  the  evidence  contained  therein  is  properly  in 
the  record. 

It  is  in^sted  by  appellant  that  the  court  erred  in  giving  ' 
instruction  nine  to  the  jury.  By  this  instruction  the  eonrt 
informed  the  jury  that  "Malice  is  an  essential  element  in 
this  case,  and  is  an  element  which  must  he  shown  by  the 
plaintiff."  Appellee  filed  three  paragraphs  of  anewer  in 
justification,  and  no  general  denial.  Under  the  iasuen  ip 
joined  the  burden  of  proof  was  upon  the  appellee,  and  he 
was  entitled  to  the  open  and  close  of  the  trial.  McCoy  t. 
McCoy,  106  Ind.  492,  and  cases  cited;  IJeilman  v.  Shanh- 
lin,  60  Ind.  424,  444,  445.  It  is  evident  therefore  that  the 
court  erred  in  giving  said  instruction.  It  is  true  that  in 
instruction  five  the  court  informed  the  jury  that  the  burden 
of  proof  was  upon  appellee,  and  correctly  stated  the 'rule. 
This,  however,  did  not  correct  the  error  in  giving  instruction 
nine;  that  could  only  be  done  by  a  plain  withdrawal  of  the 
erroneous  instruction.  Roller  v.  Kling,  150  Ind.  159,  163, 
164;  Wenning  v.  Teeple,  144  Ind.  189,  194,  195,  and  caaea 
eited;  PUtshurgh,  etc.,  R.  Co.  v.  Nofisger,  148  Ind.  101,  109. 

The  other  causes  for  a  new  trial  set  out  in  the  motion 
therefor  are  without  substantial  merit,  and  need  not  be  con- 
sidered. It  follows  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  Judgment  reversed,  with  instruo- 
tions  to  sustain  appellant's  motion  for  a  new  trial. 
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Watkins  V.  Lhtwis,  Administrator. 

[No.  19,007.  Filed  Nov.  2. 1809.  Rehearing  denied  Deo.  20, 1S90.] 
DCCKDENTS'  Estates.— Soies  of  Seal  Estate. — Widouft  Rigkta. — 
Pitading. — An  administrator  &led  &  petition  to  sell  decedent's  real 
estate  for  the  payment  of  debts.  The  widow  filed  answer  and 
oroes-complaint  alleging  that  100  acres  of  the  land  had  been  devised 
to  her  hf  her  father,  and  that  it  had  been  convejad  thioogh  a 
trustee  to  her  husband,  and  she  asked  that  said  deeds  be  set  asida 
and  the  title  to  such  real  estate  quieted  in  her,  to  which  the  admin- 
ististor  filed  a  general  denial.  The  court  decreed  that  the  portion 
of  the  real  estate  which  was  not  claimed  hj  the  widow  be  sold  for 
the  payment  of  the  debts,  and  if  the  proceeds  thereof  should  not  be 
sufficient  to  pay  all  of  the  debts  then  the  100  acres  devised  to  her 
should  be  sold  to  pa;  same.  Heid,  that  under  the  provisions  of 
§1067  Burns  1804  permitting  all  defenses  in  such  cases  to  be  proved 
under  the  general  denial  the  decree  was  within  the  issues  made  by 
the  pleadings,  and  that  the  court  had  full  and  complete  jurisdictioi) 
over  the  subject-matter  and  the  parties,  pp.  64S-65S. 
BiJa.~SaiMo/  Seal EstaU.—Coaaterai  Attack.— Wheroaieane tor 
the  sale  of  real  estate,  on  petition  of  administrator,  for  payment  of 
debts,  was  within  the  issues  made  by  the  pleadings,  and  the  court 
had  jurisdiction  over  the  subject-matter  and  the  parties,  it  is  nofc 
subject  to  a  collateral  attack  by  a  par^  thereto,  p.  6S5. 
From  the  Montgomery  Circuit  Comi;.  Affirmed. 
0.  W.  Paul,  for  appellant 

J.  F.  Harney,  C.  Johnston,  W.  H.  Johnston,  B.  W.  Har- 
rison, F.  E.  Oavin,  T.  P.  Davis  and  /.  L.  Qavin,  for  appel- 
lee. 

MoiTEs,  J. — Russell  B.  WatldiiB  died  in  December,  3894, 
intetitate.  In  1895  appellee,  as  administrator  of  his  estate, 
filed  a  petition  in  the  Montgomery  Circuit  Court  to  sell  200 
acres  of  real  estate  to  pay  the  debts,  alleging  the  same  to  be 
all  the  real  estate  owned  by  the  deceased  at  the  time  of  his 
death.  Appellant,  the  widow,  and  the  two  children  of  said 
deceased,  his  only  heirs,  were  made  defendants  to  said  peti- 
tion. Appellant  filed  an  answer  and  also  a  cross-complaint, 
in  which  she  alleged  that  she  was  the  owner  in  fee  simple 
of  100  acres  of  said  real  estate,  describing  the  same,  and  set- 
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ting  forth  ttat  said  100  acres  of  real  estate  wag  devised  to 
her  bj  her  father  in  his  last  will  and  testament,  which  had 
been  duly  admitted  to  probate;  and  that  on  April  21,  1890, 
she  and  her  husband,  Russell  B.  Watkins,  executed  a  deed 
conveying  said  real  estate  to  one  Daugherty,  as  trustee,  who 
by  deed  conveyed  the  same  to  her  husband.  Other  faots 
were  alleged  in  said  cross-complaint  in  regard  to  the  purpose 
for  and  representations  upon  which  said  deeds  were  executed. 
She  ashed  in  said  croes-complaint  that  said  deeds  be  set  aside, 
and  the  title  to  said  real  estate  he  quieted  in  her.  The  -two 
children  of  the  decedent,  Daugherty,  the  trustee,  and  hia 
wife,  and  appellee  wera  made  defendants  to  said  croea-cora- 
plaint.  Appellee  filed  an  answer  of  general  denial  thereto. 
The  court  tried  the  cause,  and  made  special  finding  of  facts 
and  stated  conclusions  of  law,  and  rendered  a  judgment  and 
decree  thereon.  It  was  found,  among  other  things,  that  the 
200  acres  of  real  estate,  which  included  the  100  acres  claimed 
by  appellant  in  her  cross-complaint,  were  encumbered  by 
mortgagee  amounting  to  $2,700,  in  the  execution  of  which 
appellant  had  joined  with  her  husband.  The  decree  ad- 
judged, in  effect,  that  the  200  acres  of  real  estate  described 
in  the  petition  to  sell,  except  the  interest  therein  which 
Caroline  Watkina  inherited  under  the  law  as  the  widow  of 
the  deceased,  were  liable  and  subject  to  sale  to  pay  the 
indebtedness  of  the  deceased,  and  costs  of  administration, 
and  that  100  acres,  not  claimed  by  said  Caroline  Watkins  aa 
her  separate  property  in  her  cross-complaint,  be  sold  by  said 
adminiBtrator  to  pay  the  debts  of  said  decedent,  and  that 
all  the  debts  and  expenses  of  administration  that  may  remain 
,nnpaid  after  the  application  of  the  personal  estate,  be  paid 
out  of  the  proceeds  of  such  sale,  and  that  if  any  part  of  the 
proceeds  of  the  sale  of  said  100  acres  of  real  estate  remains 
after  the  payment  of  said  debts  and  costs  of  administration 
the  same  shall  belong  to  and  be  paid  to  the  widow  Caroline 
Watkins.  That  said  Caroline  Watkins  was  the  owner  in  fee 
simple  of  the  100  acres  of  real  estate  described  in  her  cross- 
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complaint,  subject  only  to  the  payment  of  whatever  of  the 
indebtedness  of  such  decedent,  and  expenses  of  administra- 
tion, set  forth  in  the  finding  of  facts  and  the  decree,  that  may 
be  unpaid  and  unprovided  for  after  the  sale  and  application 
of  the  proceeds  of  the  100  acres  of  real  estate  above  ordered 
sold  to  pay  debts;  end  if  the  proceeds  of  the  sale  of  the  first 
named  100  acres  should  not  be  sufficient  to  pay  all  of  said 
debts  of  the  decedent,  that  said  Caroline  Watkins  should 
have  the  right  and  privilege  of  paying  said  admliustrattn- 
within  sixty  days  from  the  time  said  fact  ia  ascertained  a  suxq 
sufificient  to  pay  the  then  unpaid  balance  of  the  debts,  and 
on  her  failure  to  do  so,  after  due  notice,  the  administrattH* 
shall  proceed  to  sell  a  sufficient  part  of  said  100  acres  of  real 
estate  described  in  the  cross-complaint  to  pay  the  then  ntipaid 
balance  of  said  debts  and  costs  and  expenses  of  administra- 
tion, and  subject  only  to  these  provisions,  the  title  in  and 
to  said  100  acres  of  land  is  forever  quieted  in  appellant 
against  all  parties  to  said  action.  The  100  acres  first  men- 
tioned and  ordered  sold  in  said  decree  was  sold  by  the  admin- 
istrator for  (4,000,  and  appellee,  the  administrator,  paid  aoci 
satisfied  said  mortgages  on  the  200  acres  of  real  estate 
amounting  to  $2,700,  and  was  proceeding  to  pay  off  the  other 
indebtedness  of  said  estate  when  the  widow,  this  appellant, 
demanded  the  one-tbird  of  the  proceeds  as  hers,  free  from  all 
demands  of  creditors,  which  he  refused  to  pay,  on  the  ground 
that  by  said  decree  he  was  ordered  to  pay  debts  and  cost  of 
administration  first,  and  that  she  was,  under  said  decree,  only 
entitled  to  receive  what  was  left  of  the  proceeds  of  said  sale 
after  the  payment  of  all  debts  and  cost  of  administration. 
She  thereupon  commenced  an  action  against  him  as  suidi 
administrator  and  recovered  a  judgment  for  one-third  of  the 
gross  proceeds  of  said  sale,  which  was  affirmed  by  this  court 
in  Lewis,  Adm.,  v.  Watkins,  150  Ind.  108.  Appellee  paid 
to  appellant,  aa  adjudged  by  the  court  in  said  action,  one- 
third  oif  the  gross  proceeds  of  the  sale  of  said  100  acres  of 
real  estate;  and  after  paying  out  the  balance  of  the  proceeds 
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of  FRid  sale  und  the  other  assets  of  the  estate  in  his  hands  on 
the  indebtedness  and  costa  of  administration  specified  in  said 
special  finding  and  decree,  .there  remained  unpaid  thereof 
the  Biim  of  about  $2,075.  Said  administrator  has  no  aeeets 
in  his  hands  to  pay  the  same.  Proper  notice  was  served  on 
appellant  of  the  deficiency  of  the  aswts  of  said  estate  to  pay 
said  indebtedness,  as  provided  in  said  decree.  Appellant  has 
Delected  and  refused  to  pay  the  same,  or  any  part  thereof. 

This  proceeding  is  brought  by  appellee  against  appellant 
to  procure  an  order  to  sell  the  100  acres  of  real  estate,  the 
title  to  which  was  quieted  in  her  by  said  decree,  subject  to 
said  indebtedness,  to  roalte  assets  to  pay  said  debts.  While 
the  application  seems  to  have  been  docketed  in  the  court 
below  as  an  independent  action,  it  is,  and  must  be  treated 
as  a  part  of  the  original  proceeding  brought  to  sell  tbe  deced- 
ent's real  estate  to  pay  debts,  provided  for  by  §2501  Bums 
1894,  §2346  Homer  1897.  Appellant's  demurrer  for  want 
of  facts  to  the  petition  to  sell  was  overruled,  and  she  filed  an 
answer  in  six  paragraphs.  Appellant  withdrew  the  first 
and  second  paragraphs  of  answer,  and  appellee's  demurrw  for 
want  of  facts  to  the  third,  fourth,  fifth,  and  sixth  paragraphs 
of  answer  was  sustained,  and  the  court  found  in  favor  of 
appellee,  and,  over  appellant's  motion  in  arrest  of  judgment, 
rendered  judgment  ordering  the  sale  of  the  undivided  two- 
thirds  of  said  real  estate  to  pay  said  indebtedness. 

The  errors  assigned  call  in  question  the  action  of  the  court, 
in  overruling  the  dcmnrrer  to  the  application  for  an  order 
for  a  further  sale  of  real  estate,  in  sustaining  the  demurrer  to 
the  third,  fourth,  fifth  and  sixth  paragraphs  of  answer,  in 
overruling  the  motion  in  arrest  of  judgment  and  the  motion 
to  modify  the  judgment. 

The  correctness  of  the  rulings  of  the  court  challenged  by 
the  assignment  of  errors  depends  upon  whether  the  part  of 
the  judgment  and  decree  in  the  original  proceeding,  which 
pnmdes  that  the  100  acres  of  real  estate  in  controversy  i« 
nibjeot  to  and  liable  for  the  indebtedness  of  the  decedent, 
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and  shall  be  sold  to  pay  the  same  if  there  ie  a  deficiency,  is 
void.  If  that  part  of  the  decree  is  void,  tliia  case  shoold  be 
reversed,  otherwise  it  should  be  affirmed. 

Appellant  insists  that  said  part  of  the  judgment  is  void, 
(1)  because  there  was  no  pleading  authorizing  such  a  limita- 
tion of  her  title,  and  the  same  is  therefore  outside  of  the 
■issue;  (2)  because  the  court  had  no  jurisdiction  to  order  a 
sale  of  her  lands  to  pay  her  husband's  debts. 

Appellee  by  his  petition  in  that  case  asked  for  an  ordw  to 
sell  200  acres  of  real  estate  to  pay  the  debts  of  Russell  B. 
Watltins,  deceased.  Appellant's  answer  to  said  petition  and 
her  croas-complaint,  and  appellee's  answer  thereto,  put  in 
issue  the  title  to  said  100  acres,  and  every  right,  interest,  and 
claim  of  appellant  and  also  of  appellee  as  administrator 
were  put  in  issue.  Appellee  was  not  required  to  plead  any 
matter  of  estoppel  or  any  other  defense  in  answer  to  appel- 
lant's cross-complaint,  for  the  reason  that  imder  §1067 
Bums  1894,  §10.55  Homer  1897,  he  was  entitled  to  make 
and  give  in  evidence  any  defense  eitlier  legal  or  equitable 
that  he  had  to  her  cross-complaint.  East  v.  Pcden,  108  Ind. 
92.  If  a  legal  or  equitable  defense  existed  to  appellant's 
cross-complaint,  and  appellee  had  failed  to  prove  said  defense 
at  the  trial,  the  same  would  have  been  lost  the  same  as  if  it 
had  never  existed,  and  could  not  have  been  asserted  in 
another  action.  Indiana,  etc.,  R.  Co.  v.  Allen,  113  Ind, 
581,  587,  592;  Easi  v.  Peden,  108  Ind.  92;  WatHns  v. 
Witlings,  102  Ind.  380;  Faught  v.  Faugkt,  98  Ind.  470, 
475,  479. 

In  Indiana,  etc.,  B.  Co.  v.  Allen,  supra,  the  court  said: 
"The  great  object  to  be  accomplished  by  the  statutory  action 
to  quiet  title  is  to  settle  in  one  action  all  conflicting  claims. 
*  *  *  In  Oreen  v,  Olynn,  71  Ind.  336,  it  was  said,  Hhe 
very  object  of  the  action  to  qniet  title  is  to  determine  all 
conflicting  claims,  and  remove  all  clouds  from  the  title  of  the 
complainant.  If  one  having  a  claim  is  brought  into  court  by 
a  complaint  to  qniet  title,  and  fails  to  assert  his  claim,  he  is 
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coDclnded  by  the  judgment,  even  though  he  omitted  to 
assert  hie  real  claim.  The  etatute  was  intended  to  secure 
repose  and  to  settle  in  one  comprehensive  action  all  conflicts 
ing  claims.'  It  was  said  in  Farrar  v.  Clark,  97  Ind.  447, 
that  'our  own  caees  have  steadily  maintained  the  doctrine 
that  the  action  is  intended  to  settle  in  one  proceeding  all 
claims  and  to  put  an  end  to  all  litigations  concerning  the 
title.'  Id  many  coses  it  has  been  asserted  that  a  decree  in 
an  action  to  quiet  title,  as  well  as  in  kindred  actions  where 
title  is  directly  put  in  issue,  cuts  off  all  claims  of  the  unsuc- 
cessful party,  except  such  as  are  expressly  saved  by  the 
detave.  Ulrich  r.  DriacheU,  88  Ind.  354;  Cooler  v.  Bos- 
ton, 89  Ind.  185,  and  authorities  cited  p.  186;  Stumph  v. 
Seger,  92  Ind.  286;  RagadaU  v.  Miidiell,  97  Ind.  458; 
Faught  v.  Faught,  98  Ind.  470;  Waikins  v.  Winings,  103 
Ind.  830." 

The  100  acres  of  real  estate  claimed  by  appellant  in  her 
croBS-complaint  had  been  devised  to  her  by  her  father,  but 
she  and  her  husband  had  conveyed  said  real  estate  to  a  trustee 
who  reconveyed  the  same  to  her  husband  several  years 
before  his  death.  It  was  in  her  husband's  name  at  the  time 
of  his  death,  and  by  her  cross-complaint  she  assailed  said 
conTeyances  and' sought  to  have  them  set  aside,  and  the  title 
to  said  real  estate,  in  fee  simple,  .quieted  in  her,  as  against 
her  children,  and  appellee,  representing  her  husband's  cred- 
itors. The  ownership  of  said  real  estate,  and  its  liability  to 
sale  to  pay  the  debts  of  her  husband  were  in  issue  in  said 
cause,  and  within  these  issues  the  court  adjudged  in  that 
case  that  said  real  estate  was  subject  and  liable  to  sale  for  the 
payment  o^  the  debts  of  her  deceased  husband,  and  that  the 
same  should  be  sold  to  pay  any  of  such  debts  remaining 
unpaid  a/ter  exhausting  the  other  assets  of  the  estate,  if  she 
failed  to  advance  the  money  to  pay  the  same,  and  that,  sub- 
ject to  said  indebtedness,  the  title  to  said  real  estate,  in  fee 
simple,  be  quieted  in  her.  The  title  to  said  real  estate  in  fee 
simple,  it  is  true,  was  adjudged  to  be  in  her,  but  subject  to 
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Bald  indebtednese,  and  appellant's  right  to  sell  the  same  for 
the  payment  of  the  debts  of  the  decedent  remaining  unpaid, 
after  the  proceeds  of  the  sale  of  the  other  100  acres  and  per- 
sonal estate  had  been  exhausted,  was  expressly  reserved  and 
saved  by  said  decree.  It  is  insisted  by  appellant,  however, 
that  the  court  had  no  jurisdiction  to  adjudge  that  her  lands 
were  subject  to  her  husband's  debts,  or  liable  to  be  sold  to  pay 
the  same.  It  will  be  observed  that  the  petition  to  sell  allied 
that  all  the  real  estate  was  owned  by  the  decedent  at  the 
time  of  his  death,  and  asked  for  an  order  to  sell  the  same  as 
his  real  estate  to  pay  his  debts,  and  one  of  the  questions  to  be 
determined  was  whether  appellee  as  administrator  was 
entitled  to  sell  the  same  for  that  purpose.  Laniz  v.  Miff'll, 
102  Ind.  23,  30;  Gavin  v.  Oraydon,  41  Ind.  559;  Paticer 
V.  Wright,  62  Ind.  308;  TJiomas  v.  Thompson,  149  Ind. 
391,  394;  Denton  v.  Arnold,  151  Ind.  188,  and  cases  cit»d. 
The  court  did  not  adjudge  that  her  land  was  subject  to  sale 
to  pay  her  husband's  debts,  but  that  as  between  appellant, 
and  appellee  representing  her  husband's  creditors,  the  land 
was  the  land  of  her  husband  and  as  such  was  subject  to  and 
liable  for  his  debts.  It  has  often  been  held  that  where  a 
wife  places  the  legal  title  to  her  land  in  her  husband,  or 
suffers  the  legal  title  thereto  to  remain  in  him,  she  may,  by 
her  conduct,  under  some  circumstances,  estop  herself  from 
asserting  her  ownemhip  to  said  land  againsfthe  creditors  of 
her  husband.  LeCoil  v.  Armstrong,  etc.,  Co.,  140  Ind. 
2JC,  and  cases  cited;  Pierce  v.  Hoxver,  142  Ind,  626, 
631,  632;  Minnich  v.  Shaffer,  135  Ind.  634.  Appel- 
lant did  not  claim  to  own,  and  did  not  own,  the  real  estate 
described  in  her  cross-complaint  as  the  widow  of  said  Russell 
B.  "Watkins,  for  which  reason  the  case  of  Lewis,  Adm.,  v. 
Watkins,  150  Ind.  108,  110,  111,  and  cases  there  cited, 
which  hold  that  the  court  ordering  the  sale  of  real  estate 
of  a  decedent  to  pay  debts  has  no  jurisdiction  to  order  the 
sale  of  the  widow's  interest  therein,  except  in  the  cases  pro- 
vided for  in  §§2503-,  2504  Burns  1S94,  g§2348,  2349  Hor- 
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ner  1897,  have  no  application  here.  The  part  o£  the  decree 
in  regard  to  appellant's  title  to  said  real  estate,  and  that  said 
real  estate  is  subject  to  the  payment  of  the  debts  of  the 
decedent  and  liable  to  be  sold  to  pay  the  same,  was  clearly 
withiD  the  issues  in  said  cause,  and  the  court  bad  full  and 
complete  jurisdiction  over  the  Bubject-matter  and  the  pa> 
ties.  The  same  ia  not  therefore,  subject  to  collateral  attack 
by  appellant  or  any  other  party  thereto.  Whether  said 
decree  was  right  or  wrong  was  a  matter  to  be  decided  on  an 
appeal,  but  it  cannot  be  questioned  in  this  proceeding,  even 
if  erroneous.     Lanlz  v.  Maffett,  102  Ind.  23. 

The  only  question  adjudicated  in  Lewis,  Adm.,  v.  Wat-  ' 
Jcins,  150  Ind,  108,  was  that  said  appellant  in  that  case,  who 
is  also  the  appellant  here,  was  entitled  tia-  one-third  of  the 
gross  proceeds  of  the  sale  of  the  100  acres  of  real  estate  first 
ordered  sold,  and  that  bi>  far  as  the  judgment  directed  the 
administTBtoT  to  pay  her  part'  of  the  proceeds  of  said  sale 
on  any  debts  of  the  decedent,  other  than  the  mortgages  in 
the  execution  of  which  she  had  joined,  the  same  was  void- 
The  remainder  of  the  judgment  was  not  questioned,  but  on 
the  contrary  the  legal  effect  of  the  judgment  and  conclusions 
of  law  were  set  forth  in  Lewis,  Adm.,  v.  Watkins,  supra,  the 
same  as  they  have  been  construed  in>  this  appeal.  Finding 
no  available  error  in  the  record,  the  judgment  is  affirmed. 

Hadley,  J.,  took  no  part  in  the  decisicui  of  this  cause. 


OmzEKa  State  Baiik  or  Noblbstillb  v.  Juluit 

ET  AL. 


[Na  18,aS8.    Filed  June  30,  1890.    Rahaaring  deniod  Jan.  ft,  1900.]  ^^~_ 
V.aB.TaAOBS.^AMaignment.— Record.— Foredoture.— Secret  Equitiea.—         "^ 
Plaintiff  brought  suit  to  foreclose  a  mortgage,  and  to  redeem  the  M^    g^ 
mortgaged  premises  from  the  lien  of  a  senior  mortgage.    The  facts  '    '~-~^ 
found  show  that  plaintitT's  mortgage  was  assigned  to  him  by  the 
indorsement  of  the  notes  secured  thereby,  but  such  assignment  was 
not  recorded;  that  the  first  mortgage  was  foreclosed  and  the  land 
■old  in  April,  1877,  plaintiff's  assignor  bding  made  a  defendant,  but 
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plaiatiS  was  not  mode  a  part}',  and  had  no  notioo  of  thefoieclosiura 
proceedings.  The  act  of  1877  (§g  1107,  1106  Bums  IBM)  requiring 
assigiiinents  of  mortgagee  to  be  recorded  went  into  force  July  S, 
1877,  The  purchaser  of  the  land  at  sheriff's  sale  held  aama  for  four 
jeaia,  and  it  was  afterward  awarded  to  defendant  as  one  of  the 
heirs  of  the  purchaser,  in  a  partition  proceeding  in  lieu  of  her  interest 
in  his  real  estate,  during  which  time  j>laintiff  failed  and  iteglected 
to  record  the  assignment  of  his  mortgage  as  required  by  said  act. 
Seid,  that  defendant  was  a  purohaser  for  value,  and  that  plaintiff 
oould  not  enforce  the  mortgage  against  her.    pp.  638-67^. 

HoRTOAaES. — AMtgnTnent.—Eecord.—Foreclotun.  —RedempUon.—- 
Evidence. — Burden  of  Proof. — A  mortgage  was  assigned  by  the  in- 
dorsement of  the  not«s  secured  thereby,  and  the  assignment  was 
never  retarded.  A  senior  mortgage  was  foreclosed  and  the  real 
estate  sold  without  making  the  assignee  of  the  jnnior  mortgage 
ft  party.  Held,  in  an  action  by  the  assignee  to  enforce  the  junior 
mortgage,  that  the  burden  was  upon  plaintiS  to  prove  that  tho 
purchaser  had  notice  or  knowledge  of  the  assignment  at  the  tims 
of  his  purchase  of  the  real  estate.    j>p.  S7i-67S. 

Special  Finsinq. — Where  Finding  it  Si2ent  on  a  Fact  in  Jasue. — 
Where  the  special  finding  is  silent  upon  a  fact  in  issue  such  ailarae 
will  be  regarded  as  the  equivalent  of  an  express  findin)r  against  th» 
party  having  the  burden  of  proof  on  suoh  issue,    p-  676. 

Affeal  and  Ebboh.— Bill  of  Exc^Uona.  —  Evidence. — Record. — 
Where  itdoes  not  affirmatively  appear  from  the  record  that  the  bill 
of  exceptions  containing  the  evidence  was  presented  to  the  trial 
judge  within  the  time  allowed  for  presenting  same,  and  soch  bill 
was  not  filed  with  the  clerk  within  snoh  time,  it  cannot  be  con- 
sidered as  part  of  the  record  on  appeal.    j)p.  67S,  077. 

From  the  Delaware  Circuit  Court     Affirmed. 

F.  E.  Gavin,  C.  F.  Coffin,  Tkeo.  P.  Davis  and  J.  L, 
Qavin,  for  appellant. 

D.  W.  Howe,  J.  W.  Ryan  and  W.  A.  Thompson,  iar  ap- 
pellees. 

JoBDAiT,  C'  J. — Appellant  commenced  this  action  in  the 
Jay  Circuit  Court  on  June  1, 1898.  The  venue  thereof  was 
Bubaequently  changed  to  the  Delaware  Circuit  Court.  The 
purpose  of  the  suit  waa  to  recover  a  personal  judgment 
against  Jacob  B.  Julian  upon  certain  promissory  notes  exe- 
cuted by  him,  and  to  obtain  the  foreclosure  of  a  mortgage 
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oa  certain  lands  in  Jay  county,  Indiana,  exeonted  to  secnre 
ihe  payment  of  said  notee. 

The  plaindfi  in  ite  complaint  ako  set  up  and  demanded 
the  n^t  to  redeem  the  mortgaged  premises  from  the  lien 
of  a  senior  mortgage.  All  of  the  defendants,  except  Jacob 
B.  Julian,  Amanda  T.  Whitson,  and  Tlie  Elm  Peeler  Oil 
Company,  filed  disclaimers.  The  last  two  named  defend- 
ants filed  answers  to  the  complaint  On  the  issues  joined, 
tb^e  was  a  trial  by  the  court  and  a  special  finding  of  facta 
and  C(»iclusion8  of  law  in  favor  of  these  two  defendants. 
A  personal  judgment  was  rendered  in  favor  of  appellant 
against  JuUsn  od  the  notes  tat  $8,950.  The  right  of  appel- 
lant to  foreclose  its  mortgage,  or  to  redeem  from  the  lien  of 
the  senior  mortage,  was  denied  by  the  court. 

The  errors  assigned  are  in  respect  to  the  conclusions  (tf  law 
on  the  facts  found,  and  upon  the  action  of  the  court  in  deny- 
ing appellant's  motion  for  a  new  triaL  The  material  facts 
as  found  are  substantially  as  follows:  On  July  27,  1876, 
Jacob  B.  Julian  was  thr^  owner  in  fee  rample  of  the  undi- 
vided one-half  of  eighty  acres  of  land  sitaated  in  Jay  county, 
Indiana.  On  that  day  he  executed  to  one  Qeorge  K.  Bone- 
brake  three  promissory  notes,  payable  in  bank,  each  for 
$1,000,  due  in  three,  nine,  and  fifteen  months  respectively 
after  date,  bearing  intereet^t  ten  per  cent,  per  annum.  On 
the  same  day  Julian  and  wife,  to  secure  the  payment  of  these 
notes,  executed  to  Bonebrake  the  mortgage  in  suit  upon  his 
interest  in  the  aforesaid  eighty  acres  of  land.  This  mort- 
gage was  duly  recorded,  within  the  time  provided  by  law,  in 
the  recorder's  ofEce  of  Jay  county,  Indiana.  On  July  29, 
1876,  for  a  valuable  consideration,  Bonebrake  sold  and 
asEOgned  these  mortgage  notes  by  indorsement  to  the  appel- 
lant, the  Citizens  State  Bank  of  Noblesville.  There  was  no 
assignment  of  the  mortgage  by  Bonebrake  to  appellant  other 
*han  that  which  resulted  from  the  assignment  of  the  notes 
secured  thereby.  No  record  of  any  kind  was  ever  made  of 
Vol.  153 — 42 
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such  indoreement  upon  any  of  the  records  in  the  recorder'B 
office  of  Jaj  county,  Indiana,  nor  was  any  assignment  of  said 
m(»1gage  ever  recorded  in  the  Utter  office.  On  Januai? 
11,  1877,  one  "William  T.  Macy  sold  and  assigned  to  Calvin 
W,  DiggB  certain  notes  secured  hy  a  prior  and  duly  recorded 
mortgage  on  the  lands  in  question  executed  in  1874,  which 
mortgage  was  a  valid  lien  on  the  lands  in  controreny  at  the 
time  Julian  became  the  owner  thereof.  On  March  18, 1877, 
Diggs,  ae  the  holder  of  said  senior  mortgage  and  the  indebt- 
edness secured  thereby,  instituted  an  action  in  the  Jay  Ca- 
cuit  Court  to  recover  a  judgment  on  his  said  notes  and  to 
foreclose  the  mortgage  securing  them.  To  this  SjCtaon  Bone* 
brake  was  made  a  party  defendant,  as  a  junior  mortgagee,  but 
appellant  was  not  made  a  party  to  that  action,  and  had  no 
notice  of  its  pendency.  Tn  that  action.  Biggs  recovered  a 
judgment  on  his  notes  and  a  decree  foreclosing  his  mortgage 
and  ordering  the  sale  of  the  mortgaged  premises  in  satisfoe- 
ti(wi  of  the  judgment  recovered.  On  April  7, 1 877,  the  land 
was  sold  by  the  sheriff  under  this  decree  to  Siggs  for  the  som 
of  $1,150.72.  Biggs,  at  the  time  he  purchased  at  the 
aheriffB  sale,  had  no  knowledge  or  notice  that  Bonebrake  had 
asmgned  the  note,  secured  by  the  junior  mortgage,  to  appel- 
lant. After  the  expiration  of  the  year  allowed  ior  redemp- 
tion, Diggs,  it  seems,  received  a  sheriffs  deed  conveying  the 
land  to  him  under  said  sale.  The  latter  held  this  real  estate 
until  May  24,  1881,  when  he  sold  and  conveyed  it  by  war- 
ranty deed  to  James  Moorman  for  a  valuable  con^deradon. 
The  latter,  at  the  time  of  his  purchase  of  the  land  from 
Diggs,  had  no  notice  of  the  assignment,  in  the  manner  stated, 
of  the  Julian  mortgage  by  Bonebrake  to  appellant. 
Moorman,  after  holding  the  land  for  several  years,  died  tlw 
owner  thereof,  and  his  last  will  and  testament  was  on  the  4tb 
day  of  October,  1888,  duly  probated  in  the  Randolph  Circuit 
Court.  By  his  said  will,  Moorman  devised  to  certain  devi- 
seee,  including  the  heirs  of  Nancy  Thomas,  one  of  her  heirs 
being  the  appellee  Amanda  T.  Whitaon,  all  of  his  lands 
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sitaated  in  Wayne  and  Jay  countieB,  Indiana,  embracing  tte 
real  estate  in  controversy.  After  the  will  of  James  Moor- 
man was  probated,  a  partition  suit  was  instituted  in  Maioh, 
1889,  by  the  devisees  of  the  said  Moorman,  and  partition  of 
the  real  estate  bo  devised  by  him  was  ordered  and  a  part 
thereof  was  set  off  jointly  to  certain  ones  of  his  devisees, 
including  the  appellee  Amanda  T.  Whitson,  and  the  land 
now  in  controversy  was  embraced  in  and  set  off  in  said  parti- 
tion. This  partition  was  duly  confirmed  by  the  conrt.  After^ 
wards,  in  the  Wayne  Circuit  Court  in  September,  1889, 
proceedings  to  partition  the  land,  which  had  been  previously 
act  off  in  the  Randolph  Circuit  Court  to  certain  devisee  of 
said  Moorman,  including  the  appellee  Amanda  T.  Whitson, 
were  instituted,  to  which  all  of  the  persons  interested  in  the 
lands  sought  to  be  partitioned  were  made  parties.  The  conrt 
in  this  latter  action  awarded  partition  of  said  lands  among  the 
parties,  and  the  commisaoners  appointed  by  the  court  set 
off  and  assigned  in  severalty  to  the  appellee  Amanda  T. 
Whitson,  as  her  moiety  of  the  lands  embraced  in  said  parti- 
tion proceedings,  the  real  estate  which  is  now  involved  in' 
thra  action.  This  partititm  was  duly  confirmed  by  the  Wayne 
Circuit  Conrt. 

The  first  and  second  conclusions  of  law  upon  the  facta 
found  by  the  conrt  are  to  the  effect  that  Calvin  W.  Di^s, 
James  Moorman,  and  the  appellee,  Amanda  T.  Whitson, 
were  innocent  purchasers  of  the  real  estate  described  in  the 
ctHnplaint,  and  that  plaintiff  was  not  entitled  to  foredoae 
its  mortgage  against  said  lands,  and  that  the  latter  are  not 
liable  to  the  said  mortgage  lien. 

There  are  but  two  principal  questions  involved  in  this 
appeal:  (1)  Was  appellant,  as  the  assignee  erf  the  mort- 
gage notes  from  Bonebrake,  required  to  enter  of  record  an 
assignment  of  snch  mortgage  after  the  taking  effect  oi  the 
act  of  the  legislature  which  was  in  force  on  the  2nd  day  of 
July,  1877?  (2)  If  the  above  question  be  answered  in 
the  affirmative,  is  the  appellee,  Amanda  T.  Whitson,  nnder 
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the  facts,  entitled  to  be  protected  against  appellanf  b  mort- 
gage as  a  good  ffuth  holder  or  owner  of  the  lands  in  cch)- 
troversy! 

The  act  of  1877,  reqiiiring  the  assgnment  of  mortgages 
to  be  recorded,  was  approved  Mandi  6th  of  that  year  and 
went  into  effect,  as  previously  stated,  on  July  2nd,  following. 
The  provisions  of  that  statute  are  embraced  in  §§1093,  1094 
R  S.  1881,  and  Horner  1897,  §§1107,  1108  Butob  1894. 
These  Becti<mB  are  as  follows: 

"§1107.  Any  mortgage  of  record,  or  any  part  thereof, 
may  be  assigned  by  the  mortgagee,  or  any  assignee  thereof, 
either  by  an  assignment  entered  on  the  margin  of  such 
record,  signed  by  the  person  making  the  assignment  and 
attested  by  the  recorder,  or  by  a  separate  instrument  exe- 
cated  and  acknowledged  before  any  person  authorized  to 
take  acknowledgments,  and  recorded  on  such  margin,  or 
in  the  mortgage  records  of  the  county,  in  which  case  8U(^ 
assignment  shall  be  noted  in  such  ma)^;in  by  the  recorder, 
by  reference  to  the  book  and  page  where  such  assignment 
is  recorded.  And  after  such  entry  is  made  of  record,  the 
mortgagor  and  all  other  persons  shall  be  bound  thereby,  and 
the  same  shall  be  deemed  a  public  record.  And  any  assignee 
or  his  personal  representative  may  enter  satisfaction  or 
release  of  the  mortgage,  or  the  part  thereof  held  by  him  of 
record  as  aforesaid. 

"§1108.  And  in  a  suit  to  foreclose  said  mortgage,  it  shall 
be  sufficient  to  make  the  mortgagee,  or  the  assignee  ^own 
by  said  record  to  hold  an  interest  therein,  defendants. 
And  all  persMis  failing  to  cause  assignments  to  them  to  he 
made  or  put  of  record  in  the  mamier  aforesaid,  unless  they 
cause  themselves  to  be  made  parties  pending  the  actios,  shall 
be  bound  by  such  decree  as  may  be  rendered,  the  same  as  if 
they  had  been  parties  to  the  suit.  And  any  purchaser  at 
judicial  sale  of  the  mortgaged  premises,  or  any  part  thereof, 
under  such  decree,  or  claiming  title  under  the  same,  buying 
without  actual  notice  of  any  assignment  not  thus  of  rocord. 
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or  of  the  transfer  of  any  note,  the  holder  whereof  was  not  a 
party  to  the  action,  shall  hold  the  said  premises,  so  purchased, 
free  and  dischai^ed  of  sneh  lien :  Provided,  however.  That 
any  assignee  or  transferee  may  re<l<'om  said  preitiises,  like 
any  other  creditor,  during  the  period  of  one  year  allowed 
by  statute  after  such  sales." 

At  the  time  of  the  assignment  of  the  notes  by  Bonebralco 
to  appellant,  the  bank,  on  July  29,  1876,  and  at  the  time 
of  the  foreclosure  of  the  senior  mortgage  by  Digga  and  the 
purchase  of  the  said  mortgaged  premises  by  him  at  the 
sheriff's  sale,  there  was  no  law,  according  to  the  decisions  of 
this  court,  which  required  the  assignment  of  a.  mortgage  to 
he  recorded  upon  the  piiblic  records,  thereby  maJdng  such 
recording  constructive  notice  to  any  and  all  persons  con- 
cerned. Therefore,  previous  to  the  enactment  of  the  above 
statute  in  1877,  a  party  who  was  an  equitable  assignee  of  a 
mortgage,  as  was  appellant,  could  not  be  deemed  to  be  guilty 
of  laches  in  failing  to  record  an  assignment  of  his  mortgage 
and  could  not  be  held  to  have  lost  any  of  his  rights  by  such 
failure.  Ilassdman  v.  McKernan,  50  Ind.  441;  Diy^n  v. 
Hunter,  57  Ind.  278;  Beeves  v.  Hayes,  95  Ind.  521,  and 
cases  there  cited. 

We  may,  however,  say  in  passing  that  were  tliis  question 
an  open  one  we  would  be  inclined  to  hold  that,  under  the  ' 
law,  as  it  existed  prior  to  the  taking  effect  of  the  act  of  1877, 
an  assignment  of  a  mortgage  was  required  to  be  recorded  in 
the  recorder's  office  where  the  mortgage  assigned  was  of 
re<!Drd,  in  order  to  operate  as  constructive  notice. 

The  able  and  well  considered  dissenting  opinions  of  Judges 
Niblflclc  and  Zollara  in  Beeves  v.  Hayes,  supra,  might  be 
accepted,  we  thint,  as  a  clear  interpretation  of  the  law  on  that 
subject,  and  it  is  evident  thwl  this  court  was  led  into  error  in 
asserting  a  rule  to  the  contrary.  Be  this  as  it  may,  however, 
the  legislature,  by  interposing  and  enacting  the  statute  of 
1877,  to  supply  what  this  court  had  previously  considered 
as  an  omission  in  our  registry  laws,  has  rendered  the  rule. 
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at  this  late  Jay,  no  longer  of  any  general  importance.  "We 
therefore  abide  by  it  aB  the  law  and  enforce  it  in  this  caae  90 
far  as  applicable  under  the  facta. 

A  solution  of  the  principal  question  as  here  involTed 
depends  upon  whether  or  not  appellant,  under  the  circum- 
stancea,  was  bound  by  the  act  of  1877  after  it  went  into 
force,  and  was  therefore  required  to  record  an  assignment  of 
its  mortgage,  in  order  to  affect  parties  with  conatructive 
notice  thereof  claiming  as  bona  fide  purchasers  or  holders 
of  the  title  to  the  mortgaged  premises.  That  the  assignment 
by  Bonebrake  of  the  notes,  secured  by  the  mortgage,  to 
appellant  served  to  operate  as  equitable  assignment  of  the 
mortgage  to  the  latter  of  course  is  not  and  can  not  be  denied. 
This  equitable  rule  or  doctrine,  which  holds  that  a  mortgage 
ifl  but  the  incident  or  shadow  of  the  debt  secured  thereby  and 
passes  with  the  assignment  of  the  debt  to  the  assgnee,  has 
been  repeatedly  recognized  and  affirmed  by  the  .deciBions  of 
this  court.  Felion  v.  Smith,  84  Ind,  485;  Reeves  v.  ffat/es, 
95lnd.  521,  and  cases  there  cited;  Jftd^ondii.  Co.  v.  WUeox^ 
122  Ind.  84. 

It  is  firmly  settled  as  a  general  rule  by  our  decisions  that 
where  a  junior  mortgagee  is  not  a  party  to  the  action  to  fore- 
close a  senior  mortgage,  his  equity  of  redemptimi  ia  not 
barred  or  affected  by  the  decree.  Holmes  v.  Bybee,  34  Ind, 
262;  Gordon  v.  Lee,  102  Ind.  125,  and  cases  there  cited. 
Appellant,  therefore,  being  regarded  under  the  law  as  the 
assignee  of  the  junior  mortgage,  at  the  time  Digga  fore- 
closed hia  senior  mortgage,  ought  to  have  been  made  a  party 
to  such  foreclosure  proceedings  in  order  to  be  bound  by  the 
decree,  regardless  of  the  fact  that  Diggs  had  no  notice  of  the 
assignment  made  by  Bonebrake,  who  appeared  of  record  as 
the  mortgagee  under  the  jimior  mortgage.  The  senior  mort- 
gage held  by  Diggs,  by  reason  of  the  fact  that  appellant  was 
not  a  party  to  the  foreclosure  action,  remained  unforecloeed 
as  to  appellant. 
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Conceding,  that,  unless  the  act  of  1877  operated,  after  tJie 
event  of  its  taking  effect,  to  make  it  the  duty  of  appeUant 
to  record  an  aagignmeot  of  its  mortgage,  appellee  must  fail 
in  her  defense;  therefore  the  effect  of  this  statute,  under  the 
circumstances,  becomes  an  important  factor  in  the  deter- 
mination of  the  question  involved  in  this  case, 

The  insistence  of  appellant's  learned  counsel  is  that  ihs  act 
of  1877  can  not  be  so  construed  as  to  avail  appellee  in  this 
action,  because  the  notes  secured  bv  the  junior  mortgage 
w«e  assigned  to  appellant,  and  the  foreclosure  of  Mhe  seniw 
mortgage  and  the  sale  of  the  land  thereunder  all  occurr^ 
prior  to  the  taking  effect  of  that  statute.  It  is  further  con- 
tended tliat  the  act  in  question  does  not  profess  by  its  terms 
to  be  retroactive  and  can  not  be  ?o  construed;  therefore  the 
insistence  is  that  it  must  be  confined  in  its  operation  and  held 
to  apply  only  to  assignments  of  mortgages  made  on  or  after 
July  2,  1877,  the  date  of  its  taking  effect.  The  contention 
is  further  advanced  that  if  the  law  can  be  said  to  a^^ly  to 
assgnraents  made  prior  to  that  date,  it  must  be  held  invalid 
as  to  such  because  no  time  is  given  or  provided  in  which  to 
record  them. 

Counsel  for  appellee  do  not  contend  that  the  law  most  be 
held  to  retroact  to  the  extent  of  requiring  esedgnmenta  of 
mortgages  to  be  recorded  before  it  took  effect,  but  they 
insist  that  the  act  assumes  to  have  and  has  such  a  contnJ 
or  reflation  over  assignments  previonsly  made  as  to  require 
them  to  be  recorded,  at  least  within  «  reasonable  time  after 
it  took  effect;  and  it  is  contended  that  inasmuch  as  appellant 
had  ample  time  after  that  event,  before  Diggs  transferred 
the  land  to  Moorman  and  before  the  partition  in  question 
took  place,  to  comply  with  the  requirements  of  the  law  and 
record  the  assignment  of  its  mortgage,  and,  having  failed 
therein,  it  must  suffer  for  its  laches  and  can  not  now  enforce 
any  rights  under  its  mortgage  to  the  detriment  of  a  purchaser 
for  a  valuable  consideration  of  the  mortgaged  premises  who 
had  no  actual  notice  of  the  assignment 
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It  19  true  ae  a  general  rule  that  a  statute  will  not  be  oon* 
etrued  to  operate  retroactively  so  aa  to  chacge  or  affect 
esieting  rights,  unless  its  language  ia  such  as  to  require  it  to 
be  so  construed.  Niklaus  v.  ConkUng,  118  Ind-  289;  Oood- 
hvb  V.  Homung,  127  Ind.  181.  But  where,  under  the  statute, 
no  new  right  is  given  or  taken  away  but  only  a  new  remedy 
is  provided  for  the  enforcement  of  a  preexisting  right,  the 
question  in  such  a  case  is,  what  is  the  purpose  of  the  statute! 
If  necessary  to  carry  out  such  purpose  courts  will  construe 
the  statute  to  apply  to  past  as  well  as  to  future  transactjona, 
although  it  does  not  in  express  terms  so  direct,  unless  by 
doing  so  vested  rights  will  be  impaired  or  some  constitutional 
guaranty  violated.  As  a  general  rule,  registry  laws  wbick 
regulate  the  registration  of  existing  deeds  or  other  instru- 
ments affecting  title  to  real  estate  are  not  held  to  be  within 
the  operation  of  this  rule  when  a  reasonable  time  is  given  to 
carry  out  their  requirements  as  to  registration-  of  such  exist- 
ing deeds  or  instruments,  and  thereby  avoid  the  impairment 
of  vested  rights.  Connecticut  Mviual  Ins.  Co.  v.  Tatbot, 
113  Ind,  373,  and  cases  there  cited. 

It  is  insisted  by  counsel  for  appellee  that  the-  holding  of 
this  court  in  the  appeal  of  Connecticut  Mutual  Ins.  Co.  v. 
TaB>oi,  supra,  must  exert  a  controlling  influence'  over  the 
question  involved  in  the  case  at  bar.  The  facts  in  that  case, 
briefly  stated,  are  aa  follows:  Talbot  in  1871  executed  a 
mortgage  on  certain  lands  to  the  Thames  Loan  &  Trust  Com- 
pany to  secure  a  loan  of  $3,000  due  in  May,  1876.  This 
mortgage  was  duly  recorded.  In  January,  1874,  Talbot 
executed  a  second  mortgage  on  the  same  premises  to  one 
Morrison  to  secure  a  debt  of  $3,000  evidenced  by  a  promis- 
sory note  due  and  payable  to  Morrison  one  year  after  date. 
This  mortgage  was  also  duly  recorded.  Before  the  maturity 
of  this  mortgage  note,  Morrison  assigned  it  by  indorsement 
to  one  Tomlinson.  There  was  no  assignment  of  the  mort- 
gage other  than  the  equitable  assignment  thereof  which 
resulted  horn  the  indorsement  of  the  note  secured  thereby. 
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The  note  assigned  to  Tomlinson  was  annuallj  renewed  bj 
Talbot  executing  a  new  note  to  Tomlinson  of  like  tenor  aa 
the  one  assigned.  The  renewal  notes  were  each  indorsed 
by  Morrison.  The  latter  died  in  March,  1881,  and  his  widow 
became  the  administratrix  of  his  estate.  The  debt  secured 
by  the  senior  mortgage  to  the  Loan  and  Trust  Company  being 
paet  due,  Talbot  secured  a  loan  of  $3,000  from  the  Connecti- 
cut Mutual  Life  Insurance  Company  for  the  purpose  of  pay- 
ing and  discharging  the  debt  secured  by  the  senior  mort- 
gage. Mrs.  Morrison,  as  the  administratrix  of  her  de- 
ceased husband's  estate,  on  October  11,  1881,  executed 
and  recorded  a  release  of  the  junior  mortgage  which 
had  been  assigned  in  the  manner  stated  to  Tomlinson,  The 
latter  had  no  knowledge  of  this  release  of  his  mortgage  and 
bad  pven  no  authority  to  any  one  to  release  it.  On  the 
eame  day  Mre.  Morrison  released  the  junior  mortgage,  Tal- 
bot, aa  the  owner  of  the  mortgaged  premises,  conveyed  them 
to  the  said  insurance  company  aa  a  security  for  a  loan  of 
$3,000  and  this  money  so  obtained  was  paid  orer  by  him  in 
satisfaction  of  the  senior  mortgage  held  by  the  Loan  and 
Trust  Company.  It  appears  that  no  assignment  of  the 
junior  mortgage  by  Morrison  to  Tomlinson  was  ever  recorded 
and  the  insurance  company  at  the  time  of  loaning  Talbot 
the  $3,000,  accepted  his  mortgage  as  security  therefor 
without  any  actual  knowledge  of  the  assignment  of  the  junior 
mortgage  by  Morrison  to  Tomlinson.  The  release  executed 
by  Mrs.  Morrison,  as  administratrix,  recited  that  the  mort- 
gage had  been  fully  paid  and  satisfied,  and  the  inauranoe 
company,  at  the  time  it  made  the  loan  to  Talbot  and  accepted 
his  mortgage  therefor,  had  no  notice  that  the  junior  mort- 
gage had  not  been  actually  paid  and  satisfied.  Under  these 
facts  it  was  held  by  this  court  in  that  appeal  that  the  afore- 
said act  of  1877  applied  as  well  to  mortgages  of  record  at 
the  time  of  its  taking  effect,  but  which  had  been  assigned 
before  that  event,  as  it  did  to  those  assigned  thereafter,  and 
it  was  adjudged  in  that  case  that  the  mortgage  executed  by 


666  SUPREME  COUBT  OP  INDIANA, 

Citizens  Bank  v.  Julian. 

Tfllbot  to  the  insurance  company,  after  the  release  of  tHe 
Morrison  mortgage  held  by  Tomlinaon,  under  the  equitable 
sdeigniDent,  was  entitled  to  be  preferred  over  the  latter.  It 
was  contended  in  that  case,  as  in  this,  that  because  the  debt 
secured  by  the  Morrison  mortgage  had  been  assi^ed  prior 
to  the  taking  effect  of  the  act  of  1877,  Tomlinson,  the 
ast^Ignee,  was  not  affected  by  its  provisionfl  and  was  not 
required  thereby  to  record  an  assignment  of  the  MorriscKi 
mortgage.  This  contention  this  cmirt  in  that  case  denied. 
Mitchell,  C.  J.,  speaking  as  the  organ  of  this  conrt  in 
respect  to  the  question  therein  involved,  said:  "Whatever 
conclusion  we  might  arrive  at,  as  at  present  advised,  in 
respect  to  whether  or  not  assignments  of  mortgagee  were 
within  the  recording  act  prior  to  July  2,  1877,  there  is  no 
room  to  doubt  but  that  such  assigniDentB  are  affected  by  the 
act  last  above  named.  *  *  *  It  is  assumed  everywhere, 
that  if  the  recording  acts  afford  the  assignee  of  a  mortgage 
opportunity  of  giving  notice  of  his  rights  by  procuring  and 
putting  of  record  an  assignment  of  the  mortgage^  n^leet 
on  his  part  to  do  so  will  estop  him  from  asserting  the  inva- 
lidity of  a  duly  recorded  release  executed  by  his  assignor, 
after  an  innocent  purchaser  has  paid  his  money  on  the  faith 
of  the  public  records.  It  is  settled  everywhere,  that  unre- 
corded assignments  of  mortgages  are  void  as  against  subse- 
quent purchasers,  whose  interests  may  be  affected  thereby, 
and  whose  conveyances  are  duly  recorded,  provided  such 
as-iignments  are  embraced  by  the  recording  acta,  [Citing 
authorities.]  *  *  *  The  effect  of  the  act  of  1877,  construed 
in  connection  with  §2931  E.  S.  1881,  was  to  postpone  or 
render  assignments  of  mortgages  void  as  against  any  subse- 
quent purchaser  or  mortgagee  in  good  faith,  for  a  valuable 
consideration,  unless  such  assignments  were  recorded  as 
therein  provided.  It  follows,  that  when  as^gnments  of 
mortgages  are  within  the  recording  acta,  a  release  executed 
by  the  person  who  appears  by  the  records  to  be  the  owner 
of  the  mortgage  is  sufficient  to  protect  a  purchaser  who  baa 
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in  good  faith  parted  with  his  money  on  the  faith  of  such 
a  release,  and  withont  other  notice  than  that  afforded  by 
the  record.  Blunt  v.  Norris,  123  Mass.  55.  *  *  • 
The  act  conferred  no  new,  nor  did  it  affect  any  existing 
rights.  Mortgages  were  assignable  before  the  enactment 
of  the  statute  of  1877,  but  because  it  had  been  declared 
that  there  was  no  statute  authorizing  such  assignments 
to  be  recorded,  so  as  to  make  such  records  notice,  it  was 
deemed  expedient  to  afford  the  means  whereby  assignees 
of  real  estate  mortgages,  as  well  as  innocent  purchasers 
of  mortgaged  real  estate,  might  be  protected.  The  reason 
and  policy  of  the  act  applied  with  as  much  force  to 
aaeignmentB  such  as  that  here  involved  aa  to  those  which 
should  be  made  after  it  took  effect.  The  act  applied  by  its 
terras  to  'any  mortgage  of  record'  at  the  time  it  took  effect, 
the  same  aa  to  any  mortgage  which  might  thereafter  be 
recorded.  The  Morrison  mortgage  was  a  mortgage  of  record 
at  the  time  the  act  in  question  took  effect,  but  it  had  not  been 
assigned  to  Tomlinson  except  as  the  indorsement  of  the  not« 
carried  an  equitable  interest  in  the  security.  The  aot  of 
1877,  as  applied  to  that  mortgage,  and  all  others  similarlT 
held,  impaired  no  existing  right  of  any  assignee;  it  simply 
enlarged  the  opportunities  of  assignees  for  giving  notice  of 
and  protecting  existing  rights,  and  it  left  to  each  the  option 
to  procure  and  record  an  assignment  of  his  mortgage  in  the 
manner  provided,  or  to  take  the  ghance  that  his  assignor,  ^o 
held  the  legal  title  to  his  security  in  trust  for  him,  would 
act  in  good  faith,  and  not  release  the  mortgage  to  bis  detri- 
ment. *  *  *  An  assignee  of  a  mortgage,  who  had  an 
assignment  duly  acknowledged  prior  to  the  taking  effect 
of  that  act,  needed  only  to  put  his  assignment  of  record 
within  the  time  prescribed  in  §2931  R.  S.  1881,  or  befor» 
the  intervention  of  an  innocent  purchaser  for  a  valuable  con- 
sideration. On  the  other  hand  one  who  occupied  the  position 
of  an  equitable  assignee  merely  had  it  in  his  power,  in  case 
the  assignor  of  the  debt  refused  voluntarily  to  make  a  legal 
assignment  of  the  mortgage,  to  compel  the  execution  of  all 
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such  munimeDts  of  title  aa  were  essential  to  the  complete 
protection  of  his  right.  [Citing  authorities.]  Taking  into 
account  the  circumBtancea  n'hich  occasioned  the  enactment 
of  the  statute  under  consideration,  t<^ether  with  what  appears 
upon  the  face  of  the  act  itself,  and  we  entert&in  no  doubt  of 
the  propriety  of  applying  it  to  transactions  such  as  that, 
involved  in  the  present  case.  *  *  *  In  the  present  case 
the  mortgage  was  released  bj  the  only  peraon  who,  so  far  as 
the  record  disclosed,  had  the  legal  right  or  authority  to 
execute  a  release." 

In  the  ease  of  Hopping  v.  Burnam,  2  Greene  (Iowa),  39, 
the  question  arose  as  to  whether  deeds  executed  prior  to  the 
passage  of  a  re^stry  law  by  the  legislature  were  subject  to 
its  prbvisioms.  It  was  held  that  they  were.  The  supreme 
oourt  of  Iowa,  in  passing  upon  the  question  in  that  appeal, 
said:  "He  [Hopping]  was  by  no  means  exempt  from  its 
recording  requirements  merely  because  his  deed  was  exe- 
cuted before  the  law  too)i.  effect.  Its  provisions  were  not 
limited  to  deeds  subsequently  executed,  but  they  extended 
equally  to  deeds  then  in  esse,  to  those  previously  executed 
and  acknowledged  but  not  recorded.  And  still  the  law  did 
not  retroact,  it  did  not  require  deeds  to  have  been  recorded 
before  it  took  effect,  but  it  assumed  a  regulation  over  them 
from  and  after  that  event" 

There  is  certainly  a  similarity  between  the  facts  in  the 
case  of  Connecticut,  etc.,  Jns.  Co.  v.  Talbot,  113  Ind,  373, 
and  those  of  the  case  under  consideration.  We  have  no  reascn 
to  doubt  the  correctness  of  that  deci«on  and  believe  that  the 
rule  as  there  asserted,  under  the  facts,  was  properly  wiforced. 
Consequently,  that  decision  is  entitled  to  much  weif^t  in 
the  solution  of  the  question  now  involved.  As  said  in  that 
case,  the  act  in  question  applies  by  its  terms  to  "any  mort- 
gage of  record"  at  the  time  it  took  effect,  the  same  as  it  doei 
to  those  thereafter  recorded. 

Appellant's  mortgage  was  of  record  at  the  time  the  law 
went  into  force,  appearing  as  it  did  upon  the  public  records 
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in  the  name  of  Bonebrake  as  the  mortgagee  and  beneficiary 
-  thereof,  and  it  had  not  been  transferred  to  appellant  by  hun 
in  any  manner  except  by  the  equitable  assignment  which 
resnlted  from  the  indorsement  of  the  notea  secured  thereby. 
After  tit)  act  in  controversy  went  into  force  some  fonr  years 
pSflBcd  before  I)i^;s,  who  had  acquired  the  land  by  the  sale 
under  the  foreclosure  of  the  senior  mortgage,  conveyed  it  to 
Moorman.  The  latter  seema  to  have  held  the  premises  from 
1881  to  1888  when  he  died  teatate,  the  owner  thereof.  The 
term  of  bis  ownership  embraced  a  period  of  seven  years.  Xn 
1889,  the  lands  owned  by  him  at  his  death  were  partitioned 
among  the  several  deviaeee  under  hia  will  and  appellant 
sventually  became  the  owner  in  severalty  of  the  lands  in 
question. 

It  appears  that  a  period  of  over  twelve  yeaiB  had  elapsed 
after  the  registration  act  of  1877  went  into  effect  before 
the  realty  was  assigned  to  appellee.  It  was  during  this 
period  of  time  that  all  of  the  above  changes  or  transactions, 
in  respect  to  these  lands,  occurred.  Ample  time,  under  the 
circumstances,  certainly  was  afforded  to  appellant,  after  the 
taking  effect  of  the  act,  and  before  the  intervention  of  the 
rights  of  innocent  parties  took  place,  to  have  placed  upcm 
record  the  assignment  of  its  mortgage.  This,  as  we  have 
seen,  it  neglected  to  do.  It  was  bound  to  know  the  purpose 
and  requirements  of  the  statute  in  question.  It  certainly 
was  aware  of  the  fact  that  its  mortgage  was  of  record  in 
the  name  of  Bonebrake  as  the  mortgagee,  and  that  the 
assignment  through  which  it  claimed  its  right  to  the  mort- 
gage was  a  secret  equity  which  it  held  undisclosed  by  the 
public  records.  Notwithstanding  all  of  this,  appellant  seems 
to  have  stood  by  and  does  not  appear  to  have  taken  any  steps 
to  procure  and  record  an  assignment  at  any  time  after  the 
law  went  into  effect  and  thereby  enable  all  persons  who 
thereafter  might  have  dealings,  in  respect  to  the  lands  in 
question,  to  be  apprised,  by  means  of  such  recorded  assign- 
ment, that,  at  the  time  of  the  foreclosure  of  the  senior  mort- 
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gage,  appell&nt  was  the  equitable  asagnee  of  the  jiuu(»  mort- 
gage, and  ought  to  have  been  a  party  to  that  action  instead 
of  Bonebrake.  Appellant,  it  appears,  did  nothing  but  hold 
the  notes  indorsed  to  it  by  Bonebrake  for  a  period  of  about 
seventeen  yeara,  and  then  instituted  this  action  to  enforce 
righta  under  ita  mortgage  against  lands  wiiich  at  that  time 
had  passed  into  the  hands  of  appellee  and  had  been  held  by 
her  for  about  four  years.  Such  laches,  under  the  circum- 
stances, would  seem  to  be  inexcusable. 

It  was  said  in  the  case  of  Connecticut,  etc.,  Ins.  Co.  v.  TaU 
hot,  113  Ind.  373,  that  the  mortgage  there  in  question  was 
released  by  the  only  person,  so  far  as  the  records  disclose, 
who  had  the  legal  right  to  release  it.  It  may  be  said  in  the 
case  at  bar  that  an  examination  of  the  public  records  of  the 
offices  of  the  clerk  and  recorder  of  Jay  county  would  have 
disclosed  that  Bonebrake,  the  junior  mortgagee  of  record, 
bad  been  made  a  party  defendant  to  the  D!{^  foreclosure 
action,  and  his  equity  of  redemption  barred  by  the  decree 
therein.  So  far  as  the  record  in  the  recorder's  office  dis- 
closed, he,  and  not  appellant,  was  the  person  that  Diggs  was 
legally  required  to  make  a  party  defendant  to  his  said  action 
in  order  to  cut  off  the  right  of  redemption  whu^  existed 
under  the  junior  mortgage. 

"With  all  of  these  facts  revealed  by  the  public  recordfi,  a 
person  aubseqiiently  acquiring  the  lands  as  a  hona  iide  pur- 
chaser for  value,  as  it  is  claimed  appellee  is  shown  to  be,  had 
a  ri^t,  we  think,  to  rely  upon  such  facts  without  further 
inquiry,  and  is  entitled  to  hold  the  realty  in  controversy  as 
the  act  of  1877  declares  "free  and  discharged"  of  the  lien 
of  appellant's  mortgage.  If  any  of  ita  existing  rights  have 
been  impaired  or  cut  off,  such  results  can  not  be  attriboted 
to  the  statute,  but  are  the  consequences  of  appellant's  own 
neglect  or  failure  to  comply  with  its  requirements  in  not 
recording  the  assignment  of  its  mortgage  after  the  taking 
effect  of  the  law  and  before  the  interventi(m  of  hona  fide 
rights. 
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We  have  examined  the  authorities  cited  by  appellant's 
learned  eounse]  and  have  fully  considered  their  argument, 
but  we  are  satisfied  that  the  rule  announced  in  the  Talbot 
caae  was  correctly  asserted  and  that  the  decision  of  this  court 
therein  is  applicable  to  the  facts  in  the  case  before  us,  and 
must  be  accepted  aa  controlling  in  favor  of  appellee  upon 
the  question  as  here  involved,  and  appellant  must  be  held 
to  be  precluded  from  enforcing  its  mortgage  against  the 
lands  of  appellee  in  the  event  the  latter  can  be  considered 
as  occupying,  in  respect  thereto,  the  position  of  an  innocent 
purchaser  for  a  valuable  consideration. 

It  is  next  insisted  that  neither  appellee  nor  Moorman,  her 
ancestor,  is  shown  to  have  heen  a  good  faith  purchaser  of  the 
land  in  dispute.  Di^s,  who  was  a  purchaser  at  his  own 
sale,  it  is  also  claimed,  can  not  be  considered  as  a  good  faith 
purchaser  without  notice,  because,  at  the  time  he  purchased 
the  premises  at  the  sheriff's  sale,  there  was  no  law  in  force 
requiring  assignments  of  mortgages  to  be  recorded.  It  is 
said  that  Moorman  is  not  shown  by  the  special  finding  to  have 
actually  paid  the  purchase  price  or  consideration  by  which  he 
secured  the  conveyance  of  the  land  from  Diggs,  and  for 
this  reason  it  is  contended  that  he  can  not  be  held  to  have 
heen  a  bona  fids  purchaser  for  value.  As  to  appellee,  coun- 
sel say  that  she  simply  holds  the  land  by  devise  and  partition, 
never  having  surrendered  an\-thing  of  value  for  it,  having 
succeeded  only  to  the  rights  of  her  said  ancestor;  therefore 
it  is  insisted  that  she  can  not  be  deemed  to  be  a  purchaser  for 
a  valuable  consideration. 

The  contention  is  also  further  advanced  that  there  are  no 
facts  to  show  the  absence  of  knowledge  or  notice  on  her  part 
in  respect  to  the  rights  of  appellant  at  the  time  the  land  was 
assigned  to  her  in  the  partition  proceedings.  It  is  true,  as 
a  general  rule,  that  the  paiTuent  of  the  purchase  price  or 
consideration  of  property  by  the  purchaser,  before  notice, 
either  actual  or  constructive,  of  prior  equities  or  rights  exist- 
ing against  it,  is  an  essential  requisite,  in  order  to  defeat  such 
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equities  or  rights;  and  this  doctrine  is  well  affinoed  by  the 
decisions  of  this  court.  Holcrofi  v.  Hunter,  3  Blackf.  147; 
Lewis  V.  Phillips,  17  Ind.  108,  79  Am.  Dec.  457;  Rkodet 
V.  Green,  38  Ind.  7;  Kuhns  v.  Gates,  92  Ind.  66;  Andereon 
V.  Huhble,  93  Ind.  570,  47  Am.  Eep.  394;  Petry  v.  Ain- 
hrosh^r,  100  Ind.  510,  It  ig  possibly  true  that  the  facts 
embraced  in  the  special  finding  do  not  sufficiently  disclose, 
without  resorting  to  inference,  that  Moorman  actually  paid 
the  purchase  price  or  consideration  for  the  lands  in  dispute 
before  notice  of  appellant's  right.  We  pass  this  particular 
question,  and  leave  it  undecided,  as  to  whether  either  Digga 
or  his  grantee,  Moorman,  can,  under  the  facts  and  the  law, 
be  regarded  as  bnna  -fide  purchasers  for  value,  and  address 
ourselves  to  the  inquiry:  Is  appellee,  under  the  facts  rela- 
tive to  the  proceedings  in  partition  whereby  the  land  in  ques- 
tion was  assigned  to  her  in  severalty,  entitled  to  be  re^rded 
and  protected  as  a  good  faith  purchaser  for  a  valuable  ocnt- 
sideration  ? 

The  facts  show  that  after  the  death  of  Moorman  partition 
proceedings  were  instituted  in  March,  1889,  in  the  Randolph 
Circuit  Court  to  divide  the  real  estate  owned  by  hir"  at  the 
date  of  his  death  and  disposed  of  under  his  will.  In  theee 
proceedings,  certain  lands  belonging  to  hie  estate,  together 
with  those  in  controversy,  were  set  off  jointly,  it  appears, 
to  certain  devisees  under  his  will,  appellee  being  included 
as  one  of  the  parties  to  whom  such  lands  were  so  partitioned. 
In  September,  1889,  the  land  so  partitioned  to  her  and 
others,  under  the  first  proceedings,  were  again  partitioned 
by  an  action  in  the  Wayne  Circuit  Court,  and  the  realty 
now  involved  was  in  that  action  set  ofE  and  assigned  in 
severalty  to  appellee,  Mrs.  Whitson,  in  lieu  of  all  of  the 
undivided  interest  which  she  held  in  common  with  her 
cotenants  in  the  land  set  off  to  her  and  them  jointly  in  the 
first  partition  proceedings.  This  latter  partition  appears  to 
have  been  confirmed  by  the  court,  and  appellee  entered  upon 
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the  laud  so  assigned  to  her,  and  from  that  time  on  has  con- 
tinued to  enjoy  it  in  severalty  as  her  own.  Ji  she  and  her 
ootcnaiit9,  after  the  first  partition  of  the  lands  of  their  ances- 
tor, by  mntual  agreement,  had  made  partition  of  the  land  s^ 
off  to  them  jointly,  and  which  they  held  as  tenants  in  com- 
mon, by  executing  deeds  conveying  to  each  other  in  severalty 
certain  parts  thereof,  certainly  then,  under  such  circum- 
stances, the  consideration  of  the  conveyance  executed  hy 
appellee  to  her  several  cotenants  would  be  their  conveyances 
to  her  of  their  undivided  interest  in  the  share  or  part  assigned 
to  her.  By  her  conveyance,  under  the  circumstances,  she 
would  have  surrendered  and  given  up  all  of  the  interest  and 
rights  which  she  actually  held  and  owned  in  the  undivided 
lands  to  her  several  cotenants  for  their  interest  and  rights  in. 
the  particular  part  assigned  or  conveyed  to  her.  Surely  it 
could  be  said,  under  such  circumstances,  that  she  had  given 
up  or  surrendered  a  valuable  consideration  for  the  particular- 
tract  conveyed  to  her,  and  in  the  abeence  of  notice  as  to  ai^ 
secret  equities  or  liens  existing  against  it,  she  would  unques- 
tionably be  entitled  to  be  protected  in  like  manner  as  a  bona 
fide  purchaser  of  lands  for  value.  Precisely  the  same  princi- 
ple must  apply  and  control  in  respect  to  such  a  question  when 
lands  are  as^gned  to  cotenants  in  severalty  in  partition  pro- 
ceedings hy  commissioners  appointed  under  the  order  of  the 
court  It  is  evident,  then,  we  think,  that  appellee,  hj  sur- 
rendering and  giving  up  all  her  interest  and  title  in  and  to 
the  lands  which  were  devised  to  her,  in  consideration  of  the 
assignment  to  her  in  severalty  of  the  particular  tract  in 
controversy,  must  be  held  to  have  parted  with  value  for  the 
land  against  which  appellant  is  now  seeking  to  enforce  its 
lien.  She  certainly  devested  herself  of  or  abandoned,  under 
the  circumstances,  valuable  rights  or  interests  which  she 
held  in  common  with  her  cotenants,  and  accepted  in  lieu, 
or  in  consideration  thereof,  the  land  now  in  dispute.  This,  in 
Vol.  153 — i3 
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the  absence  of  notice,  is  sufficient  to  constitute  her  a  pur- 
chaser for  a  valuable  consideratioQ.  16  Am.  ir  £ug.  Ency. 
of  Law,  837. 

At  least  it  can  be  said,  we  think,  under  the  facts,  that  by 
reason  of  appellant's  failure  to  comply  with  the  requirements 
of  the  registry  law  in  qiiration,  appellee  has  been  placed  in  a 
position  where  she  must  suffer  loss  if  appellant  prevails  in 
this  action,  and  in  the  absence  of  notice  upon  her  part,  at  the 
time  of  the  partition  proceedings  in  question,  of  appellant's 
unrecorded  assignment,  she  is  entitled  to  invoke  the  rule 
which  applies  to  and  protects  an  innocent  purchaser  for  value. 
The  statute,  as  it  will  be  seen,  does  not  operate  against  the 
holder  of  an  unrecorded  assignment  where  the  purchaser 
claiming  title  to  the  premises  through  a  judicial  sale  has 
actual  notice  of  the  unregistered  assignment.  The  question, 
then,  arises,  under  the  circumstances,  upon  whom  rests  the 
burden  orshowing  actual  notice  in  regard  to  the  unrecorded 
assignment  in  controversy?  Was  the  appellee,  in  addition  to 
showing  that  she  was  a  purchaser  for  a  valuable  consideration, 
required  also  to  establish  the  negative  fact  that  she  had  no 
actual  notice  of  the  assignment  of  the  mortgage  at  the  time 
of  her  purchase?  Or  did  it  devolve  upon  appellant,  under 
the  statute  in  question,  to  allege  and  prove,  as  an  affiimative 
fact,  that  appellee  had  such  notice? 

Appellee  in  her  answer  negatives  the  fact  of  notice  or 
knowledge  on  her  part  of  the  equities,  rights,  or  claims  of 
appellant  at  the  time  the  land  was  asedgned  to  her. 

The  general  mle  supported  by  many  authorities  seems  to 
be  that,  in  cases  where  a  purchaser  of  lands  rests  his  claim 
upon  the  fact  that  he  is  one  in  good  faith,  he  is  required 
in  his  pleading  setting  up  such  a  defense  to  deny  that  he  had, 
at  the  time  of  the  payment  of  the  purchase  price  or  con^d- 
eration  thereof,  any  notice  of  the  secret,  existing  liens, 
equities,  or  rights  sought  to  be  enforced  against  the  properfrf 
in  his  handB.     Qallion  v.  McCaslinj  1  Blackf.  91;  Make- 


NOVEMBEE  TEEM,  1899— Vol.  163.       675 

Citizens  Bank  v,  Julian. 

peace  v.  Davis,  27  Ind.  352;  OaUatian  v.  Cunningham,  8 
Cow.  361;  Seymour  v.  McKinsiry,  106  N.  Y.  230;  16  Am. 
&  Eng.  Ency.  of  Law,  S36. 

Another  rule  Hupported  by  the  authorities  is  that  the 
onus  is  cast  upon  a  party  who  relies  upon  ail  unregistered 
deed  or  instrument,  against  one  who  claims  to  be  a  pui> 
chaser  for  a  valuable  consideration,  without  notice,  of  the 
property  sought  to  be  affected  by  auch  unrecorded  deed  or 
instrument,  to  allege  and  prove  that  such  purchaser  had 
notice  or  knowledge,  at  the  time  of  his  purchase  of  such 
deed  or  instrument. 

The  payment  of  a  valuable  consideration  by  such  pur- 
chaser, as  the  authorities  assert,  raises  a  presumption  in  his 
favwr  of  good  faith  in  so  doing;  or,  in  other  words,  that  at 
the  time  of  the  payment  he  had  no  knowledge  of  unrecorded 
titles,  liens,  equities,  or  rights  of  other  persons,  and  the  bur- 
den therefore  rests  upon  the  party  asserting  the  contrary  to 
overcome  such  presumption  by  proving  actual  notice.  Mor- 
ris T.  Daniels,  35  Ohio  St.  406;  Center  v.  Bank,  22  Ala. 
743;  Bartlett  v.  Farrier's  Executor,  56  Ala.  580;  PoUdk 
T.  Davidson,  87  Ala.  551;  Spofford  v.  Weston,  29  Me.  140; 
Ryder  v.  Rush,  102  LI.  338;  Rogers  v.  Wiley,  14  HI.  65; 
Brown  v.  Welch,  18  111.  343;  Bush  v.  (Mden,  17  Conn.  594; 
Pomroy  v.  Stevens,  52  Mass.  244;  Newton  v.  McLean,  41 
Barb.  (N.  Y.),  285;  Fisher's  Law  of  Mort.  (5th  ed.),  §1105; 
White  &  Tudor'a  leading  Cas.  in  Eq.  99;  16  Am.  &  Eng. 
Ency.  of  Law,  842. 

This  principle  baa  been  frequently  recognized  by  this  court 
in  cases  wherein  it  was  sought  to  foreclose  an  unrecorded 
mortgage  against  a  subsequent  purchaser  for  value  of  the 
mortgaged  premises.  In  Fueh  cases  it  is  held  that,  in  order 
to  enforce  the  unrecorded  mortgage  against  the  property  in 
the  hands  of  such  purchaser,  the  plaintiff  must  allege  and 
prove  that  the  subsequent  purcha.'wr  of  the  mortgaged  prem- 
ises had  actual  notice  of  the  existence  of  the  unrecorded 
mortgage  at  the  time  of  his  purchase.     Magee  v.  Sanderson, 
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10  Ind.  261;  Peru  Bridge  Co.  v.  Hendricks,  18  Ind.  11; 
Faulkner  v.  Overtv.rf,  49  Ind.  2<\r,;  Smmj  v.  Eldridgr,  83 
Ind.  44;  EiaU  v.  Benk,  64  Ind.  590;  Heme  v.  Boyer,  108 
Ind.  494;  Schmidt  v.  Zakmdt,  148  Ind.  447. 

It  folloTra  therefore,  and  we  are  of  the  opinion  lh&t,  onder 
a  true  interpretation  of  the  registry  act  of  1877,  in  con- 
nection with  §24)31  R.  S.  1881  and  Homer  1897,  §3350 
Bums  1894,  the  bnrden  in  this  ease  rests  upon  appelhmt  to 
prove  actual  Itnowledpe  npon  the  part  of  appellee,  at  the 
time  the  land  was  aspigned  to  her  in  the  partition  proceed- 
ings in  question,  of  its  unrecorded  assignment,  in  order  to 
excuse  itself  of  its  failure  to  register  the  same  as  the  law 
provided.  The  burden,  therefore,  being  upon  appellant  to 
show  that  appellee  had  such  notice  and  the  special  finding 
being  silent  upon  that  question,  under  the.  well  settled  rule 
applicable  to  special  findings  and  verdicts,  such  silence  must 
be  regarded  as  the  equivalent  of  an  express  finding  in  her 
favor  upon  the  fact  of  notice.  Travelers  Ins.  Co.  v.  Patten, 
98  Ind.  209. 

Questions  relative  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  of  the  court,  and  also  in  regard  to  the 
competency  of  certain  witnesses,  are  discussed  by  counsel 
for  appellant.  Counsel  for  appellee,  however,  insist  that 
these  questions  arc  not  presented  for  our  consideration  for  tl;e 
reason  that  what  purports  to  be  a  bill  of  exceptions,  embrac- 
ing the  evidence  and  the  rulings  of  the  trial  court  in  admit- 
ting the  evidence  of  the  witnesses  in  controvert,  can  not  be 
deemed  to  be  a  part  of  the  record.  It  is  disclosed  by  the 
transcript  that  appellant's  motion  for  a  new  trial  was  over 
ruled  on  May  6,  1896,  and  sixty  days  were  then  granted  t'» 
file  bills  of  exceptions.  The  trial  judge  certifies  in  the  bill 
under  consideration  as  follows:  "Be  it  remembered,  etc., 
that  a  bill  of  exceptions  was  presented  to  me  on  June  I3th. 
IPDf),  and  within  the  time  given  for  that  purpose,  and  I 
indorsed  the  time  of  presentation  thereon,  which  bill  beinp 
incorrect,  now  upon  my  own  motion  I  have  amended  th? 
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same  by  striking  out  part  thereof  and  adding  thereto  and 
embracing  therein  all  of  the  evidence."  This  docnment  waa 
signed  by  the  judge  and  filed  on  August  28,  1896.-  Thia 
bill,  when  tested  by  the  certificate  of  the  trial  judge,  cei^ 
tainly  is  not  shown  to  be  the  same  hill  presented  to  him  on 
June  13,  1896.  The  certificate  states  that,  not  this  bill,  but 
"a  bill"  was  presented  to  the  judge  on  that  date.  The  cer- 
tificate of  the  clerk  also  discloses  that  the  bill,  signed  and 
filed  on  August  2Sth,  is  not  the  one  presented  on  June 
13th,  because  the  clerk  certifies  that  the  longhand  manu- 
script of  the  evidence  embraced  in  the  bill  in  dispute  was 
filed  in  his  office  on  July  28,  1896,  a  month  and  over  after 
the  bill  of  June  13th  was  presented.  At  what  time  the  bill, 
which  purports  to  \)e  a  part  of  the  record,  was  presented 
to  the  trial  judge  for  his  signature,  does  not  affirmatively 
■appear  therefrom,  and,  as  it  was  not  filed  until  August  28th, 
which  was  after  the  expiration  of  the  sixty  days  allowed,  it 
cannot  under  the  well  settled  rule,  be  considered  as  a 
part  of  the  record;  and  therefore  the  questions  depending 
thereon  must  be  dismissed  without  consideration.  Eubank 's 
Manual,  §31. 

There  being  no  available  error  in  the  judgment,  it  is  there- 
fore affirmed. 

On  Petition  for  Hehearino. 

JoEDAw,  J. — Appellant  petitions  for  a  rehearing  upon  the 
grounds,  substantially,  that  the  court  erred,  (1)  in  holding 
that  the  assignment  of  the  mortgage  in  suit  was  subject  to  the 
registry  act  of  1877;  (2)  in  holding  that  appellee,  Whitson, 
was  a  bona  fids  purchaser;  (3)  in  holding  that  the  burden 
of  proving  that  she  had  notice  rested  upon  appellant;  (4)  in 
deciding  that  the  evidence  was  not  in  the  record. 

Counsel  in  their  brief  filed  in  support  of  this  petition  dis- 
claim any  desire  to  re-argue  the  proposition  originally 
advanced  that  the  decision  in  the  case  of  Connecticut,  etc.. 
Ins.  Co.  V.  Talbot,  113  Ind.  373,  is  unsound;  with  the 
exception,  however,  that  it  is  again  insisted  that  a  registry 
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law  will  only  be  given  a  retroactive  effect  when  by  it9 
express  terms  it  allows  a  reasonable  time  after  its  passage 
for  the  registration  of  instruments  executed  prior  thereto. 
It  was  affirmed  in  the  Talbot  case  that  when  the  provisions 
of  the  act  of  1877,  and  the  circumstances  which  Jed  tatbe 
enactment  of  that  law,  were  taken  into  consideration,  there 
could  be  no  doubt  of  its  being  applicable  to  the  transaction 
in  that  case. 

It  13  not  true,  because  a  registry  law  is  not  made  in  plain 
terms  to  apply  to  deeds  and  other  instruments  previously 
executed,  it  consequently  must  be  interpreted  so  as  to  relieve 
the  holders  of  such  instnimeuta  from  recording  them.  In 
deciding  that  the  act  of  1877  applied  to  mortgages  of  record 
at  the  time  it  took  effect,  we  were  not  necessarily  required 
to  give  the  statute  a  retrospective  constnictioo.  Neither 
can  it  be  successfully  asserted  that  such  holding  disturbs  any 
vested  rights  of  appellant.  The  mortgage,  which  it  held  by 
assignment,  was  of  record  when  the  law  in  question  went  into 
effect,  but  the  assignment  thereof  had  not  been  recorded.  It 
certainly  can  not  be  said  that  it  is  a  strained  construction  to 
hold  that  the  law  applied  to  such  mortgages  and  required 
the  previous  assignments  thereof  to  be  recorded.  The  act 
simply  aesumed  a  regulation  over  such  previous  assignments 
as  the  one  in  question  so  as  to  require  tliem,  under  its  provi- 
sions, to  he  recorded,  as  we  held,  within  a  reasonable  time 
after  it  went  into  force.  To  constnie  the  act  in  controversy 
as  applying  only  to  mortgages  of  record,  which  were  assigned 
after  its  passage,  would,  as  held  in  the  Talbot  case,  defeat  the 
very  object  of  the  legislature  in  the  remedy  intended.  Had 
the  legislature  intended,  by  the  enactment  of  this  law  that  it 
shoold  be  limited  only  to  assignments  made  after  its  passage, 
it  is  not  unreasonable  to  presume  that  the  lawmakers  would 
have  used  apt  words  to  express  such  intention  instead  of 
employing  terms  which  apply  equally  to  assignments  in  tssi 
at  the  time  of  its  passage,  as  they  do  to  those  made  there- 
after. Having  again  carefully  considered  the  autUoritie; 
and  arguments  presented  by  coun!«el  for  appellant,  we  are 
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still  satisfied  with  the  conclusion  reached  at  the  former 
hearing  in  respect  to  the  constniction  of  the  act  of  1877,  and 
that,  under  the  facts,  appellee  Whitaon  must  be  deemed  to 
be  a  iona  fide  purchaser,  and  that  the  evidence,  for  the 
reasons  stated  in  the  original  opinion,  is  not  in  the  record. 

It  is  next  earnestly  contended  that  we  erred  in  holding 
that  the  burden  of  proving  that  appellee  had  actual  notice  of 
the  existence  of  the  assignment  at  the  time  of  her  purchase 
rested  upon  appellant.  The  latter  was  the  plaintiff  below, 
and  its  mortgage,  as  we  held,  was  subject  to  the  provisions  of 
the  registry  statute  in  question,  and,  having  failed  to  place 
the  assignment  thereof  upon  the  public  records,  certainly 
then,  in  order  successfully  to  enforce  its  mortgage  Hen 
against  the  premises  in  the  hands  of  appellee,  it  was  required 
both  to  allege  and  prove  that  she,  at  the  time  of  her  purchase, 
had  actual  notice  of  the  unregistered  alignment.  Appel- 
lant, under  its  complaint  at  least,  undertook  to  advance  the 
claim  that  the  land  held  by  her  was  subject  to  its  mortgage; 
hence,  in  view  of  the  statute,  to  sustain  this  claim  against 
her,  under  the  circumstances  in  .this  case,  it  was  incumbent 
upon  it  to  produce  proof  to  show  that  she  was  affected  at  the 
time  of  her  purchase  by  either  constructive  notice,  such  as  the 
public  record  would  have  afforded  in  case  the  assignment  had 
been  regis-tered,  or  by  actual  knowledge  thereof;  otherwise, 
in  the  language  of  the  law  itself,  she  would  hold  the  premises 
"free  and  discharged  of  the  mortgage  lien."  Or,  in  other 
words  its  failure  to  record  the  assignment  as  the  law  provided 
would  render  the  mortgage  void  as  against  appellee,  unless  it 
could  be  shown  that  she  had  actual  notice,  §2931  R.  S. 
1881,  and  Homer  1897,  §3350  Bums  1894. 

The  right  of  appellant  to  foreclose  its  mortgage  against 
the  lands  in  her  hands,  under  the  circumstances,  was,  to  an 
extent  at  least,  based  upon  the  fact  that  she  had  notice  of  the 
unregistered  assignment.  The  actual  notice  mentioned  in 
the  statute  in  question  was  intended  to  be  equivalent  to  the 
constructive  notice  which  would  be  afforded  to  subsequent 
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purchasers  or  mortgagees  by  recording  the  aaaignment.  If 
tlie  subsequent  purchaser  has  either  the  constructive  notice 
which  the  record  affords,  or,  in  its  absence,  actual  notice  of 
the  unrecorded  asaignmeiit,  then  the  protection  given  him  by 
law,  by  reason  of  the  fact  that  he  is  a  purchaser  for  value, 
■will  be  destroyed.  A  purchaser  who  has  actual  notice  of  an 
unregistered  instrument  may  be  said  to  be  in  the  same  con- 
dition as  if  he  were  affected  with  the  knowledge  which  the 
record  of  its  registry  would  have  furnished.  While  actual 
notice  of  an  unregistered  deed  or  instrument  will  be  as  effect- 
ual as  that  furnished  by  its  formal  registration,  still  the 
former  notice,  in  order  to  he  effectual,  must  be  brought  home 
to  the  party  to  be  affected  thereby.  Wade  on  Notice,-§231; 
Curtis  v.  Jdundy,  44  Mass.  405. 

We  have,  in  support  of  the  rule  which  we  affirmed  at  the 
original  hearing,  in  reaped  to  the  burden  of  proving  notice, 
supplied  our  opinion  with  a  citation  of  the  decisions  of  this 
court  in  regard  to  the  rule  recognized  and  upheld  in  the 
foreclosure  of  an  unrecorded  mortgage  against  a  eabsequant 
purchaser  or  mortgagee.  In  the  case  of  Schmidt  v.  Zahmdl, 
148  Ind.  447,  it  is  said,  on  page  455  of  the  opinion :  "The 
i^le  in  this  State  is,  that  when  it  is  shown,  by  the  complaint 
or  croBS-complaint  to  foreclose  a  mortgage,  that  any  of  the 
defendants  are  sub9e<]uent  mortgagees,  that  it  must  be 
alleged  and  proved  that  tliey  took  said  subsequent  mortgage 
with  actual  notice  of  the  mortgage  sued  upon,  or  that  it  was 
recorded  within  the  time  fixed  by  statute,  or  before  the  exe- 
cution of  the  subsequent  mortgage." 

This  last  decision,  and  the  others  which  it  follows,  disclose 
the  interpretation  in  respect  to  the  proof  of  notice  which 
this  court  has  given  to  §2931  R.  S.  1881,  and  Homer  1897, 
§3360  Bums  1894,  which  requires  that  every  conve3ranoe 
or  mortgage  erf  lands,  or  any  interest  therein,  shall  be 
recorded,  etc.,  and  if  not  so  recorded,  such  instrument  shall 
he  fraudulent  and  void  against  any  subsequent  purchaser  or 
mortgagee  in  good  faith  for  a  valuable  consideration.    Cer- 
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tainly  there  can  be  no  sufficient  reaeons  assigned  for  asserting 
a  different  rule  to  control  in  cases,  like  the  one  at  bar,  involv- 
ing the  right  of  the  foreclosure  of  a  mortgage,  the  aasign- 
ment  of  which  is  governed  by  the  registry  act  of  1877. 

Appellant's  mortgage,  on  account  of  its  neglect  to  record 
its  assignment,  could  have  no  force  against  appellee  except 
upon  the  condition  that  it  brought  actual  notice  home  to  her. 

It  is  true,  as  a  legal  proposition,  that  whenever,  in  the 
course  of  litigation,  it  becomes  essential  to  affect  a  party  with 
notice  of  a  fact,  the  burden  of  proving  such  notice  ia  upon  the 
party  who  is  required  to  allege  it  in  his  pleadings. 

It  must  be  remembered  that  appellant,  in  this  case,  was  the 
plaintiff  or  actor  in  the  lower  court,  seeking  to  enforce  the 
right  of  foreclosing  its  mortgage  against  appellee's  land,  and, 
in  order  to  exempt  its  mortgage  lien  from  the  results  which 
the  statute  declares  shall  follow  a  failure  to  regiatfipr  an 
assignment,  it  was,  as  the  authorities  alHrm,  required  to  bring 
actual  notice  home  to  appellee.  The  latter  was  not  seeking 
to  enforce  any  right.  By  her  answer  she  simply  sought  to 
defend  against  the  right  which  appellant,  under  its  cran- 
plaint,  asserted;  and,  while  it  is  true  the  burden  was  upon 
her  to  prove  that  ?he  was  a  purchaser  for  value,  otherwise 
appellant  would  have  prevailed  regardless  of  the  question  of 
notice.  The  mere  fact,  however,  that  she  denied  in  her  an- 
swer what  appellant  was  required  to  prove,  did  not,  under 
the  circumstances,  cast  the  burden  upon  her  of  proving  such 
negative.  The  rule  which  we  affirm  upon  the  point  involved 
depends  in  a  manner  upon  the  interpretation  of  the  statute, 
and,  hence,  the  cases  of  Giherson  v.  Jolley,  120  Ind.  301, 
and  Schmueckle  v.  Waters,  125  Ind.  265,  and  others  of  like 
character  cited  by  appellant,  which  assert  a  rule  applicable 
to  commercial  paper,  are  therefore  not  in  point.  Neither 
are  those  which  affirm  that,  where  a  negative  fact  is  essen- 
tial to  the  existence  of  a  right  sought  to  be  enforced,  the 
party  claiming  the  right  has  the  burden  of  proving  such 
negative. 
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We  adhere  to  the  conclusion  reached  at  the  fonuer  hetr- 
ing  upon  the  point  involved,  and  the  petition  is  therefore 
overruled. 


Board  of  Commissioners  of  Wayme  Couhtt  et  AU 
V.  Dickinson. 

[No.  IB,U7.  Piled  Hay  S8,  ISM.  Rehearing  dwied  Jul  «,  ISOOi] 
GouMTV  ConnsBiONBBS.— Concocts,— JnjURCfibK.— An  action  bj  a 
taxpayer  to  annul  a  contract  entered  into  by  the  board  of  oommis- 
sioners  employing  a  person  on  a  cominission  or  percentile  to  dis- 
cover and  report  property  omitted  from  taxation,  and  to  enjoin 
payment  thereunder,  cannot  be  maintained,  since  {7858  Brnns  I8M 
provides  an  adequate  legal  remedy  by  requiring  such  claimant  to 
file  hie  account  in  the  commissioners*  court  ten  days  before  the 
beginning  of  the  term,  and  gives  any  taxpayer  the  right  to  appear 
and  contest  the  claim. 

From  the  Wayne  Circuit  Court     Reversed. 
F.  L.  Liitleton,  F.  M.  Smith,  E.  A.  Lee  aai  L,  M. 
Grimes,  for  appellants. 

7'.  J.  Study  and  L.  D.  Sivhbs,  for  appellee. 

JoKDAS,  C.  J. — Appellee  commenced  this  action  on  the 
8th  day  of  September,  18ft7>  to  Beeure  a  judgment  in  the 
lower  court  declaring  null  and  void  a  certain  contract  entered 
into  between  the  board  of  commissioners  of  the  county  of 
Wayne  and  appellant,  Mayberry  M.  Lacey,  and  perpetually 
enjoining  said  board,  together  with  the  county  auditor  and 
county  treasurer,  from  ordering  the  payment  of  any  moneyt 
or  from  drawing  a  warrant  upon  the  county  treasury,  and 
from  paying  any  money  therefrom  to  said  Lacey  for  services 
rendered  by  him  uuder  said  contract;  and  also  perpetually 
enjoining  Lacey  from  receiving  any  order  or  warrant  from  ] 

either  the  board  of  commissioners  or  the  coonty  auditOT,  j 

or  from  receiving  any  money  whatever  frmn  the  county 
treasurer  in  payment  of  his  services  already  rendered  and 
thereafter  to  he  rendered  under  or  pursuant  to  such  contract 

The  complaint  discloses  that  the  plaintiff  is  a  taxpayer 
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■  of  Wayne  county,  Indiana,  and  the  defeadantB,  otlier  thin 
Lacey,  are  the  board  of  cammisaioners,  the  auditor,  and 
treaaurer  of  eaii  county;  that  on  April  17,- 1897,  the  board 
of  commissionera  made  and  entered  of  record  the  following 
order:  "Whereas,  it  appears  to  the  board  of  eommiasionera 
of  the  county  of  Wayne,  that  there  is  large  amount  of  money 
due  the  county  of  Wayne  and  State  of  Indiana,  on  accoont 
of  taxes  due  on  omitted,  concealed,  and  unasseased  taxable 
property  in  other  counties  and  states,  which  property  has  been 
falsely,  fraudulently,  and  unlawfully'  concealed  from  the 
proper  officers  of  said  county,  and  the  said  ofBcera  are  unable 
to  discover  the  same,  the  taxes  upon  which  falsely,  fraudu- 
lently, and  unlawfully  concealed  taxable  property  are  law- 
fully due  the  said  county  of  Wayne,  and  State  of  Indiana, 
and  whereas,  the  said  board  of  commissioners  finds  that  an 
indispensable  public  necessity  exists  for  the  employment  cf 
an  experienced  and  competent  person  to  make  diligent  search 
in  other  counties  and  states  for  such  omitted,  concealed,  and 
nnassessed  taxable  property  which  property  has  been  falaely, 
fraudulently,  and  unlawfully  concealed  from  the  proper  o&' 
cers  of  said  county,  and  such  officers  are  unable  to  discover 
the  same  or  to  go  to  other  counties  and  states  to  attempt  ■ 
discovery  of  the  same,  the  taxes  upon  which  property  are 
lawfully  due  the  said  county  of  Wayne  and  State  of  Indiana. 
And,  it  appearing,  and  the  said  board  believing  it  to  be 
to  the  best  interest  of  said  Wayne  county,  and  the  State  of 
Indiana,  that  such  a  search  be  made,  and  that  it  is  impoesihle 
for  the  officers  of  Wayne  county  to  make  Such  a  search,  and 
it  appearing  to  the  board  that  if.  M.  Lacey,  of  Fountain 
City,  Wayne  county,  Indiana,  is  an  experienced  and  compe- 
tent person  in  searching  for  and  finding  such  concealed, 
omitted,  and  nnassessed  taxable  property,  it  is  therefore 
ordered  by  the  hoard  of  commissioners  of  the  county  of 
Wayne  that  said  M.  M.  Lacey  be  and  he  is  hereby  authorized, 
employed,  and  directed  to  make  diligent  and  careful  search 
in  such  other  counties  and  states  as  he  may  deem  fit  for 


684  SUPREME  COURT  OF  INDIANA, 

Board,  etc.,  v.  DickinsoD. 

omitted,  concealed,  and  unassesaed  taxable  property,  Ui« 
taxes  upon  which  are  lawfully  due  the  said  county  of  Wayne, 
and  State  of  Indiana,  and  upon  discovery  thereof  to  faith- 
fully, honestly,  and  impartially  report  the  same  to  tiie  countj 
auditor  or  county  assessor  who  shall  proceed  as  directed  by 
the  statute  of  the  State  of  Indiana,  in  such  cases  made  and 
prqvided,  to  assess  said  property  and  enter  the  same  on  the- 
tax  duplicate  tbep  in  the  hands  of  the  county  treaanrer  for 
colloction," 

In  pursuance  of  and  under  this  order,  on  the  same  day,  the 
board  entered  into  a  written  contract  or  agreement  with 
appellant,  Lacey,  which  contract  was  spread  of  record  imme- 
diately following  the  above  order.  By  the  terms  of  this  con- 
tract said  hoard  employed  him  to  make  a  careful  and  diligent 
search  in  counties  other  than  Wayne  in  this  and  other  states 
to  discover  "omitted,  concealed,  and  unassessed  taxable  prop- 
erty" liable  to  taxation  in  Wayne  county,  Indiana.  Appel- 
lant T^cey,  under  this  contract,  agreed  upon  his  part  to  make 
a  careful  and  diligent  search  for  such  property  and  hon- 
estly and  impartially  to  report  the  same  to  the  auditor  or 
aaseseor  of  Wayne  county  for  assessment  and  entry  on  the 
tax  duplicate  of  that  county.  It  was  further  stipulated  in  the 
contract  that  Lacey  was  to  receive  and  be  paid  for  bis  said 
services  a  compensation  equal  to  twenty-five  per  cent  of  the 
amount  of  taxes  collected  upon  such  omitted  property,  dis- 
covered and  reported  by  him  and  collected  through  his  efforts. 
Nothing,  however,  was  to  be  due  or  payable  to  bim  as  a 
compensation  for  his  services  until  the  taxes  on  the  property 
discovered  and  reported  by  him  had  been  collected  and  paid 
into  the  county  treasury;  and  he  was  to  bear  all  expenses 
incurred  in  discovering  such  property  and  placing  the  same 
f.n  the  tax  duplicate. 

It  appears  from  the  complaint  that  before  the  commence- 
ment of  this  action,  appellee,  Lacey,  had  rendered  services 
under  the  contract  in  question  by  discovering  and  reporting 
the  same  to  the  proper  authorities  of  Wayne  county,  a  large 
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amount  of  alleged  omitted  property  subject  to  taxation  in 
BBJd  county,  which  services  resulted  in  such  property  being 
placed  on  the  tax  duplicate,  and  a  large  amount  of  taxes,  in 
favor  of  Wayne  county  and  the  State  of  Indiana,  were 
accordingly  assessed  by  the  proper  tax  officials  against  said 
property. 

The  prayer  of  the  complaint  is  that  the  court  adjudge  the 
contract  void  and  that  an  injunction  be  awarded  the  plain- 
tiff, perpetually  enjoining  the  defendanta  from  paying  the 
appellee,  Lacey,  any  money  whatever  claimed  to  be  due 
him  under  said  contract,  etc.  The  complaint  waa  held  suffi- 
cient over  the  separate  demurrers  of  each  of  the  defendants, 
and  judgment,  as  heretofore  mentioned,  waa  rendered  upon 
demurrer.  The  sxifBciency  of  the  complaint  is  the  only  ques- 
tion presented  for  our  consideration.  The  pleading  seems 
to  be  based  on  or  proceeds  upon  the  theory  that  the  order  of 
the  board  of  coramissioners,  and  the  contract  in  question 
thereunder,  are  void  for  the  reason  that  each  is  beyond  either 
the  express  or  implied  powers  o£  said  board. 

It  is  insisted  by  counsel  for  apppellee  that  in  the  adminis- 
tration of  county  affairs,  the  board  of  commiaaioneiB  has  no 
power  to  employ  persons  to  search  within  or  without  the 
county  for  omitted  taxable  property  and  report  the  same, 
if  discovered,  to  the  proper  authorities  for  taxation,  for  the 
reason,  aa  urged,  that  the  law  has  cast  the  duty  of  discovering 
and  assessing  such  property,  if  liable  to  taxation,  upon  cer- 
tain designated  county  officials  other  than  the  county  com- 
missioners. Aside  from  the  question  as  to  fhe  right  or  power 
of  the  board  to  hind  the  county  under  this  contract,  counsel 
for  appellants  contend  that,  under  the  facts  set  out  in  the 
complaint,  the  plaintiff  is  not  shown  to  be  entitled  to  any 
eiuitable  relief.  The  board  of  commissioners  of  Wayne 
county,  in  making  the  order  and  in  employing  appel- 
lant, under  the  contract  executed  in  pursuance  thereof,  was 
acting,  or  at  least  assuming  to  act,  under  the  provisions  of 
§5766  R  S.  1881  and  Horner  189",  §7853  Bums  1894. 
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This  section  readg  ae  follows;  "The  board  of  county  com- 
missioners shal],  unless  in  cases  of  indiapensable  public  neces- 
sity, to  be  found  and  entered  of  record  as  part  of  its  orders, 
make  no  allowance  not  specifically  required  by  law  to  any 
cOTihty  auditor,  clerk,  sherifE,  assessor  or  treasurer,  either 
directly  or  indirectly,  or  to  any  clerk,  deputy,  bailiff  or  any 
employe  of  such  officer;  nor  shall  tbcy,  except  in  cases  abowe 
provided,  employ  any  person  to  perform  any  duty  required 
by  law  of  any  officer,  or  for  any  duty  to  be  paid  by  ccnnmis- 
sion  or  percentage.  For  a  violation  of  these  provisions,  each 
member  of  such  board  favoring  the  same  shall  be  guilty  of  a 
misdemeanor,  and,  on  con-viction,  shall  be  fined  in  any  sum 
not  lees  than  double  nor  more  than  five  times  tlie  amount  of 
such  allowance,  to  which  may  be  added  imprisonment  in  the 
county  jail  for  any  period  not  more  than  sixty  days,  and  the 
office  of  such  commissioner  shall  be  declared  forfeited.  If  it 
be  found  necessary,  and  so  entered  of  record,  to  employ  any 
person  to  render  any  servipe  as  contemplated  in  this  section, 
as  a  public  necessity,  the  contract  for  such  employment  shall 
he  spread  of  record  in  said  court;  and,  for  such  services  ren- 
dered, the  claimant  shall  file  his  account  in  said  court  ten 
days  before  the  beginning  of  the  term,  and  any  taxpayer 
shall  have  the  right  to  contest  the  claim," 

It  appears  that  the  contract  in  dispute  had  been  exe- 
cuted by  and  between  the  board  of  commissioners  and  the 
appellant  almost  five  months  prior  to  the  time  that  appellee 
instituted  this  action,  and  appellant  had  rendered  services 
thereunder,  for  which  he  was  claiming  that  the  money,  the 
payment  of  which  appellee  in  this  action  socks  to  enjoin,  was 
due  and  owing  to  him  from  Wayne  county.  The  statute 
above  set  out,  as  it  will  be  seen,  expressly  requires  a  claimant, 
for  services  rendered  by  contract  thereunder  nith  the  board 
of  commissioners,  to  file  his  account  for  allowance  in  the 
commissioners'  court  ten  days  before  the  beginning  of  the 
term;  and  any  taxpayer  of  the  county  is  expressly  given  the 
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right  to  contest  such  claim  in  that  court.  It  is  evident,  there- 
fore, that,  under  the  provisions  of  this  statute,  before  appel- 
lant in  this  case  can  be  paid  or  receive  out  of  the  county 
treasury  any  money  for  services  performed  by  him,  under 
the  employment  in  controversy,  he  must  first  file  an  account 
or  claim  for  the  same  with  the  board  of  commissioners,  as 
provided,  and  in  addition  to  tlie  general  right  given  to  the 
county  in  its  corporate  entity  to  contest  tlie  allowance  and 
payment  of  such  claim,  appellee,  or  any  other  taxpayer  of  the 
county,  has  the  undisputed  right  to  appear  before  the  board 
and  contest,  upon  any  legitimate  grounds,  the  allowance  of 
such  claim,  and  if  not  suceesEful  in  defeating  it  before  the 
board,  an  appeal  will  lie  to  the  circuit  court  under  the  law 
governing  appeals  to  such  court  from  boards  of  commis- 


By  the  statute  in  question,  appellee  is  certainly  furnished 
a  plain,  specific,  and  adequate  legal  remedy  by  which  he  may 
challenge  the  power  or  right  of  the  board  of  commiseionerB 
to  employ  appellant  to  render  the  services  in  controversy, 
and  may  also  invoke  or  avail  himself  of  all  other  le^timate 
grounds  in  conte?ting  the  allowance  of  appellant's  claim 
before  the  board,  or  in  the  circuit  court,  in  the  event  of  an 
appeal.  The  rule  is  elementarj'.  that  equity  will  not  assume 
jurisdiction  nor  award  relief  where  there  exists  a  complete 
and  adequate  remedy  at  law. 

Conceding,  ^Wthout  deciding,  that,  providing  the  grounds 
upon  which  the  order  of  the  board  and  the  contract  there- . 
under  are  assailed  in  this  action  can  be  maintained,  an  in- 
junction at  the  instance  of  appellee,  ag  a  taxpayer,  would 
have  been  granted  to  prevent  the  hoard  and  appellee  from 
originally  entering  into  the  contract  or  from  carrying  ont 
its  provisions,  still  the  facts  disclose  anch  unexcused  laches 
on  the  part  of  the  plaintiff  as  will  deny  him  favorable  con- 
sideration in  a  court  of  equity  where  the  laches  of  a  suitor, 
as  a  general  rule,  receives  no  favor. 
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As  heretofore  stated,  five  months  tad  virtually  elapsed 
since  the  execution  of  the  contract,  and  appellant  had  ren- 
dered services  thereunder  and  was,  it  seems,  preparing  to 
present  bis  claim  to  the  countj  for  pajment  in  the  manner 
provided  bj  the  statute,  as  we  must  presume,  before  appellee 
instituted  this  action  for  equitable  relief, '  The  effect  of  the 
judgment  sought  and  obtained  herein  is  to  enjoin  appellant 
from  prosecuting  bis  aUeged  claim,  under  the  coatiact, 
against  Wayne  county  and  from  receiving  payment  thereof- 

We  have  stated  that  the  grounds  interposed  in  this  actioa 
for  defeating  appellant's  claim,  together  with  any  other  Int- 
imate ones,  may  be  invoked  by  appellee  in  contesting  the 
claim  before  the  board  of  commissioners.  It  is  asserted,  as 
a  general  rule,  that  legal  proceedings  will  not  be  enjoined 
upon  grounds  of  which  the  complaining  par^  may  avail  him- 
self in  defense  of  the  action  at  law. 

Without  passing  upon  the  real  merits  of  the  controversiy, 
we  are  of  the  opinion  that  appellee,  under  the  facts  revealed 
by  his  complaint,  is  not  shown  to  be  entitled  to  equitable 
relief,  for  the  reason,  at  least,  that  he  has  a  complete  and 
adequate  remedy  at  law  afforded  him  by  the  provisions  of  « 
positive  statute  of  which  he  may  easily  avail  himself.  Con- 
sequently, he  can  not,  under  the  circumstances,  be  permit- 
ted to  invoke  the  harsh  remedy  of  injunction.  The  follow- 
ing authorities,  and  many  others,  support  the  rule  which  we 
enforce.  Hartman  v.  Heady,  57  Ind.  545;  Palmer  v. 
Hayes,  93  Ind.  189;  Caskey  v.  City  of  Oreensburyk,  78 
Ind.  233;  Martin  v.  Orr,  96  Ind.  27;  Jones  v.  Cullen,  142 
Ind.  335;  High  on  Injunction  (2nd  ed.),  §29. 

The  demurrer  to  the  complaint,  for  the  reasons  stated, 
ought  to  have  been  sustained.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded  to  the  lower  court  with 
instructions  to  sustain  appellant's  deonurrer  to  the  comf^aioC 
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White  v.  The  State.  , 
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[No.  18,318.    Filed  Oct.  6, 18W.    RehearinK  denied  Jui.  10. 1900.]  l^  ^\ 

Appbal  AMD  Eaao^—BiB  of  Exe^tio7u.—ETHdeJux.—Soui  Made 
Fart  of  Record.— Act  of  lS97.—Tbe  evidence  is  properly  in  the 
record,  under  the  proTiBions  of  the  not  of  1807  (Aots  1867,  p.  344) 
where  the  bill  of  exceptirais  containing  the  evidence  w&s  properly 
certified  by  the  judge  as  a  true  bill  of  all  the  evidence,  andifiled 
with  the  clerk  within  the  time  allowed  by  the  court,  althongb  the 
record  does  not  show  that  the  longhand  manuscript  was  filed  in  tbe 
clerk'*  ofiBce  before  being  incorporated  in  the  bill  of  exoeptitms. 
p.  690. 

iNSTRDcnoNS.  —  Evidence.  —  Weight— CrimiTial  Law.— Word*  and 
Phraieg. — A  statement  in  an  instruction  that  "there  Is  some  evi- 
dence tending  to  show"  a  particular  fact,  is  equivalent  to  a  state- 
ment that  evidence  had  been  given  relating  to  smh  fact,  and  no 
error  was  conimitted  in  using  such  statement  in  an  instruction  ia 
the  trial  of  a  criminal  cause,  where  evidence  relative  to  such  fact 
had  been  given,  and  its  weight  was  left  to  the  jury.     pp.  690~S9S. 

BAMK.—Worda  and  Phratea.—Preaumption. — Criminal  Late.— It  will 
be  presumed  in  the  absence  of  any  showing  to  the  oonftary  that 
words  used  in  ^n  instruction  in  the  trial  of  a  criminal  cause  were 
used  and  understood  by  tbe  jury  in  their  ordinary  and  usual  sense. 
pp.  691,  691. 

Sake.— Evidence.— Crtmtnol  Law.— In  the  trial  of  a  mnrder  case  bl 
polioe  officer  testified  that  he  wa«  preeent  at  a  oonvereation  between 
the  accused  and  hia  son  a  few  days  after  tbe  homicide,  and  after 
^e  arrest,  in  which  the  son  said  that  a  handkerchief  found  nai? 
the  place  where  the  murder  was  committed  belonged  to  his  father, 
and  the  officer  did  not  remember  any  reply  made  by  the  aocuse>J. 
H^d,  that  the  evidence  warranted  the  giving  of  an  instruction  th&t 
there  was  some  evidence  tending  to  show  that  aocused  made  nu. 
reply  to  the  statement  made  by  the  son.    pp.   693.  69i. 

From  the  Tippecanoe  Circuit  Court.     Affim:ed. 
R.  P.  DeHart  and  C.  E.  Lake,  for  appellant. 
Wm.  A.  Ketcham,  Attorney-General,  G.  B.   Thompson 
and  D.  E.  Storms,  for  State. 

Hadlet,  J. — ^Upon  a  proper  indictment,  the  appellant 
■was  convicted  of  murder  in  the  firat  degree,  and  sentenced  ta 
Vol.  *163 — 44 
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life  imprisonment.  The  onij"  error  he  assigns  here  is  the 
OTerruJing  of  his  motion  for  a  new  trial;  and  the  onlj  ques- 
tion presented  involves  the  correctness  of  the  seventeenth 
instruction  given  to  the  jury. 

The  State's  attorney  makes  the  point  that  the  evidence  is 
not  in  the  appeal  for  failure  of  the  record  to  show  that  the 
longhand  manuscript  of  the  shOTthand  notes  was  filed  in  the 
clefVk's  office  before  it  was  incorporated  into  the  bill  of  excep- 
tions. The  record  shows  that  the  bill  of  exceptions,  contain- 
ing the  evidence,  etc.,  was  properly  certified  by  the  presiding 
judge  as  a  true  bill  of  all  the  evidence,  etc.,  given  in  the 
cause,  and  that  the  bill  thus  verified  was  filed  in  the  clerk's 
office  August  15, 1896,  within  the  time  allowed  bj  the  court. 
This  appeal  was  filed  in  this  court  June  11,  189T,  after 
notice  to  appellee,  and,  under  the  provisions  of  the  act 
approved  March  8,  1897  (Acts  1897,  p.  244),  the  evidence  is 
properly  in  the  record, 

The  instruction  objected  to  is  as  follows:  "There  is  some 
evidence  tending  to  show  an  identification  by  a  third  person, 
in  the  presence  of  the  accused,  of  a  certain  article,  or  articles, 
as  belonging  to  the  accused,  and  some  conversation,  or  state- 
ment, or  expression,  made  in  his  presence  in  relation,  thereto, 
and  tending  to  connect  him  with  the  crime  charged,  and  that 
when  such  alleged  identification  was  made,  and  such  conver- 
sation or  statements  were  had,  the  accused  made  no  reply.  It 
is  for  you  to  determine  the  weight  you  will  give  to  such 
identification,  if  any  such  was  made.  If  there  is  some  donbt 
as  to  whether  such  article,  or  articles,  were  the  property  of 
the  defendant,  you  should  give  him  the  benefit  of  the  doubt 
To  affect  a  party  with  the  statements  of  others,  on  the  ground 
of  his  implied  admission  of  their  truth,  by  silent  acquiescence, 
it  is  not  enough  that  they  be  made  in  his  presence;  the 
circumstances  must  not  only  be  such  as  afford  him  an  oppor- 
tunity to  act  .or  speak,  but  such  as  would  properly  and 
materially  call  'for  some  action  or  reply  from  one  similarly 
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situated.  It  ie  for  yoa  to  detormine,  from  the  evideiu^e,  if 
such  article  or  aiticlefi  were  identified  by  a  third  person  as 
belonging  to  the  defendant.  If  the  same  did  belong  to  the 
defendant,  what  statement  or  expressions,  if  any,  were  m&de 
in  the  presence  of  the  accused,  and  under  what  circumstances. 
In  determining  the  weight  which  you  vn\\  give  to  the  testi- 
mony in  this  particular  you  must  consider,  among  other 
facts  and  circumstances,  whether  the  accused  heard  such 
alleged  identification,  conversation,  atatements,  or  expres- 
sions, and  'fully  comprehended  their  import  and  effect.  If 
his  attention  was  called  to  the  fact  of  the  alleged  identifica- 
tion, if  he  was  under  arrest  at  the  time,  if  so,  did  he  have 
counsel  or  not,  and  all  the  circumstances  surrounding  him 
at  the  time,  and  whether  or  not,  from  all  the  facts  and 
circumstances,  as  appearing  from  the  evidence,  and  from  his 
situation,  at  the  time  he  was  called  upon  for  some  action  or 
reply.  You  are  the  judges  of  the  weight  and  significance 
yon  will  give  to  his  alleged  acquiescence  or  silence." 

It  is  affirmed:  (1)  That  it  was  error  for  the  court  to 
state  to  the  jury  that  "there  was  some  evidence  tending  to 
show,"  etc.,  the  argument  being  that  it  ia  the  exclusive  prov- 
ince of  the  jury  to  determine  for  themselves  what  the  evi- 
dence tends  to  prove;  (2)  that  the  instruction  contained  a  mis- 
Btatement  of  the  evidence  prejudicial  to  the  defendant. 

It  is  not  error  for  the  court  to  state  to  the  jury  self-evident 
facts;  nor  to  assume  a  fact  as  true  that  has  been  conclusively 
proved.  AstUy  v,  Capron,  89  Ind.  167;  Simpkins  v. 
Smith,  94  Ind.  4-70.  And  it  is  harmless  to  state  that  a  cer- 
tain question  is  the  controlling  one  if,  upon  the  evidence,  it 
alone  is  fairly  debatable.  Jones  v.  State,  78  Ind.  217; 
Frowning  v.  Highi,  78  Ind.  257;  Sedgwich  v.  Tucker,  90 
Ind.  271,  281. 

The  statement  that  there  has  been  evidence  **tending  to 
show"  a  particular  fact,  ia  equivalent  to  a  statement  that 
evidence  has  been  offered  relating  to  such  fact.    The  force 
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and  effect  of  the  evidence  is  in  no  sense  su^ested  by  the 
term.  How  slightly  or  how  strougly  the  evidence  tended, 
etc.,  or  whether  it  tended  at  all  to  effect  a  concluwon,  is 
expreeely  left  to  the  jury  in  these  words  of  the  instruction 
complained  of:  "It  is  for  you  to  determine  the  weight 
you  will  give  to  such  identification,  if  any  auch  was  made. 
Tf  there  is  some  doubt  as  to  whether  such  article,  or  article 
were  the  property  of  the  defendant,  you  should  give  him 
the  benefit  of  the  doubt."  Again,  "It  b  for  you  to  deter- 
mine, from  the  evidence,  if  such  article,  or  articles,  were 
identified  by  a  third  person  as  belonging  to  the  defendant. 
If  the  same  did  belong  to  the  defendant,  what  statements, 
or  expressions,  if  any,  were  made  in  the  presence  of  the 
accused,  and  under  what  circumstances." 

As  said  in  Smith  v.  State,  142  Ind.  288,  291:  "The 
manifest  purpose  of  the  instruclion  was,  therefore,  to  point 
out  the  nature  of  the  evidence,  and  to  limit  the  considera- 
tion to  which  it  was  entitled  by  the  jury.  This  was  strictly 
the  province  of  the  court.  Indeed,  the  court,  in  the  very 
act  of  permitting  the  introduction  of  any  item  of  evidence, 
must  of  necessity  pass  upon  its  tendency.  If  the  evidence 
offered  does  not  tend  to  prove  any  material  issue  in  the  case, 
or  to  impeach  a  witness,  or  to  serve  any  other  Intimate  pur- 
pose of  the  trial,  the  court  must  exclude  it.  This  is  not 
weighing  the  evidence,  but  it  is  passing  judgment  upon  the 
tendency,  character,  or  purpose  of  the  evidence." 

The  word  "tending"  has  not  that  elastic  meaning  attrib- 
uted to  it  by  the  appellant's  counsel,  nor  has  it  a  signification 
in  judicial  proceedings  different  from  its  common  and  ordi- 
nary use.  In  its  primary  sense  it  means  direction  or  couree 
towards  any  object,  effect,  or  result — drift.  Webster's  Inter. 
Diet.  1484.  And  it  must  be  presumed,  in  the  aj)sence  of 
any  showing  to  the  contrary,  that  the  jury  imderstood  the 
term  in  its  usual  and  ordinary  sense  and  that  it  was  not 
aj^lied  in  any  way  harmful  to  the  appellant 
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But  it  is  Baid  that  the  mstruction  contains  a  misstatement 
of  the  evidence  prejudicial  to  the  defendant,  in  this,  that 
it  assumed  without  ground  that  evidence  had  been  introduced 
tending  to  show  that  the  appellant  made  no  reply  when  a 
handkerchief  was  identified,  as  belonging  to  him,  by  his  bob. 
At  a  point  upon  the  direct  route  from  the  resddence  of  the 
deceased  to  that  of  appellant  was  found  a  red  handkerchief; 
a  few  feet  from  which  point,  and  on  the  opposite  side  of  the 
fence  in  an  orchard  and  among  some  briars  was  found  the 
pocket-book  and  private  papers  of  the  deceased.  Concern- 
ing this  handkerchief  the  superintendent  of  police  testified 
that  a  few  days  after  the  homicide,  and  after  appellant's 
arreet  therefor,  in  a  conversation  he  heard  between  appeUant 
and  his  son  Frank  White  at  police  headquarters,  Frank 
said,  referring  to  the  handkerchief  found  in  the  orchard,  that 
was  the  handkerchief  his  father  had  had;  and  witness  did  not 
remember  what  reply  the  father  made.  Neither  appellant, 
who  was  a  witness  in  his  own  behalf,  nor  any  other  witness 
testified  that  be  did  make  a  reply. 

It  is  argued  that  the  testimony  of  the  witness  that  he  did 
not  remember  what  reply  White  made  furnished  no  warrant 
for  the  court's  statement  that  there  w&a  "some  evidence" 
tending  to  show  silence.  We  are  unable  to  agree  with  appel- 
lant. The  police  officer  according  to  his  testimony  was  pres- 
ent at  a  conversation  between  the  father  and  son — a  con- 
versation that  related  to  an  evidence  of  guilt  against  the 
father,  a  conversation  and  subject  that  should  coacem  and 
impress  an  officer  of  the  law  sufficiently  to  enable  him  to 
recall  its  important  features  within  so  short  a  period.  A 
statement  that  he  did  not  remember  any  reply  is  not  proof 
that  some  reply  was  made;  nor  is  it  proof  that  no  reply 
was  made.  In  short,  it  ia  proof  of  nothing.  But  the  fact 
that  the  officer  was  present  and  heard  so  important  a  conver- 
sation, and  did  not  remember  any  reply  of  the  accused  to 
such  an  incrijninating  statement,  and  the  natural  and  reason- 
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able  inference  that  may  arise  therefrom,  tends,  in  aome 
degree,  at  least,  to  show  that  no  reply  was  made.  And  evi- 
dence of  slight  weight  is  some  evidence.  After  a  careful 
consideration  of  the  instruction  as  a  whole,  we  are  assured 
that  the  appellant  has  not  been  injured  thereby,  and  it  may 
well  be  questioned  whether  the  statement  that  if  aome  doubt 
existed  as  to  whether  the  handkerchief  was  the  property  of 
the  defendant,  the  jury  should  give  him  the  benefit  of  the 
doubt,  was  not  more  favorable  to  the  defendant  than  he  was 
entitled  to.  Bains  v.  State,  152  Ind.  69,  72;  Hinshaw 
V.  State,  147  Ind.  334,  37d.  In  the  last  clause  of  the 
instruction  the  jury  were  cautioned  that  they  were  the  judges 
of  the  weight  and  significance  they  should  give  to  White's 
alleged  acquiescence  or  silence.  Moreover,  in  number  nine- 
teen, the  jury  are  told:  "Yoo  are  to  determine  the  weij^t 
to  be  given  to  all  the  evidence  introduced,  which  tends  to 
prove  or  -disprove  any  confession  or  admissions  made  by  the 
defendant,  and  every  fact  and  circumstance  in  the  case.  It 
is  for  you  to  determine  whether  any  confession  or  admission 
or  either,  or  both,  has  been  made  by  the  defendant,  and  if 
so,  what  weight  you  will  give  the  same,  and  to  determine 
what  facts  and  circumstances  are  proved  and  weight  you  will 
give  to  the  same,  bearing  in  mind  that  each  and  eveiy 
material  fact  and  circumstance  necessary  to  conviction  must 
be  proved  beyond  a  reasonable  doubt." 

The  undisputed  evidence  in  the  record  shows  that  the 
deceased,  Hester  Curtis,  a  w{Hnaa  sixty-nine  years  of  age, 
resided  alone  in  an  isolated  spot  in  the  city  of  Lafayette. 
She  was  found  dead  in  her  house,  in  the  afternoon  oi 
December  22nd,  from  frontal  wounds  on  the  face  and  head 
that  might  have  been  produced  with  a  hatchet  and  could 
not  have  been  self-inflicfed.  She  was  a  woman  of  strong 
character  and  attended  to  her  own  affairs.  It  was  known 
to  White  tliat  she  had  irtoney,  and  that  a"  few  days  previous 
to  her  death  she  had  been  m^jotiating  for  the  purchase  of 
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property.  White  was  a  drinkicg  man,  and  lived  about  fonr 
blocks  from  the  home  of  the  deceased.  A  red  handkerchief 
was  found  about  midway  between  the  homes  of  White  and 
the  deceased  that  was  identified  by  his  son  as  being  one  that 
White  had  had;  and  a  few  feet  away  from  where  the  hand- 
kerchief was  found,  but  over  the  fence  in  an  opchard  and 
among  some  briars,  was  found  the  pocket-book  and  private 
papers  of  the  deceased. 

A  companion  in  jail,  whose  reputation  for  truth  was  unas- 
sailed,  testified  that,  after  White's  arrest  and  incarceration, 
he  told  witness  that  on  the  day  of  the  homicide  he  had  been 
about  town  drinking  heavily,  and  that' when  he  got  in  that 
condition  he  would  get  it  in  his  head  he  could  borrow  money 
of  the  deceased ;  that  he  had  been  up  to  see  her  two  or  three 
times  to  borrow  money  and  that  she  had  refused;  and  that 
be  went  there  that  night  prepared  to  get  it.  Before  gMng 
to  her  home,  he  went  to  his  own  and  got  a  hatchet,  removed 
the  handle  which  was  loose,  and  placed  the  hatchet  in  his 
pocket;  that  the  night  was  dark  and  rainy.  Just  before 
he  reached  the  house  of  deceased,  he  saw  a  woman  coming 
up  the  street  toward  him.  He  went  across  the  street  and 
when  the  woman  had  passed  by  he  went  over  and  into  the 
yard  of  the  deceased.  After  entering  the  yard,  he  drank 
the  last  of  some  whisky  and  threw  the  bottle  down.  (A 
bottle  was  afterwards  found  in  the  yard).  He  then  entered 
the  house  and  the  deceased  asked  him  what  he  wanted.  He 
told  her  he  had  come  to  borrow  money.  She  told  him  slie 
had  no  money;  that  her  money  was  all  in  the  bank.  He  told 
her  that  he  knew  that  she  had  drawn  it  out.  She  then  got  her 
bank-book  and  showed  it  to  him.  (When  found  dead  her 
bank-book  was  in  her  hand.)  He  told  her  that  she  hod 
money  in  the  house  and  he  wanted  it-  She  then  started  for 
the  back  door  and  said  she  would  call  the  neighbors.  He 
followed  her,  caught  her  in  the  kitchen  and,  when  she  iKtgan 
to  scream,  he  caught  her  by  the  throat  and  choked  her  to 
keep  her  still.     (Her  false  teeth  were  found  on  the  kitchen 
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floor.)  He  pulled  her  into  the  sitting-room  (where  her  body 
was  foimcl)  nnd  struck  her  three  or  four  times  with  his  fists; 
then  took  the  hatchet  from  hia  pocket  and  struck  her  with 
the  side  edge  three  or  four  times  in  the  face  and  on  the 
head;  then  caught  it  by  the  pole  and  struck  her  with  the 
sharp  edge.  She  then  sat  back  in  the  chair  like  she  was 
dead,  and  he  then  hurriedly  searched  the  houao,  turned  out 
the  light  and  went  away;  that  he  went  home  and  washed 
the  blood  ofF  his  hands;  that  he  was  lucky  not  to  get  blood 
all  over  him  "because  the  blood  just  flew"  when  he  struck 
her  with  the  sharp  edge  of  the  hatchet.  (Blood  was  sprinkled 
on  the  ceiling  near  where  the  body  was  found.)  That  on 
the  way  homo  he  threw  away  the  pocket-book  and  papere. 

Laura  Kutherford  testified  that>  as  she  passed  the  Curtis 
place  about  8:30  p.  m.,  she  saw  a  man  in  the  street;  that 
it  was  too  dark  to  identify  him.  She  ran  by  and,  having 
passed  a  considerable  distance,  she  looked  back  and  saw  the 
man  go  from  the  street  into  the  Curtis  yard  and  saw  a  light 
in  the  Curtis  house. 

A  hatchet  withoat  a  handle  and  with  a  battered  and  rough- 
faced  pole  was  found  in  White's  rain-barrel,  and  blood 
was  found  in  the  water  of  the  barrel.  In  the  top  of  the 
skull,  which  was  in  evidence,  appeared  a  puncture,  irregu- 
lar in  shape,  into  which  the  battered  pole  of  the  hatchet,  in 
all  of  ita  irregularities,  would  exactly  fit. 

The  jury  was  warranted  in  believing  many  other  incrim- 
inating facta  and  circumstances  in  evidence,  and,  after  giving 
patient  examination  to  the  voluminous  record,  we  have 
reached  the  coneludon  that  there  is  no  available  error  in  the 
record,  and  that,  under  the  evidence,  the  verdict  and  judg- 
ment are  manifestly  right.  The  judgment  is  therefwe 
affirmed. 
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JaUES,  KECEITER,  v.  SmwBLL  BT  AL. 

[No.  18,BS3.    FUed  October  6,  1699.]  i 

From  the  Delaware  Circuit  Court.    Affirmed.  Ii 

A.  M.  Wagner,  J.  Bingham  and  J.  Long,  for  appellant.  ji 

H.  F.  WOkie,  H.  WOkie,  C.  K.  Bagot,  A.  EUiaon,  and  T.  Bagot, 
for  appellees. 

Baker,  J. — The  National  Home,  Building  and  Loan  Association  of 
Bloomington.  Illinois,  is  an  insolvent  foreign  corporation.  On  May 
14,  1898,  appellant  was  appointed  receiver  of  the  insolvent's  assets  in 
Indiana..  On  May  19,  1898.  a  receiver  was  appointed  for  the  same 
aasooiation  by  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Illinois,  and  took  pos.se3sion  of  the  assets  in  all  the  states 
in  which  the  association  did  business,  except  in  Indiana.  Hany 
Indiana  citizens  were  either  borrowing  or  non-borrowing  members  of 
the  association.  The  assets  in  the  hands  of  the  Indiana  receiver  con- 
sist of  the  bonds  and  mortgages  of  resident  members.  Upon  the  in- 
tervening petition  of  appellees,  the  question  was  raised  as  to  the 
proper  method  of  setttemeuC.  The  court  ordered  that  borrowers  be 
charged  with  the  amounts  loaned  them,  together  with  six  per  cent 
interest,  lees  all  amounts  paid  by  them  for  premium,  interest  and 
fines,  reakoned  by  the  rule  for  partial  payments;  and  that  all  mem- 
bers, borrowers  and  non- borrowers  alike,  receivepro  rata  distribution 
upon  the  amounts  paid  on  stock. 

On  the  authority  of  Marum  Ti-ust  Co.  v.  Trugtees  of  Edvmrdt 
Lodge,  ante,  B6;  and  Huter  v.  Union  Truat  Co.,  ante,  904.  the  judg- 
ment is  affirmed. 


Thb  Equitable  Loan  and  Investment  Association 
V.  Peed  et  al. 

[No.  1S.536.    Filed  October  8.  1699.] 

From  the  Madison  Circuit  Court.    Reversed. 

B.  S.  Oriffin,  B.  F.  Broodtenf  and  W.  H.  Beaver,  for  appellant. 

O.  A.  Armfidd  and  Perry  Bdiymer,  for  appelleee. 

Bakbr,  J.— On  October  18,  1897,  appellees  Qled  their  oomplaint  in 
five  paragraphs.  Demurrer  to  each  paragraph  overruled.  Appellant 
answered  in  two  paragraphs,  of  which  the  first  was  a  general  denial. 
Demurrer  to  second  paragraph  sustained.  Judgment  on  appellant's 
refusal  to  plead  further. 
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The  first  p&r^iaph  of  complaint,  to  quiet  title;  the  second,  to 
recover  the  statutory  penalty  for  failure  to  release  a  mortgage  that 
hna  been  fully  paid ;  the  third,  to  s«oui«  the  caucelati<Hi  of  a  moit- 
gaga  that  has  been  fuUy  p^id;  and  the  foufth,  to  have  the  mortgage 
oancelod  bocauae  appellee  Olivia  is  a  married  woman  and  executed 
the  note  and  mortgage  as  surety  of  her  hud>uid  and  co-appellae.  are 
•everally  good. 

In  the  fifth  paragraph  of  complaint,  it  appears  that  ^ipellant  is  a 
foreign  building  and  loan  corporation;  that  appellee  Olivia,  as  a 
member  thereof,  procured  a  loan  from  appellant  on  April  19,  1892; 
that  in  the  bond  she  agreed  to  pay  stock  dues,  interest  and  premium ; 
that  appellant  has  not  complied  with  ths  foreign  building  and  loan 
associations  act  of  IStffi.  The  paragiaph  is  silent  as  to  whether  or  not 
appellant  and  its  local  agent  in  Madison  county  had  complied  with 
the  foreign  corporations  act  of  1852.  The  answer  sets  forth  the 
charter  and  by-laws  of  appellant,  appellee  Olivia's  stock  certificate, 
bond  and  mortgage,  and  shows  that  the  conditions  of  the  bond  and 
mortgage  have  not  been  fully  performed.  The  answer  is  silent  in 
reference  to  compliance  with  the  act  of  1893,  but  avers  oomplianoa, 
hi  November,  188S,  with  the  act  of  18S3. 

On  the  authority  of  Secarity  Savings  and  Loan  A$»oeiation  v, 
Elbert,  ante,  198,  the  jvdgment  is  reversed,  with  instructions  to 
sustain  the  demurrer  to  the  fifth  paragraph  of  complaint,  and  to 
overrule  the  demurrer  to  the  second  par^^ph  of  answer. 


The  State  v.  Bobst. 

[No.  18,339.    Filed  October  36,  18W.] 

From  the  DeEalb  Circuit  Court.    Appeal  dismissed. 

W.  A.  Ketcham.  Attomey-Oeneral,  Merrill  Motnva  and  A.  Eugent 
Davitt  for  State. 

Frank  S.  Roby  and  Dan  M.  lAnk,  for  appellee. 

Jordan,  C.  J.— The  grand  jury  of  DeKalb  oounty,  on  April  8.  1897. 
presented  to  the  lon-er  court  an  aoousation  against  the  appellee  Borst, 
then  auditor  of  said  county,  charging  him  with  being  guilty  of  official 
misconduct  and  seeking  thereby  to  impeach  him  and  remove  him 
from  office. 

The  proceedings  were  instituted  under  the  provisions  of  an  act  of 
the  legislature,  approved  March  8,  1897,  entitled  "An  act  for  the  im- 
peachment and  removal  of  public  officers."  (Acta  1897,  p.  278.)  All 
of  the  Bpeoifications  of  commission  and  omission  charged  against  the 
appellee  were  expressly  alleged  to  have  occurred  prior  to  the  enact- 
ment of  that  statute.     Appellee  tiled  objections  to  eaoh  and  all  tbew 
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Bpodfloatioiis,  which  objections  the  court  sustained  and  dismissed  the 
ftction,  from  which  judgment  the  State  appeals. 

The  only  questioa  discussed  by  counsel  for  the  respeotiTe  parties  in 
this  cause  relates  to  the  right  to  impeach  appellee  and  remove  him 
'  from  office,  under  the  provisions  of  the  law  in  question,  for  acts  com- 
mitted by  him  before  its  passage.  His  counsel  insist  that  the  statute 
cannot  be  construed  so  as  to  operate  retrospectively,  as  such  a  con- 
struction would  render  it  violative  of  both  the  Btftte  and  federal  Con- 
atitutions. 

The  record  fully  disclosae  that  appellee  was  elected  auditor  of  De- 
Ealb  county  in  1894,  for  a  term  of  four  years,  beginning  November 
14, 1884,  and  that  he  duly  qualified  and  entered  upon  the  discharge 
of  his  offloial  duties  on  that  day.  It  is  evident,  therefore,  that  his 
term  has  long  since  expired,  and  it  must  be  presumed  that  he  is  no 
longer  the  inoumbent  of  the  ofBce  under  his  election  in  1864.  Ckinse- 
quently  a  judgment  of  removal  now,  in  the  event  this  causa  should 
be  reversed  and  remanded,  would  be  useless  and  inoperative. 

The  case,  therefore,  falls  fully  within  the  decision  of  Itowe  v.  Bate- 
'  man,  ante,  BSS,  and,  upon  the  authority  of  that  case,  the  appeal  herein 
ought  to  be  dismissed.    Appeal  dismissed. 


The  Island  Coal  Company  v.  Sbbbwood. 

[So.  18.226.  Filed  June  8, 18S&.  Behearing denied  November  15, 18H.] 

From  the  Sullivan  Cirouit  Court.    B«ver»ed. 

W.  H.  H.  Miller  and  J.  B.  Elam,  for  appellant. 

C.  E.  Davie,  W.  A.  CuUop,  W.  V.  Moffett.  for  appellee. 

Hadlet,  J.— Tbe  facts  of  this  case  are  the  same  as  in  the  T$land 
Coat  Co.  V.  Oreentoood,  161  Ind.  476. 

Greenwood  and  appellee  Sherwood  were  companions  in  the  service 
of  appellant,  engaged  in  operating  a  cutting-machine.  Greenwood  as 
manager  of  the  machine  and  appellee  as  his  helper;  and  on  tbe  Ifltb 
day  of  October,  18B5,  while  at  work  in  appellant's  coal  mine,  in  Qreen 
county,  some  top  coal  fell  upon  and  injured  both  of  them.  They 
were  both  of  mature  years  and  both  experienced  miners;  both- hod 
knowledge  of  the  presence  of  top  coal  abore  them;  both  examined 
and  tested  it  upon  entering  the  room  to  work,  and  decided  for  them- 
selves that  it  adhered  firmly  to  the  roof  and  that  it  was  safe  to  pro- 
ceed with  their  work  under  it. 

But  a'  single  question  is  presented  upon  this  appeal  and  it  is  th» 
same  question  decided  in  the  case  referred  to;  and  we  perceive  no- 
useful  purpose  to  be  attained  by  a  furtlier  review  of  the  question. 
Therefore,  upon  the  authority  of   the  former  case,  this  cause  is 
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Allertou  V.  BcNtrd,  etc. 

reversed.  See,  also,  Victor  Coal  Co.  t.  Muir,  30  CoL  S90,  46  Am. 
St.  3W,  26  L.  R,  A.  486i  Queen  v.  Dafftcm  Coal,  eto.,  Co.  H  Tenn., 
468,  49  Am.  Bep.  985,  80  L.  R.  A.  82. 

Adhering  to  the  view  expressed  bj  the  court  in  tiie  former  oasa,  m 
think  that  justice  maj  be  best  promoted  hj  granting  a  new  trial, 
rather  than  bj  ordering  judgment  upon  the  special  verdict. 

Judgment  ia  reversed,  with  iustruotionB  to  grant  a  new  trial. 


Allerton  ST  al.  V.  The  Board  op  Cohuissionkrs  or 

HONTINGTON  COUNTY. 
[No.  18,696.    Filed  November  17,  1899.] 

From  the  Huntington  Circuit  Court.    Affirmed. 

B.  M.  Cobb,  for  appellants. 

O.  W.  Whitelock  and  S.  E.  Cook,  for  appellee. 

Jordan,  C.  J. — This  action  was  instituted  before  the  board  of  com- 
miasioners  of  the  countj  of  Huntington  to  assess  certain  lands  bene- 
-Sted  by  the  conatruotion  of  tbe  Roanoke  and  Christian  Gravel  Road. 
This  highway  was  ordered  to  be  improved  bjsaid  board  in  1882  under 
tbe  provisions  of  the  act  of  1877,  (gg685S,  6606  Bums  1894,  §§5091, 
0092  R.  S.  1881  and  Homer  1897). 

The  original  assessment  made  upon  the  lands  benefited  amounted 
to  $11,000,  and  bonds,  it  appears,  were  issued  and  sold  in  order  to 
seoure  money  to  defray  the  costs  and  expenses  of  tbe  improvement. 
After  collecting  and  applying  the  original  assessment  to  the  payment 
of  these  bonds,  it  appears  that  it  proved  to  be  insufficient  to  meet  all 
of  the  costs  and  expenses  incurred  in  the  improvement  of  tbe  road. 

Appellants,  in  response  to  notices,  appeared  before  the  board  and 
remonstrated  against  the  levying  of  an  additional  assessment  upon 
their  lands.  Such  steps  were  taken  in  the  action  before  the  board  of 
commissioners  si»  resulted  in  the  appointment  of  viewers  and  tbe 
assessment  was  made  and  confirmed  by  the  board ;  and  from  this 
order  an  appeal  was  prosecuted  by  tbe  appellants  to  the  Huntington 
Circuit  Court,  wherein  they  Hied  an  amended  remonstrance  denying 
the  power  of  the  board  to  reassess  their  lands  to  meet  the  exjienseB  in 
question,  and  raising  therein  other  questions  for  the  determination  of 
the  court 

Each  of  tbe  paragraphs  of  this  remonstrance  was  on  motion 
rejected.  There  was  a  special  finding  of  facts  and  conclusiraia  of 
law  thereon  adverse  to  appellants.  Exceptions  were  reserved  jointly 
to  these  several  ooQclusions  and,  over  a  motion  for  a  new  trial,  judg- 
ment was  rendered.  A  motion  to  modify  this  judgment  was  also 
uiuUe,  which  the  court  overruled. 


NOVEMBER  TERM,  1899— Vol.  153.        TOl 

National  Home  Buflding,  etc.,  Asan.  v.  Black. 

The  same  questions  are  iavolved  in  this  case  and  are  presented  in 
like  manner  as  were  those  in  theappealof  £]inev.  Board,  etc.,  153  Ind. 
821,  and  in  the  case  ot  Anglemyer  v.  Board,  etc.,  ante,  S17;  and, 
upon  the  authority  oC  those  decisions,  the  judgment  in  the  case  at 
bar  ought  to  be  afSrmed.    Judgment  affirmed. 


Sturgis  V.  State,  ex  rel.  Ramset. 

[No.  18,732.    FUed  November  28.  1899.] 

From  the  Jefferson  Circuit  Court.    Afflrmxd. 

S.  E.  Tjdand.  for  appellant. 

W.  T.  Friedlejf  and  L.  V.  Cravent,  Cor  appellee. 

Hadia7,  C.J  — The  appellant  and  rdatorwere  opposing  candidates 
for  the  ofQce  of  trustee  for  the  first  ward  of  the  town  of  Hanover  at 
the  Kaj  election,  1896,  and  the  facte  attending  their  nomination  by 
their  respective  political  parties,  the  formation  of  the  official  ballots, 
and  the  holding  of  the  election  and  subsequent  conduct  of  the  board 
of  election  are  the  same  in  all  respects  as  those  set  forth  in  the  case 
of  Jonta  V.  State,  ex  rel.,  ante,  440;  and  upon  the  authority  of  that 
case  the  judgment  in  this  case  is  in  all  things  affirmed. 


National   Home    Building  and   Loan   Association 
V.  Black  et  al. 

[No.  18,718.     FUed  December  19. 1899.] 

From  the  Hadison  Cirouit  Court.    Reversed. 

J.  Bingham,  J.  Long  and  A.  M.  Wagner,  for  appellant. 

E.  B.  Ooodykoonts,  O.  M.  Bollard  and  B.  H.  Campbell,  for  appellees. 

Monks,  J. — Appellant,  a  foreign  corporation,  brought  this  action 
against  appellee  on  a  promissory  note  and  the  mortgage  securing  the 
same,  executed  byappellee  Black.  Appellees  filed  an  answer  in  abatO' 
'  ment,  alleging  that  appellant  had  not  complied  with  the  act  of  1B98 
(Acts  1698,  p.  974,  g§4464,  44B8,  Bun^s  1894,  ^gS430v,  S424oo, 
Homer  1697).  Appellant's  demurrer  to  this  answer  was  overruled, 
and  failing  and  refusing  to  plead  over-judgment  was  Tendered  against 
appellant.  The  only  errors  assigned  call  in  question  the  action  of  the 
court  in  overruling  appellant's  demurrer  to  the  answer  in  abatement. 

It  appears  from  the  record  that  appellee  Black  was  the  owner  of 
twenty-six  shares  of  the  capital  stock  of  appellant,  a  building  and 
loan  asaociatioD  organized  under  the  laws  of  the  state  of  Illinois,  and 
as  suoh  stockholder  he,  on  March  36,  1898,  obtained  a  loan  for  which 
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United  States  Saving,  etc.,  Co.  v.  First  Methodist,  etc.,  Church. 

he  executed  the  note  and  mortgage  sued  upon,  payable  according  to 
the  charter  and  by-laws  of  said  association.  It  will  be  obaerred  that 
th«  note  and  mortgage  sued  upon  wars  executed  before  said  act  of 
1808  took  effect.  It  follows  that  this  case  is  ruled  hj  Seeitrity,  etc, 
Auoaiation  t.  Elbert,  ante,  108. 

Upon  the  authoritr  of  that  case  the  judgment  is  reversed,  with  in- 
structions to  sustain  the  demnrrer  to  the  answer  in  abatement,  and 
for  further  proceedings  not  in  conflict  with  this  opinion. 


The  United  States  Saving  and  Loan  CoMPAmr  v. 

The  FiBST  Methodist  PROTEsiAiiT  Chitbch 

OF  Mabion. 

[No.  18.747.    Filed  December  31,  ISOS.] 

From  the  Grant  Superior  Court.    Benerted. 

A.  M.  Waffner,  J.  Bingham  and  J.  Long,  for  appelant. 

W.  H.  Carroll  and  Q.  D.  Dean,  for  appellee. 

Mo:iKB,  J. — The  question  presented  in  this  case  is  whether  or  not 
a  foreign  building  and  loan  association  can  enforce  a  note  and  mort- 
gage executed  before  the  taking  effect  of  the  act  of  I8B8  (Acts  1SB3, 
p.  274,  §§4494,  4488,  Bums  ISM,  g§8480v,  8420oo,  Horner  1807). 
without  first  compljing  with  the  requirements  of  said  acL  It  was 
held  in  Security,  etc,  Atiociation  v.  Elbert,  ante,  196;  Equitable,  etc., 
AMoeiation  y.  Feed,  ante,  667,  and  National,  etc.,  Attociationv.  Black, 
ante.  701.  that  said  act  did  not  apply  to  oontracts  entered  into  before 
said  act  took  effect. 

Upon  the  authority  of  the  cases  mentioned  the  judgment  is 
reversed,  with  directions  to  sustain  appell&nts  motion  for  a  new  trial, 
and  for  further  prooeediags  not  in  oonfliot  with  this  iqiinion. 


INDEX. 


ABOBTIOH — Liability  of  ph  jsidan.  ia  action  for  sedTictian.  who  per- 
formed an  opoistion  on  a  woman  for  the  purpose  of  producing 
&n  abortion  in  order  to  oonoaal  knowledge  of  the  sedncer'a  illicit 
interooarse   with  her,    see   SxDUcnoN,  8;    Ovnder  v.   TQ>bit», 
Adm.,  591. 
AOnOlT — Against  indoTser  of   pTomlsBor;  note  without  making 
maker  a  party,  see  Bills  and  Notes.  1 ;  Metzger  t.  HiMxird  180. 
1.    Death   by  Wrongful  Act.— Survival  of  Action.— Negligence.— The 
provision  of  the   IllinoiB  statute   that  whenever  ue  death  of  a 
person  shall  be  caused  by  the  wrongful  act  or  neglect  of  another, 
and  such  act  or  neglect  is  such  as  would  have  entitled  the  port^ 
injured  to  maintain  an  action  and  recover  damages  therefor  if 
death  bad  not  ensued,  tiien  the  parson  who  would  have  been  liable 
shall  be  liable  to  the  personal  representative  of  the  deceased,  creates 
a  right  of  action,  and  such  right  of  action  cannot  be  regarded  a»a 
Borvlval  of  the  action  vested  in  the  intestate. 

Malott  Eec,  v.  Shimer.  Adm..  36. 
S.  DtatK  hy  Wrongful  Act.^Svrvival  of  Action. — Negligence. — The 
only  relation  the  provision  of  the  Illinois  statute  creating  a 
cause  of  action  for  the  death  of  a  person  by  the  wrongful  act  of 
another  has  with  the  rights  of  the  deceased  is  that  its  validity  ia  to 
be  tested  by  the  Inquiry  whether  the  deceased  could  have  main- 
tained an  action  against  the  defendant  for  the  injuries  had  he 
snrvived  them  ;  if  he  could,  death  having  ensued  therefrom,  bis 
personal  representative  may  maintain  an  action  for  the  use  of  the 
widow  and  children.  lb. 

ASVEBSB  F0B8BSBI0N— As  against  tenant  in  common,  see  Tkn- 

ANCY  iw  CouHOM  1,  3;  GtuMm  V.  Leyendedcer,  34S. 
AOK  OV  COHBBNT— The  act  of  1B98  changing  the  age  of  consent 
from  twelve  to  fourteen  years  is  constitutional,  see  Statutes  4; 
Lingquistr.  State,  Sit. 
JUDOUB  GUBZAB — Where  a  conrt  proceeds  without  jurisdiction 
ita  Judgment  is  wholly  void,  and  its  non-existence  may  bedeclared 
in  a  collateral  attack  upon  the  suggestion  of  an  amicus  euria«. 
See  COCBTB  8;  Lo^oery  v.  State  Life  Ins.  Co..  100. 
AFFEAI.  AVX>  SBSOB^Courts  will  not  decide  a  statute  to  be  in- 
valid unless  such  decision  is  absolutely  necessary  to  a  disposition 
o^the  cause  on  its  mnits.    Bee  Cohbttfutiohal  Law,  ii;  State  v. 
Darlington,  1. 
Where  one  oonviotad  of  aadnotion  is  pardoned  pending  aa  appaali 
tb«  appwl  will  be  dismlMed.  Uaniove  v.  State,  SO. 
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APPEAL  AJSn>  EBBOB— OontiiiiXMl. 

1,  PaHie».—V<Kation  JppeaJ.— In  otder  to  give  the  Snpreme  Court 
jurisdiotion  of  a  vacation  appeal  all  parties  against  whom  judg- 
ment was  rendered  must  be  made  co-appellants. 

McKee  v.  Root,  Sli. 

8.  BiU  of  Exceptions. —  Evidence.— Becord. — Where  it  doea  not 
affirmativelj  appear  from  the  record  that  the  bill  of  exceptions  con- 
taining the  evidenca  was  presented  to  the  trial  judge  within  ih» 
time  allowed  for  presenting  same,  and  such  bill  was  not  filed  witii 
the  clerk  within  such  time,  it  cannot  be  considered  as  part  of  the 
record  on  appeal.  Citizens  Bank  v.  .fulian,  £55. 

3.  Bill  of  Exceptio7ts.—Evidenee.—Soto  Made  Part  of  Rerard.— 
Act  of  1397, — The  evidence  is  properly  in  the  record,  under  the 
provisions  of  the  act  of  1897  (Acts  ISW,  p.  a«)  where  the  bill 
of  exceptions  containing  the  evidence  was  properly  oortJfied 
by  the  judge  as  a  true  bill  of  all  tjie  evidence,  and  filed  with 
the  olerk  within  the  time  allowed  by  the  court,  although  the 
record  does  not  show  that  the  longhand  manuscript  was  filed  in  th« 
olerk'b  office  before  being  incorporated  in  the  bill  of  exceptions. 

White  T.  State,  689. 

4.  Evidence.— HoK  Made  Part  of  Record  Under  Act  of  iS97.— "Where 
the  record  shows  that  the  bill  of  exceptions  containing  the  evidence 
was  presented  to  tliD  judge  within  the  time  permitted  by  law  and 
tl^t  allowed  by  tlie  court;  that  the  same  was  signed  by  the  jn^ge, 
tiled  with  the  clerk,  embraced  in  the  transcript  and  certified  by  the 
clerk  as  the  original  bill  of  exceptions,  it  is  properly  a  part  of  the 
record  under  the  act  of  1897  (Acts  1897,  p.  244),  without  any  cer- 
tificate of  the  stenographer  who  reported  the  evidence. 

Sauger  v.  Bemia,  64s. 

6.  Evidence.— How  Made  Part  of  Record  Under  Act  of  f47J.— The 
act  of  1873  (Acts  1678,  p.  104)  does  not  create  the  office  of  official 
shorthand  report«r  whose  oath  of  otflca  covers  his  reports  of  all 
cases  in  the  court  of  his  appointment,  and  a  transcript  of -evidence 
certified  b7  one  styhng  himself  "official  shorthand  reporter"  is 
insufficient  under  the  provision  of  said  act,  unless  the  recordshows 
his  authority  to  report  the  evidence  in  the  particular  casa 

LvckenbiU.  Adm.,  v.  Kreig,  479. 
'-—A 
that  the  bill  of  exceptions  contains  all  tl  „ 

cause  "  is  Insufficient,  where  it  is  not  shown  in  what  cause,  in  what 
court  or  at  what  term  the  evidence  was  given.  Jb. 

7.  Bill  of  Exceptions. — Signature  of  Judge. — The  signing  of  a 
memorandum  indorsed  on  the  bill  of  exceptionsgiving  the  reasons 
why  a  supplemental  motion  for  a  new  trial  wasnotoonsidered,  does 
not  constitute  such  aaigningof  the  bill  as  is  required  by  thnstatute. 

Ulterback  v.  State.  6i5. 

8.  Bill  of  Exceptions. — Evidence. — Criminal  Laic— Where  no  time 
beyond  the  term  was  given  by  the  court  tor  filing  the  bill  of  excep- 
tions in  a  criminal  oause,  the  filing  of  the  bill  during  vacation  waa 
unauthorized,  and  nothing  contained  therein  can  be  oonsidwed  on 
appeal.  lb. 

9.  Billof  Exceptions. — Exhibits. — Criminal  Lair.  —ArticieB  of  cloth- 
ing of  the  deceased  and  weapons  with  which  the  homicide  was 
committed  have  no  place  in  the  bill  of  exceptions  on  appeal,  as  verbal 
descriptions  of  items  of  evidence  of  such  character  are  sufficient. 
and  are  theipnly  proper  methods  of  bringing  suc'h  items  to  the  at- 
tention of  the  Supreme  Court.  Bridgtwater  v.  State,  sao. 


APFEAIi  ASD  EHBOB— Oontmnsd. 

10.  Bill  of  Exc^Um*. — Itutructiona. — Criminai  Laa. — The  011I7 
way  in  which  instructions  can  be  made  a  part  of  the  record  on  ap- 
peal in  a  criminal  cause  is  by  a  bill  of  exceptions, 

Utterbaek  v.  State.  S4S. 

11.  Record.— Bill  of  Exceptions. —Motion  to  Correct  File  Mark  on 
Affidavit. — Available  error  cannot  bo  predicated  npon  the  action 
of  the  court  in  changing  the  file  mark  on  an  affidavit,  where 
the  motion  to  have  the  correction  made,  the  affidavits  in  support 
thereof,  the  ruling  of  the  court  tbereon,  and  the  exceptions  to 
Che  ruling  were  not  made  a  part  of  the  record  bj  bill  of  excoptions. 

Oati  V.  State,  iS6. 

tS.  Aagignment  of  Error. — Judgment  by  Default. — An  assii^nient  of 
errorbjdefendantsagainstwbom  Judgment  was  rendered  by  default. 
that  tlie  complaint  does  not  stats  facts  sufficient  to  constitute  a 
cause  ot  action,  presents  no  question  as  to  the  judgment,  but  only 
challenges  the  sufBciency  of  tne  complaint.     Yarn  v.  Bracken,  iiiJ, 

18.  Refutai  to  Oive  Instructions. —  Errop  cannot  be  predicated 
upon  the  refusal  of  the  court  to  give  certain  instructions,  where  the 
instructions  given  by  the  court  on  its  own  motion  fully  and  fairly 
covered  the  law  of  the  case.  Thrawley  v.  State,  376. 

14.  Refusal  to  Modify  Judgment. — Special  Finding. — Exceptions. — 
Error  cannot  be  predicate  upon  a  refusal  of  the  court  to  modify 
a  judgment,  where  the  questions  attempted  to  be  raised  are  mat- 
ters involved  in  the  court's  conolusiona  of  law  upon  the  facta 
found.  Exceptions  to  the  conclusions  of  law  should  have  been 
presented.  Anglemyer  v.  Board,  etc.,  sn. 

15.  Jvdgmentt. — Modifications. — Motions. — Failure  of  the  court  to 
modify  a  judgment  can  not  be  reviewed  oa  appeal,  where  there 
was  no  motion  made  to  modify,  QviUtt  v.  PhiUips,  H'27. 

16.  Exclusion  of  Evidence.— SuffleieTtcu  of  Motion  for  Neio,  Trial. 
—A  motion  for  a  new  trial  charging  that  the  court  erred  in 
refusing  to  strike  out  the  evidence  of  the  witnessee  tending  to  show 
the  had  moral  character  of  a  certain  other  witness,  is  not  sufficiently 
definite  to  present  any  question  in  the  Bupreme  Court  upon  the 
ruling  of  the  trial  court  excluding  the  evidence. 

Thrav>te]i  T.  State,  3?S. 
Exceptions. — Aa  error  in  one  oonolusion  of  law  cannot  be  leaohed 
J  a  joint  exception  to  all  the  conclusions,  where  the  other  con- 
olusiona are  correct.  Heaston  v.  Board,  etc.,  439. 
18.  Practice. — Harmless' Error. — Available  error  cannot  bepredicated 
upon  tbeactionof  the  court  in  sustaining  ademurrer  to  a  paragraph 
of  complaint  which  only  differed  from  the  other  paragraph,  which 
were  held  good,  in  that  it  anticipated  the  defense. 

Hauger  v.  Benua,  64s, 
16.     Samlets  Error. — Available  error  cannot   be   predicated   upon 
the    rulings   of  the   court  on  the   first  paragrapn   of  complaint, 
where  tlie  speoial  verdict  followed   the  second  paragraph. 

Ounder  v,  Tihbits.  Adm.,  SO  J 
SO,     Sustaining  Demurrer  to    Pleading. —  Harmless    Error.— It    is 
harmless  error  to  sustain  a  demurrer  to  one  paragraph  of  a  pleading, 
where  a  remaining  paragraph  contains  all  the  material  allegations 
thereof  and  no  more.  Metzger  v.  Hubbard,  ISti. 

31.  Costs. — An  appeal  will  not  be  entertained  simply  to  determine 
who  shall  pay  the  costa  of  the  trial  Mantovef.  State,  SO.. 


ol'jsi 


AFFSAZi  AJXU  EKBOB— Oontinned. 

as.  Moot  9u««(«on«.— Th 
azunination  of  moot  q 
serve  no  useful  purpose.  Stats,  ex  rei.,  v.  Board,  etc.,  SOi, 

B8.  i>umiMaI.^ Where  the  sole  object  of  a  proceeding  was  to  remove 
dtfend&nts  from  office  as  county  commisoioDers,  andpendinK  in 
appeal  from  a  indgment  fordefendante  their  tanna  of  office  expired, 
thecqipeal  will  be  diemiBsed.  Etovx  t.  BalemaiL,  C33. 

24.  Harmleu  Error.— The  burden  is  upon  appellee  to  prove  by  the 
record  that  an  error  pointed  out  by  appellant  is  hannleas. 

Merriman  v.  Xerrimau,  631, 

86.  Waiver. — Error  Is  waived  by  failure  of  appellant  to  present  the 
question  properly  in  his  brief.      WilliaTna  v.  Citizena,  etc..  Co.,  4$$, 

36.  EvideTtee—The  Supreme  Court  will  not  disturb  the  verditrt  on 
the  eviHence  where  there  is  evidence  strongly  tending  to  Bustain  it. 
LouimnlU.  ete. ,  R.  Co.  v.  Kemper,  618;  Chtllet  v.  PhiUipB,  SS7:  Smith 
V.  Barter,  S^£;  Oilmore  v.  Steffey,  33. 

21.     Finai   Judgment. — Criminal  Lam, — An   appeal    in   a   criminal 

cause  which  is  not  taken  from  a  final  judgment  will  be  dismissed. 

State  V.  Uptgraft,  13S. 

88.  Iwtvrioeutory  Order. — Bond. — No  appeal  can  be  taken  from 
an  inteilooutory  otder  unlees  there  is  a  statute  ezpreealy  providing 
therefor,  and  such  statute  must  be  strictly  construed. 

Natcher  v.  NatOier,  363. 

ae.  Interloeutory  Order.— Bond.— Vader  ;g04e-O48  Homer  180T. 
no  appeal  can  be  taken  from  an  appealable  interlocutory  order 
made  in  term  time,  {uUess  the  bond  is  filed  and  approved  and  the 
m)peal  is  taken  at  the  term  at  which  the  order  was  made.     lb. 

80,  Carrection  of  BeconL—BQl  of  Exceptions.— Certiorari.— The 
trial  oonrt  has  no  power  to  amend  a  bitt  of  exceptions  after  the  close 
of  the  term  of  court  at  which  it  was  made  and  signed,  where  there 
was  no  memorial,  memorandum,  entry,  or  writing  of  any  kind  on 
which  to  base  the  correotion.  Driver  v.  Driver,  SS. 

n.  Dirfeting  Verdict.  — Evidence.- Revieto.  — An  appeal  based 
upon  the  action  of  the  court  in  directing  the  jury  in  the  trial 
of  an  action  for  personal  injuries,  to  return  a  verdict  for  defendant 
on  account  of  tne  failure  of  the  evidence  to  show  that  plaintiff 
had  ezerciaed  that  care  which  the  law  required  of  him.  presents 
BO  question  for  review,  where  the  only  evidence  in  the  record 
was  that  oonoeming  the  oare  and  precaution  ereicised  by  plaintiff. 
Harrit  v.  Cleveland,  etc.,  A  Co.,  4?S. 

82.  Assignment  for  Benefit  of  Creditors.-Fravdvienl  Conveyance*.— 
Action  by  Trustee.— Coiw^aint.^ An  objection  that  the  deed  of 
assignment  for  the  beneht  of  creditors  was  not  filed  as  an  eshibil 
with  the  complaint  in  on  action  by  the  trustee  to  Ret  aside  an  alleged 
fraudulent  conveyance  made  by  assignor  can  not  be  presented  for 
the  first  time  on  appeal  under  the  assifpiment  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Seariea  p.  lAtOe,  431. 

AFPBIXATE  OOUBT— 


ABSAITLT  AKD  BATTKBT— 

JPdonious  Intent—  Evidence. —  CrimxTKil  Lain. —  ETidence  that  de- 
fendant and  hia  a9SOoiat«e  decl&red  they  would  kill  the  prose- 
cuting n-itaess.  and  that  they  perpetrated  a  savage  and  riuious 
assault  upon  him,  whereby  he  was  severely  injured,  is  sufficient 
to  HUHtaia  a  flodinK  of  felonious  iotent,  and  the  fact  that  he  waa 
not  killeii  is  no  reason  that  defendant  should  have  been  acquitteil 
of  a  felonious  intent,  Clinton  v.  State,  BiO. 

ASSIQNMENT  FOB  VBSSTSSVI  OF  OBEDrFOBS— 
1,  Fraudule-nt  Conveyancea.^Action  by  JVus(ce. — A  trustee  for  the 
benefit  oE  creditors  is  the  representative  of  all  of  the  creditors  of 
the  assignor,  and  an  action  brDUt;ht  by  him  to  set  aside  a  conveyance 
as  fraud  ulent  is  in  character  and  legal  etf  ect  the  same  kind  of  a  ttuit 
as  the  creditors  themselves  might  have  brought  to  subject  the 

Cperty  to  the  payment  of  their  debts  if  the  assignment  had  not 
a  made.  Searles  v.  Little,  4JB. 

3.  Frandulent  Convqjanees. — Action  Jm  TYtutee. — A  complaint  by  a 
trustee  to- set  aside  a  conveyance  as  fraudulent,  nhich  alleges  the 
ownership  of  the  land  by  assignor,  the  fraudulent  transfer  of  same, 
his  subsequent  voiuntary  a8,signment,  the  appointment  and  qualifi- 
cation of  plaintiff  as  trustee,  the  existence  of  a  large  amount  of 
indebtednees  at  the  time  of  the  execution  of  the  deed,  which  remains 
unpaid,  and  that  assignor  had  not  at  the  time  of  the  transfer,  or 
afterwards,  sufficient  other  property  to  pay  his  just  debts,  states 
facts  sufficient  to  constitute  a  cause  of  action;  and  further  aver- 
menta  as  to  the  vesting  of  the  title  to  the  lands  in  the  trustee,  and 
that  the  deed  so  executed  was  a  cloud  OQ  tiid  title  of  the  trustee 
may  be  rejected  as  immaterial,  lb. 

ABBIQNICENTS — Of  promissory  note  by  iudorsment  guaranteeing 
payment,  see  Bills  and  Notes,  I;  Metzger  v.  Hubbard,  189, 
Enforcement  of  junior  mortgage  by  asaigrnee  thereof  who  was  not 
made  party  to  the  forecloaure  of  the  senior  mortgage  on  the  real 
estate,  see  Mob'TOaqes,  2;  Citixent  Bank  v.  Julian,  6S6 

ATTACHKXNT  — 

Return  of  Property. — A  conclusion  of  law  that  defendant  was  entitled 
to  have  the  attached  property  returned  to  him  wja  proper,  ivliero 
the  finding  of  the  court  upon  the  issues  joined  was  that  tliere  wits 
nothing  due  the  atUichinf  plaiotiSs.  Smith  v.  Barber,  j.v, 

ATT0B17ET  AlTD  CLIKNT  — 

1.  Podr  Perhon. — Liability  of  Cotintpfor  Attorney's  Fees. — An  attorney 
api>oiuted  by  the  court  as  counsel  for  one  admitted  to  prosecute  a 
civil  action  as  a  poor  person,  under  ^261  Bums  1494,  is  not  enCiiled 
to  any  compenBation  for  his  services,  and  an  order  of  court  making 
an  allowance  for  such  servioea  is  not  authorized  by  law. 

Board,  etc.,  v.  PoUard,  ilTl. 

t.  Confidential  lielationg.^Excliision  of  Attomeu  from  A»»itt- 
ing  tn  Frotecutions.— Breach  of  Marriage  Provate.—  Defendant 
in  a  suit  for  breach  of  marriage  contract  by  a  former  wife 
made  a  motion  supported  by  affidavit  requesting  the  court  to 
prohibit  an  attorney  engaged  in  the  prosecution  from  appearing 
gainst  him  for  tho  reason  that  such  attorney  had  been  employed 
by  defendant  to  coudnct  a  divorce  proceeding  which  resulted  in  th« 
separation  of  the  parties ;  that  such  attorney  appeared  for  plaintiff, 
but  was  ia  fact  employed  by  defendant,  ana  acting  as  his  attorney, 


ATIGRKEY  AND  OLIBHT— Continued, 
and  that  by  reason  of  such  employment  he  had  knowledge  of  all 
the  facts  upon  nhich  defendant  relied  for  hia  defense  in  the  casa  at 
bar.  The  affidavit  was  uncontradicted  by  plaintiff.  Held,  thut  the 
court  erred  in  not  excluding  such  attorney  from  participating  in 
the  proHooution.  Bowman  v.  Bowman,  iiiS. 

ATTOBHETB — Miaotrndnct  of  prosecuting  attorney  in  the  tri^  of  a 
oriminal  cause,  see  Tria.l  1 ;  Lingquiat  t.  State,  Sit. 

ATTOBNEY*S   FEES — Allowance  to  wife  in  divaroa  prooending. 
Bee  DlVOBOB  5,  6;  Bilker  v.  Hilker,  4SS. 

BANES  AND  BANEZNO— 

Coilectiona. — Inmivency  of  Bank  Making  CoUeetioru. — Truttt. — 
Plaintiff  bank  sent  a  note  to  defendant  bank  for  collection.  De- 
fendant oolteoted  the  note,  receiving  in  pavment  the  maker's 
check,  charged  the  amount  of  the  check  to  its  deposit  account, 
and  drew  a  sight  draft  on  a  corresponilent  bank,  in  which  it 
hod  a  deposit  in  excess  of  the  amount  of  the  draft,  and  sent  the 
draft  to  plaintiff  as  a  remittance  of  the  proceeds  of  the  note  col- 
lected. PlaintiS  received  the  draft  and  forwarded  it  for  payment, 
but  the  paying  bank  refused  payment  for  the  reason  that  it  bad 
recai7ed  notice  of  the  failure  and  suspe:ision  of  defendant  bank. 
Held,  that  the  relation  of  trustee  and  cextui  que  truat  was  not 
created  between  the  banks,  but  simply  that  of  debtor  and  creditor, 
and  that  plaintiff  is  not  entitled  to  be  preferred  in  its  claim  over  tha 
general  creditors  of  the  insolvent  bank. 

Union  National  BarUe  v.  Citixena  Bank,  M.  i 

BIUA  AND  NOTES— Oravel-road  bonds  not  commercial  p^>er,  i 

see  Gravkl-Hoad  Bonds  2;  Kirsch  v.  Braun,  247. 
When  acceptance  of  promissory  note  will  be  oonaidered  aa  pay- 
ment, see  Payment  1,  2,  8;  Bradway  v.  Oroenendyke,  SOS. 

1.  Promiafory  Note.  —  Indorsement.  —  Suretyekip. — Ouaranty. — An 
indorsement  of  a  promissoiy  note  by  the  payee  as  follows:  "For 
value  received,  I  hereby  sell  and  assign  the  within  note  to  W., 
and  guarantee  the  payment  and  collection  of  the  same,  and  agrea 

to  pay  all  attorney's  fees,  and  do  waive  presentment  for  payment,  ' 

protest  and  notice  of  protest  and  nonpayment  of  the  same,"  consti- 
tuten  a  direct  and  absolute  undertaking  to  pay  the  note,  upon  which  j 

undertaking  the  indorser  is  liable  at  the  suit  of  an  as.siirnee;  and  | 

it  is  not  required  of  such  assignee  that  he  attempt  collection  from  I 

the  maker  before  proceeding  against  such  indorser.  i 

Metzger  v.  Hubbard,  1S9.  I 

2.  AasignTnent. — Indetrtement. — Merger. — An  undertaking  indorsed  . 
on  a  noto  by  the  payee  thereof  is  not  merged  into  a  separate  written  | 
assignment  of  such  note  by  the  mere  acceptance  of  such  assi^-  | 
ment.                                                                                                  ib. 

8.    Renewal.— T^a  term  "renewal,"  as  ^plied  to  promissory  notes,  | 

means  the  reeoteblishment  of  the  particular  contract  for  another  I 

period  of  time,  Kedey  v.  Petty,  Odn..  179.  | 

BIiACKKALL— Sufficiency  of  information,  see  CRUCfAi.  Law  S; 

Uderback  v.  Stale,  5*5. 
BONDS— See  Oravel-Itoad  Bonds. 
Bonds  issued  for  the  purpose  of  obtaining  funds  for  the  ereotdon  ei 
school  buildings  constitute  an  indebtedness  against  the  tayii  city> 
See  UiJNiciPAL  CoRPOHATiONS  17;  WScoxonv.  City  of  Btuffton 
jM7. 


BONUB— Oontmued. 


BOUSDABITM— See  County  ScavKyoB. 

Agreement  to  Survey  of  Real  Estate. — Appeal. — Where  the  parties 
agree  upoa  the  location  of  a  line,  and  procure  the  survefor  to  run 
and  establish  the  same  accordinglj,  aeither  party  can  question  ita 
OorrectnesB  on  appeal  Qullett  v.  Pkillips,  SS7. 

BKEACH  OF  UAHBIAQB  I>B0HI8B— Instmction  as  to  the  re- 
lease at  def«idant  on  account  of  the  immoral  conduct  of 
plaintiff,  see  Inbtructiobs,  10;  Bowman  v.  Baumtan,  i$8. 

1.  Seduction. — Complaint.— rAntteer. — Where  in  a  suit  for  the 
breach  of  a  contract  of  marriage  seduction  is  alleged  by  vnj  of 
aggravation  of  damages,  a  plea  of  previous  unchastity  must  aver 
that  such  fact  was  not  known  to  the  defendant  when  he  promised 
to  marr^  the  woman.  lb. 

i.  Hefenge. —  Evidence. — Where  the  defense  in  a  suit  for  breach  of 
marriage  contract  is  the  lewd  and  immoral  conduct  of  the  plain- 
tiS,  the  rules  of  evidence  require  that  defendant  shall  be  held  to 
prove  under  such  plea  that  tne  contract  was  broken  by  him  on 
that  account,  and  not  upon  some  other  ground  not  disclosed  by 
the  pleadings.  Jb. 

BBIBBKY— Of  gravel-road  engineer,  see  Croidial  Law  7,  8,  9; 

State  V,  Duncan,  318;  State  v.  Ray,  S3i. 

■BVTLDtTBQ  AND  LOAN  ABSOCIATIOHB— 

1.  Inaolveney. — Where  a  building  and  loan  association  beoomee 
insolvent,  and  is  placed  in  the  hands  of  a  receiver,  the  contracts 
between  the  association  and  borrowing  members  are  abrcgated, 
and  the  loans  become  due  and  payable  at  once  in  B  lump  sum. 

Marion  Tnut  Co.  v.  TruiteeM  Edwards  Lodge,  etc.,  96. 


tion  must  pay  to  the  receiver  the  amount  loaned  to  him.  with 
interest  at  the  rate  fixed  by  law  in  the  absence  of  contract,  and 
he  is  entitled  to  a  credit  thereon  for  the  interest  and  premium 
payments  made,  reckoned  by  the  rule  for  partial  payments,  leaving 
the  stock  payments  subject  to  losses  and  expenses.  lb. 

B.  Insolvency. — iTUurance  Company  Doing  Building  and  Loan  Bu»i- 
neaa. — A  company  was  incorporated  under  the  act  for  the  incor- 
poration of  mutual  life  and  accident  insurance  companies.  It  was 
provided  in  its  articles  of  incorporation  that  all  moneys  belonging 
to  it.  except  expense  funds,  might  be  loaned  In  any  manner  pro- 
vided for  in  the  policieB  or  certificates  of  the  corporation.  Loans 
were  made  on  the  building  and  loan  plan.  The  company  became 
insolvent  and  passed  into  the  hands  of  a  receiver.  Appellant  in- 
tervened in  the  receivership  case  and  asked  that  a  oond  given 
by  him  to  the  insolvent  for  a  loiui  be  found  paid  and  ordered  can- 
celed. IMit.  that  appellant  is  chargeable  with  the  amount  of 
money  received  by  him,  with  sii  per  cent,  interest  from  date,  less 
tto  amounts  paid  as  interest  and  premium,  or  "additional  dues." 
under  the  loan  certificate,  and  less  the  amoout  paid  the  receiver, 


BCrCLBINa  AND  LOAJT  ASS0CIATI0H8— Oontiiuad. 

and  all  other  sums  paid,  except  atoak  da«a,  to  be  computed  as 
partial  pnrments:  and  is  entitled  to  share  in  the  residuum  on  the 
baaia  of  the  amount  of  stock  dues  paid, 

Huter  V.  Union  Tnut  Co.  Bee.,  20i. 

4.  Interest. — Urary. — Contracts  entered  into  between  building  and 
loan  associations  and  memberB  for  intArest  in  excess  of  the  legal 
contract  rate  are  not  in  their  nature  usurious,  since  the  member 
stands  in  the  dual  relation  of  borrower  and  lender,  and  the  trans- 
actions by  reason  of  the  mutuality  of  relationship  and  the  contin- 
gent cost  of  the  use  of  the  money,  are  not  mere  loans  of  money  as 
between  strangers. 

Security,  Savings,  etc.,  Awociation  t,  Elbert,  19S;  Intemationai 
Building,  etc.,  AMociation  \.  Watl,  654. 

5.  Utwry. — Pretumption. — Where  defendant  in  an  aotion  against 
him  to  foreclose  a  ouilding  and  loan  association  mortgage  aaaerted 
under  the  plea  of  usury  that  the  loan  was  not  offered  m  open  meet- 
ing, and  that  the  by-laws  were  in  conflict  with  the  statutea  of  the 
State,  the  burden  was  on  him  to  prove  such  claim,  since  the  law 

£  resumes  that  the  association  exercised  ita  granted  powers  accord- 
ig  to  law.  Intematitmal  BtiUding,  etc.,  Asaoeiation  t.  Waii,  554^ 
V.  Premium*. — Payment  by  Rate  urithcu-t  Bidding. — Contraota  be- 
tween building  and  loan  associations  and  membets  for  the  payment 
of  premiums  by  rate,  without  bidding,  instead  of  in  grcws,  are  au- 
tboTiznd  by  the  act  of  ItJUT  (Acts  1U0T  p.  287),  and  bbuI  act  legalixaa 
all  Buoh  oontracts  previously  made.  lb. 

7.  Jiqwynwaf  of  Loan.— Premiums.— Credili.—StcUoa  4450  Bumi 
1894relative  to  the  repayment  of  loans,  ni  titling  the  borrower  tr  " — 


much  of  the  premium  or  discount  paid  by  aim  on  his  loan  for 
the  priority  thereof  oa  shall  bear  the  same  proportion  to  the 
whole  premium  by  him  paid,  which  the  unexpired  time  for  which 


the  loan  was  made  bear^  to  the  whole  time  for  which  the  loan  k 
made"  applies  only  to  instances  in  which  the  premium  has  been  de- 
termined in  gross,  and  in  which  at  the  time  of  withdrawal  the  mem- 
ber has  paid  all  or  morethan  a  proportional  part  of  the  premiom. 

B.  Foreign  Corporation*. — Contraeti. — Failure  to  Comply  icith 
Statutory  Begulaliona. — The  failure  of  a  foreign  building  and  loan 
association  to  comply  with  the  act  of  1893  (^^494-1433  Burns  imt), 
making  it  unlawful  for  euch  association  to  do  business  in  this  State 
until  it  has  complied  with  the  provisions  thereof,  does  not  impair 
the  obligation  of  existing  contracts,  nor  prevent  such  aasociation 
from  enforcing  oontracts  entered  into  prior  to  the  passage  of  the 
act.  Security  Savings,  etc.,  Attn.  v.  EUiert,  198. 

B.  Foreign  Corporations. —  Contract*. —  Faiiure  to  Comply  Kith 
Statutory  Regulations, — A  contract  entered  into  by  a  foreign  build- 
ing and  loan  aauociation  with  a  citizen  of  this  State  is  not  rendered 
invalid  by  reason  of  the  failure  o(  the  association  to  comply  with 
g^345U-34Sg  Bums  1BB4,  providing  that  foreign  corporations  cannot 
enforce,  in  any  court  in  this  State,  any  contracts  made  by  their 
agents  until  such  agents  Hie  certificates  of  their  appointment  and 
their  principal's  consent  to  be  sued  in  this  State  by  service  of  proc- 
ess upon  the  agent,  and  a  compliance  with  tlie  statute  at  any  time 
before  bringing  liuit  renders  such  contracts  enforceable.  lb. 

10.  Foreiiia  Corporationt. — Contracts. —  The  State  may  fix  the 
terms  mi  which  foreign  corporations  may  enter  to  do  business,  but 
if  a  foreign  corporation  is  permitted  to  enter,  the  validity  of  ita 
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ooQtrBcta  with  citizens  of  the  State  must  be  determined  br  tbe  rules  ' 
that  appl7  to  similar  contraota  between  citizeuH  »nd  domestio  cor- 
porations, lb. 
OABSJEBS-SeeRuLKOADS.    The  action  of  a  r&ilwa;  company  In 
granting  to  a  transfer  company  the  exclusive  right  to  stand  hack* 
upon  its  depot  grounds  and  soLicEt  business  ia  against  public  policy. 
Bee  MONOPOLIKS.    Itidianapolit  Union  R.  Co.  t.  Doht,  JO. 
Contracts. — MonopolUa. —  Union  Railway  Company. — A  oompanr 
Oi^jmized  under  the  act  of  1»83  for  the  incorporation  of  union  rail- 
way companies  (Acts  188S  p.  30),  cannot,  under  its  right  to  make 
rules  and  regulations  concerning  its  station  and  grounds,  grant 
to  a  transfer  company  the  exclusire  right  to  stand  itBckB  upon  its 
depot  grounds  and  solicit  bnsineas.                                              Jb. 
0ABB8  OTXBBUIiXD— See  OTKRROI.BD  Gabeb. 
CHATTEL  HOBTaAaBft-See  Mortoioes. 
A  mortgagor  of  household  goods  cannot  by  oontraot  waive  the 
rights  granted  him  by  the  act  of  1697  (Acts  1897,  p.  fni).     See 
RsLBiaS;  Zumpfe  V.  Gentry.  gl9. 
OHOSB  IN  AOnON— A  claim  for  damages  for  real  estate  appn^- 
ated  by  a  railroad  company  is  a  chose  in  action,  and  paaaee  from 
the  owner  of  the  real  estate,  upon  his  death,  to  his  personal  repre- 
Mutatives,  and  not  to  his  heira.    See  Ejunknt  Dohaih,  1 ;  JndMin- 
apolt*.  etc.,  S.  Co.  v.  Prvx,  31. 
A  widow's  right  of  dower  under  §107  R.  8.  1848  was  a  man  ohoee 
in  action,  see  Dowek,  1 ;  Oru&ba  t.  Leyendeeker,  SfS. 
CiTiiEB — See  Municipal  CoRPo&ATiotrB. 

OOTrTrATWBATi  ATTACK — A  suit  to  enjoin  the  improvement  of  a 
street,  being  a  collateral  attack  upon  the  proceedings  of  the  mu- 
nicipal offloers,  only  such  qnwtions  as  go  to  the  jurisdiction  and 
power  of  such  oflScers  can  be  considered. 

Caatm  v.  City  of  L^tanon,  S67. 
Before  a  railroad  company  can  maintain  an  action  to  enjoin  the 
establishment  of  a  public  highway  across  its  yard  and  switching 
tracks,  it  mustehow  that  the  orderof  the  board  locating  the  high- 
way was  absolntelj  -roid.    See  HiaHWAYS  1 ;  Ooid  t.  Pittiburgh, 
etc,  R.  Co..  SSS. 
Decree  for  sale  of  real  estate  for  parmenc  of  debts  is  not  subject  to 
a  collateral  attack  by  a  party  to  the  proceeding.   See  Dbobdents' 
Estates,  2;   Watkint  v.  Leima,  Adm.,  64s. 
COKKBBCE— ^The  fee  imposed  by  the  act  of  1895  for  filing  articles 
of  incorporation  by  railroad  companies  is  not   a  tax  upon  the 
right  to  carry  on  the  business  of  interstato  commerce.     See  Cor- 
porations, a,  Chicago,  etc..  R.  Co.  v.  State,  eairer.,  I34. 
OOHFIiAlNT— See  Pleadinq. 
To  set  aside  conveyance  as  fraudulent,  see  FraudtjIiZNT  Convey- 
A»0E8, 1;  Kedeg  v.  Pettj;.  Odn..  170. 
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COHFUklBT— Oontinaed. 

Neoassarj  aUegations  ia  aa  aotion  b^  trustee  to  Mt  aside  a  oonvef- 
anoe  as  fraudulent,  see  ASBiomiEMT  por  Bbnsfit  of  Credttoks, 
S;  Seariea  v.  Little,  iSS. 

To  reoover  title  to  real  estate  alleged  to  h&vt,  been  forfeited  bjr 
reason  of  the  breach  of  a  condition  subsequent,  see  Deeds,  S; 
Prtaton  -v.  Bomnorth,  458. 

Ia  action  to  foreclose  mortgage  and  quiet  title,  see  Hobtoaqss,  I; 
Tom  T.  Bracfcen,  49£. 

In  an  action  to  enforce  a  trust  in  real  estate,  see  Tbqsts,  7 ;  Santdd 
T.  Moore,  S9S. 

In  action  for  damages  for  personal  injuries  caused  by  defective  ma- 
chinery  pending  a  promise  made  by  employer  to  repair  same,  see 
Uastxr  and  Servant,  S,  8,  4;  MeFarlan  Carriage  Co.  v.  Jtttter, 
107. 

In  action  for  personal  injury  of  traveler  at  railroad  and  highiny 
crossing,  see  Plkadwo,  1;  Baltimore,  etc.,  R.  Co.  v.  Foung,  163. 

Soffiolency  of  complaint  in  an  action  against  a  railroad  company 
by  an  employe  for  personal  injuries  caused  by  the  defective  con- 
dition of  defendant's  tracks,  see  NsauoRNCS,  1,  S;  LouimnJU, 
etc.,  R.  Co.  V.  Kemper,  618. 

In  an  action  against  a  telephone  company  for  an  injury  sustained 
by  plaintiff  by  lightning  conducted  into  a  storeroom  by  defend- 
ant's wires,  see  Plradinq,  2;  Seheiber  v.  United  Tel.  Co.,  699. 

In  action  for  damages  for  selling  cartridges  to  minor,  see  Co>'TBIBU- 

TOET  NbOLIORNCB,  1,  8,  4;  Oartin  v,  Meredith,  IB. 

In  action  for  seduction,  see  Skddctiok,  1,  S;  Gunder  v.  Tibbitt, 

Adm..  691. 
InajointaeUtm  to  reviewa  judgment,  see  Judgments,  8,  7;  Wanw 

T.  Irmn,  tO. 
OOHSTITUTIONAIi  LAW— Elimination  of  port  of  statute,  see 

Btatctbs,  8;  StcUe  v.  Ray,  S3i. 
Constitutionality  of  act  of  1898  ohanging  the  age  of  consult,  see 

Statdtbs,  4;  Liiigqwist  t.  State,  6iS. 
Constitutional  limitation  of  municipal  indebtedness,  see  Hdnicipai, 

Corpora TiONa,  17;  Wileoxon  v.  City  of  Bluffton,  S67. 
The  act  of  18S5  amending  the  acts  of  1891  relative  to  the  incorpo- 
ration and  consolidation  of  corporations  is  not  retroactive.    See 

STATUTKa,  S;  Chicago,  etc.,  R.  Co.  v.  State,  ex  rd.,  iSi. 
The  act  of  1899  (iota  1899,  p.  195),  for  the  protection  of  Ssh  ^d 

game,  is  not  violative  of  article  4,  glD,  of  the  Constitution. 

as  embracing  more  than  one  subject.    See  Fish  and  Qake,  1; 

Outtavel  V.  State,  61S. 
I,    Statute*.— Title  of  Act.— A.T\ic\^  i,  §19of  theConstitutionroquitw 
that  the  subject  of  an  act  shall  be  expressed  in  the  title,  but  does 
not  require  that  matters  connected  with  and  growing  out  of  the 
■object-matter  shall  be  expressed  in  the  title  of  the  act. 

Chicago,  etc.,  R.  Co.  v.  State,  eztvl..  I3i. 


SOHdTlT  UIZOHAIi  LAW— Oontaaned. 

$  Invalidity  of  Statute.— Bevietn.—CowtB  win  not  pa88  opoD  a  oon- 
otttutioDal  queatton,  and  decide  a  statute  to  be  invalid,  unless  Buoh 
deciaton  ia  aosolutel^  necessary  to  a  disposition  of  the  oanie  on  its 
merits.  State  t.  Darlington,  J. 

5.  Drains.—  County  Surveyor.—  Sections  5893-5638  Bums  1894,  pro- 
viding for  tbe  raallottingof  oounty  drains  b;f  the  oount^survejor, 
and  g5675a9  to  Inspoctingand  acceptinif  completed  allotments  are 
not  unconstitutloaal  as  imposing  a  judicial  function  upon  a  minis'' 
terial  officer.  Ellit  v.  Steuben  County,  91. 

4.  Fees  and  Salaries. — County  Officers. — The  fee  and  salary  law  of 
1891.  aa  amended  by  the  acts  of  ltS93and  1895,  fixing  the  salaried  of 
counhr  officers  in  each  county  of  tlie  State,  and  the  fees  to  be  paid 
for  official  services,  recjuirinRthe  whole  amount  of  the  feescoUoctsd 
to  be  paid  over  to  the  county  treasurer,  and  directing  that  the 
salaries  of  such  officers  be  paid  out  of  any  moneys  in  the  count;' 
treasury,  not  otherwise  approprinted,  with  the  proviso  that  the 
amount  paid  to  any  offlr^er  shall  not  exceed  the  sum  turned  in  by 
him,  ia  not  unconstitutional  in  that  it  fails  to  Rrade  the  compensa- 
tion of  officers  in  proportion  to  population  and  necessary  services 
required  wiljiin  the  meaning  of  tne  provision  of  §S3,  articteiof  the 
Constitution  prohibiting  local  or  special  laws  relative  to  fees  or  sal- 
aries, "  except  that  laws  may  be  so  made  as  to  grade  the  compensa- 
tion of  officers  in  proportion  to  the  population  and  the  necessary 
services  required."  Harmon  v.  Board,  etc.,  68. 

6.  Chattel  Mortgages.—  Household  Goods. — Sections  I  and  3  of  the  aot 
of  March  8,  1897,  (Acts  1897  p.  271),  providing  tliat  a  stipulation 
in  a  mortgage  of  household  goods,  giving  the  mortgagee  the 
power  to  sell  the  mortgaged  property,  shall  be  void,  and  requir- 
ing that  a  sale  of  suchproperty  to  satisfy  the  mortgage  thereon  shall 
be  under  a  judicial  proceeding,  and  providing  that  the  mortgagee 
■hall  not  be  entitled  to  p;)s.ses.-iion  of  tne  property,  unless,  in  accord- 
ance with  the  terms  of  tlia  niongage.  he  takes  actual  possession  of 
the  property  at  the  time  of  the  execution  of  such  niort);ai^e,  are  not 
unconstitutional,  as  granting  to  the  owners  of  household  goods 
special  privileges  and  immunities.  Zumpfe  v.  Gentry,  Si9. 

5.  Soldier^  Home.  —  Jurisdiction  of  United  States.  —  Retroces- 
sion to  State.  —  The  act  of  Congress  of  July  7,  I8BB  (Acts 
Cong.  1897,  1898,  p.  688).  known  aa  the  Retrocession  Act,  t^ 
whiSi  the  jurisdiction  over  certain  territory  pu»clia»ed  by  the 
United  States  of  the  State  of  Indiana  for  the  location  of  a  branch 
of  the  National  Home  for  Disabled  Volunteer  Soldiers  was  retro- 
ceded  to  the  State  is  not  violative  of  article  1,  §a  of  the  federal 
Constitution  conferring  upon  Congress  the  power  to  acquire  exclu- 
sive jurisdiction  over  lands  purchased  by  the  United  States  for 
certain  enumerated  purposes,  with  the  consent  of  the  State,  ex- 
pressed through  its  legislature.        Slate,  ex  rei.,  v.  Board,  etc.,  SOB. 

7.  Special  Xiegislation.  —  Corporations. — Insurance  Companies. — 
The  act  of  1865  (Acts  1865.  p.  110,  Spec.  Ses),  amending  the 
aot  of  1836  for  the  incorporation  of  the  Indianapolis  Insurance 
Company  by  striking  out  the  limitation  on  corporate  duration 
so  that  the  company  should  be  "A  body  corporate  with  per- 
petual succession,''  and  th^  act  of  18H3  (Acts  1883,  p.  135)  providing 
that  all  existing  private  corporations  organized  by  special  act  or 
charter,  passed  before  the  present  Constitution  took  effect,  should 
continuethirty  years  after  the  passage  of  the  act,  and  where  such 
special  act  or  any  amendment  or  supplement  to  such  act  gives  the 
right  to  exist  for  a  longer  period,  or  perpetually,  such  corporation 
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should  oontiniie  for  such  longer  period,  or  porpebiall;,  as  so  givrai, 
are  Tiolalive  of  article  11.  section  13,  of  the  Constitution,  providing 
that  "  CorporatioQB  other  than  banking  shall  not  be  created  by 
(ipeoial  act,  but  may  be  formed  under  ^enoral  laws,"  and  of  article 
1.  section  23.  which  provides  that  "  The  Qeneral  Aaaambl;  ehallnot 
grant  to  any  citizen  or  class  of  citizens  privilegeB  or  immumties 
which  upon  the  same  terms  shall  not  aquallybelong  to  all  citizens." 

In  lie  Application  of  the  Bank  of  Conuneree,  460, 

OOHmTDAKOS— 
Absence  of  Witnest, — The  failure  to  grant  a  continuance  on  account 
of  the  absence  of  a  witness  will  not  be  renewed  on  appeal,  where  it 
is  showD  that  the  witness  was  old  and  infinn,  and  the  fact  sought 
to  be  proved  bj  the  absent  witness  vraa  testified  to  bj  fourteen 
other  witneasee.  Ovnder  v.  TQibitt,  Adm. ,  SSI. 

OONTRACTB— See  Salbs;  Trustb. 
Contracts  between  building  and  loan  aasociationB  and  borrowing 

members  are  abrogated  by  insolvency  of  association.    See  Build- 

IKQ  AND  IiOAN  .Assoc lATIONij,  1;    Marion  Trtut  Co.  t.   7Vu«fe«t 

Edtaird^  Lodge,  etc.,  96. 
Talidily  of  contracts  of  foreign  corporationB  not  authorized  to  do 

business  in  this  State,  see  BuiLDiNa  and  Loan  AssoouTioim,  10; 

Security  Saving*,  etc.,  Assn.  v.  Elbert,  193. 
Oiving  a  transfer  company  the  exclusive  right  to  stand  hacks  npcm 

depot  grounds  and  solicit  busineas,  sea  Cakbiebs;  Jndtanopolu 

Union  R.  Co.  V.  Dohn,  10. 
AataoedMit  statements  will  not  be  reoeived  in  evldmoe  to  i'np<WK^h 

the  t«rms  of  a  written  contract.  Smith  v.  Barber,  SS2. 

Promi»e  Made  for  Benefit  of  Third  Pervon.  —  Tnutt.  —Where  one 

person  agrees  with  another,  on  a  sufficient  consideration,  to  do  a 

thing  for  the  benefit  of  a  third  person,  such  third  pereoo  nwy 

enforce  the  same  if  not  rescinded  before  acceptance. 

tiansdel  v.  JToore,  S9S. 
COHTBIBUIOBT   NXOLIGENCE  —  See  Hastek  and  Sbrvaxt: 

Neoliosxce;  Railroads.     Of  person  at  railroad  and  highway 

crossing,  see  Railroads,  S;  Baltimore,  etc.,  R.  Co.  v.  Young,  1G3. 
The  employers'  liability  act  of  1893  does  not  relieve  the  employe 

from  that  caution  and  care  of  himself  required  by  the  common 

law.    See  Master  and  Sbetant,  7;  Whitcomb  v.  Standard  Oil 

Co.,  SIS. 
1.  Perianal  Injury. — Complaint. ^\  complaint  for  damages  which 
alleges  tbatdefendantne>;ligeiitly  and  unlawfully  sold  cartridges  to 
a  minor  who  wt'iit  hunting  with  plaintiff,  ahoy  nino  years  old,  and 
while  the  boys  were  sitting  on  a  lo;;  nuar  each  oth«r  a  gun  contain- 
ing one  of  tbe  rartridfjos,  held  bv  tlie  boy  who  purchased  them,  was 
dl^harged.  injuring  plaintifT,  is  not  sufficient  as  against  a  de- 
murrer, where  it  ia  not  expressly  ai-errod  that  plaintiff  was  free 
from  contributory  negligence.  Oartin  v.  Meredith,  }H. 

9.  Personal  Injury.— Violation  of  ^fofute.  — The  fact  that  defend- 
ant's negligence  is  violative  of  a  potiitiva  statute  will  not  warrants 
recovery^  in  an  action  for  a  personal  injury,  whcui  contributory  neg- 
ligence is  shown  to  exist  on  the  part  of  the  one  sustaining  the 
in  jury,  Jb. 


COHTBIBUTOBT  KEaUQBN'aS— Oontmaed. 

8.  WUful  Injury.  —  CoMplaiitt.  —  A  oomplaint  Magmg  that  do- 
feadant  negligently  and  unlawfutly  so[d  cartridges  to  a  minor, 
and  that  while  saoh  parohaaer  and  plaintiff  were  sitting  on  a  log 
near  each  other  a  gun  containing  one  of  the  cartridges  was  dis- 
charged, injuring  plaintiff,  does  not  charge  a  wiiful  wrong  and 
thereby  relieve  plaintiff  of  the  burden  of  denying  oontributo^ 
negligence  in  htH  complaint.  lb. 

4.  Wilful  Injury. — Complaint — The  rule  that  a  ooinplaint  in  an 
action  for  a,  peiBonal  injur;  due  to  the  negliKonoe  of  the  defend- 
ant ia  required  to  negative  contributory  negligence  on  the  part  of 
the  injured  person  does  not  prevail  where  the  injury  was  wilfully 
or  purposely  done.  Jo. 

00BP0BATI0N8— See  BTnLDiNQ  asd  Loan  Assocutiohs;  Mumioi- 

PAL  COHPORATIONB. 

Special  legislation,  see  CoNSTrriTnoNAL  Law,  7;  In  Be  Aj^ieaUon 

of  the  Bank  of  Commerce,  460. 
Failure  to  file  articles  of  incorporation,  see  Judghents,  Si  Chieago, 

ttc.  R.  Co.  V.  State,  ex  rd.,  ISk. 
The  act  of  189S  relsliTe  to  the  incorporation  and  oonaolidatlon  of 

oorporationa  is  not  retroactive,  see  Statutkb,  3;  lb. 
In  a  guo  warranto  proceeding  against  a  corporation  to  seize  its  cmr- 
porate  franohiae,  the  court  may,  in  the  exercise  of  its  discretion, 
declare  a  forfeiture  of  defendant's  fianohlse,  or  the  judgment 
may  be  for  forfeiture  or  ouster  of  the  right  of  defendant  to  Qon- 
tinne  the  illegal  ants  established,  see  Quo  Wakranto,  2;  atatt,  ex 
rd.,  V.  PorilanA  Nat.  Oat  Co.,  iSS. 
Failure  of  foreign  corporation  to  comply  with  statute  fixing  ths 
terms  on  which  such  associations  may  enter  the  State,  see  BuiLD- 
aa  AND  Loan  Assooiatiokb,  0,  10;  Security  Savingi,  etc,  Ann. 
T.  Elbert,  198. 
1.    Monopolies.— Restriction  of  Competition.^  Oa*  Companies. — 
An  agreement  entered  into  by  a  corporation  engaged  in  furnish- 
ing natural  gae  to  the  inhabitants  of  a  city,  fixing  the  price  of 
gas  to  be  charged  consumers,   and  stipulating  that  neither  com- 
pany would  furnish  gas  to  persons  who  were  cunsumeis  of  the  other 
company,    ia    unlawful,    and  furnishes  a    basis  for  a  monopoly. 
State,  ex  rel..  v.  Portland  Nat.  Gan  Co.,  483. 

5.  Inierttnte  Commerce.— Railroads. — The  fee  imposed  by  the  acts 
of  1H91  (Acta  1881 ,  pp.  84,382)  as  amended  by  the  act  of  1895  (Acts 
ltj95.  p.  255)  for  filing  articles  of  iucor|)oration,  or  consolidation  of 
corporations,  is  not  a  tax  apim  the  riRht  to  carry  on  the  business 
of  interstate  commerce,  but  in  a  tax  upon  the  right  to  incorporate. 

Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.,  234. 

8.  Contolidalion.— Statutes— Title  of  Act.— Railroads.— The  act  of 
1895  amending  the  acta  of  1891  relative  to  the  incorporation  and 
consolidations  of  corporations  is  not  invalid  for  the  reason  that 
the  title  of  neither  act  makes  any  reference  to  articles  of  consolida- 
tions or  to  consolidated  corporations,  since  a  consoUdated  corpora- 
tion is  regarded  simply  as  a  corporation.  lb. 

4.  CoTUolidalion.  —  Arlicle.s  of  Incorporation.  —  Statutes.  —  Con^ 
atraetion,  —  Railroads,  —  Treating  the  acts  relative  to  the  in- 
corporation and  consolidation  of  corporations  as  in  pari  materia 
(Acta  l^iei.  pp.  e4,  89-J  and  Acts  l^O.").  p.  3.W)  the  term  "corporation" 
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is  to  be  construed  as  iQcluding-  also  ooiutolidations  of  oorporatioiu, 
and  BO  far  as  concems  the  filing  of  articles  of  incarporation,  u 
provided  in  said  acts,  a  consolidation  of  two  or  more  corpoiationfl 
IS  to  be  treated  as  simply  a  corporation.  lb. 

5.  Articles  of  Incorporation.  —  Congolidation.  —  Penalties.  —  Sail- 
roods.— The  act  of  1895  amending  the  acts  of  1801  relative  to  the 
incorporation  and  consolidation  of  corporationa  adds  nothiue 
to  the  penalty  imposed  bj  the  acts  of  1661,  but  provides  a  method 
of  enforcing  the  penalty  provided  in  the   former  acts.  lb. 

6.  Constitutional  Law. — A  subscriber  to  the  capital  stock  of  a 
proposed  corporation  can  not,  in  an  action  to  recover  his  unpaid 
subscription,  raise  thequestion  that  no  de  jure  organiTation  was  per- 
fected because  the  statute  under  which  the  corporation  was  organ- 
ized was  in  violation  of  gU,  article  14  of  tne  Constitution,  on 
account  of  the  failure  of  the  let^lature  to  secure  the  debts  of  such 
companiesby  the  individual  liability  of  the  corpor^tois. 

Williams-v.  Citizens,  etc.,  Co.,  49^. 

7.  Stock  Subscription. — Paj/Tnent. — A  subscriber  to  the  capital  stock 
of  a  proposed  corporation  can  be  compelled  to  pay  bis  BubscripLion 
only  upon  the  completion  of  a  dejure  organization  of  the  contem- 
plated corporation.  lb. 

8.  Execution  of  Deed  by  Vice- Presitfent.— Unless  otherwise  provided 
by  statute,  by  the  charter  of  the  corporation,  or  its  by-laws,  the 
deed  of  a  corporation  may  be  executed  as  well  by  its  vice-president 
"  3  by  its  president,  and  when  so  eiecuted,  with  other  necessary 

InalitieB,  it  will  be  presumed  that  the  vice-president  had  author- 
n  behalf  of  the  corporation.     Ellison  v.  Branstralor,  ijb*. 

9.  Record  of  Deed. — Description  of  Corporate  Seal. — The  record 
of  a  deed  purporting  to  be  the  deed  of  a  corporation,  and  executt^ 
and  recorded  more  than  forty  years  ago,  allows  that  there  was  K 
seal  upon  the  instrument  but  does^ot  describe  it  as  the  seal  of  the 
corporation.  The  ieatat-um  clause  of  the  deed  states  that  the  com- 
pany had  caused  their  corporate  seal  to  be  afBsed,  and  the  certifi- 
cate of  acknowledgment  sets  forth  that  the  seal  was  affixed  by 
autiiority  of  the  board  of  directors.  Held,  that  the  record  suffi- 
ciently shows  that  the  seal  by  which  the  deed  was  attested  was  the 
corporate  seat.  lb. 

10.  Presumption  tw  to  Authority  of  Secretary  to  AttUe  Seal.— Tbo 
secretary  of  a  corporation  is  the  proper  custodian  of  the  corporate 
seal,  and  when  he  affixes  it  to  a  deed  or  other  instrument,  tha  pra- 
sumption  is  that  he  did  so  rightfully  by  the  direction  of  the  coi^ 
poraCion.  A. 

OOSTS— 

An  appe^  will  not  be  entertained  simply  to  determine  who  shall  pay 

.  the  costs.  Manlove  v.  State,  SO. 

1.  Failure  of  Special  Finding  to  Specify  Amount.  —  /ippcol.— 
A  provision  in  a  decree  for  the  payment  of  a  specilic  amount  of 
co.sts  accrued  in  the  original  judgment  will  not  be  stricken  out  on 
appeal  beoauae  the  special  Gnding  of  the  trial  court  did  not  specify 
the  amount  of  costs  accrued.  Kedey  v.  Petty.  Gdn.,  I7S. 

2.  Impeachment  Proceedings. — Act  of  1S97. — Action  Instituted  tn 
Nfinies  of  Grand  Jurors  Instead  of  State. — Where  an  impeach- 
ment proceeding  was  instituted  under  the  impeachment  act  of  1897 
(Acts  18U7.  p.  278)  in  the  names  of  the  individual  members  of  tbe 


C0BT8—  Oon  tinned. 

^rand  jurj,  the  prosecutisK  attorney  and  his  deputr,  instead  of 
ui  the  name  of  the  State,  and  the  proseontion  resulted  in  favor  of 
the  accused,  the  plaintiffs  should  not  be  held  liable  for  costs. 
Roiee  T.  BateTtian,  6M. 
COUH'iJCBS — Are  not  liable  for  services  of  deputy  county  Hurveyor. 
See  County  SUBvayOR;  Ellin  v.  Steuben  County,  9X. 
The  county  is  not  liable  for  fees  .to  an  attorney  appointed  \fj  the 
court  as  counsel  for  one  admitted  to  prosecute  a  civil  action  as  a 
poor  person.    See  Attorney  and  Client,  1;  Board,  etc.,  v.  PoJ- 
ktrd,  371. 
Fee  and  salary  law  of  1S91,  as  amended  in  1898  and  1895,  is  oon- 
stitutiooal.    See  Constitotional  Law,  4:  Harmon  v.  Board,  ■ 
etc..  as. 
COUHTT    COKHISSIONIIIIS—The   county   conunisdoneTs  have 
plenary  jurisdiction  over  the  subject-matter  in  a  proceeding  to 
establish,  locate,  or  change  a  public  highway,  and  the  jurisdic- 
tion of  the  parties  is  obtained  by  publication  or  posting  of  notices 
as  provided  by  statute.    See  Highways,  2;  Gold  v.  Pittsburgh, 
etc.,  B.  Co.,  S3S. 
Presumption  as  to  proceedings  before  board  of  oonunissloneTs  in  ft 

highway  proceeding,  see  Hiuhways,  1 ;  lb. 

An  appeal  taken  from  the  board  of  oommissionere  to  the  circuit 

court  during  term  constitutes  notice  of  tbe  proceedings  in  the 

circuit  court  as  against  all  parties  to  the  record  before  the  board. 

Kirick  V.  Bratai,  £4?. 

When  judgment  on  appeal  from  the  board  of  commissioners  is  not 

rendered  void  as  being  collusive  and  ex  parte,  see  Jodshknts,  8; 

lb. 

Contraeti. — Jr^ncf  ion.^An  action  by  a  taxpayer  to  annul  a  contract 

entered  into  Dy  the  board  of  commissioners  employing  a  person  on 

a  commission  or  percentage  to  discover  and  report  property  omitted 

from  taxation,  and  to  enjoin  payment  thereunder,  cannot  be  Tnain- 

tained,  sinoe  §7833  Bums  1894  provides  an  adequate  legal  remedy 

by  requiring  such  claimant  to  file  h'm  wxount  in  the  commissioners' 

court  ten  days  before  the  banning  of  the  term,  and  gives  any 

taxpayer  the  right  to  appear  and  contest  the  claim. 

Board,  etc.,  v.  XHclcinton,  esS, 

OOtrKTT  SUBVETOB— See  Boundaries.  A  declaration  of  a  county 

surveyor  contradicting  his  official  survey  is  noL  admissible  in  evi- 

idence.  Ellison  v.  Branstrator,  146. 

County  not  Li'aMe  for  Services  of  Deputy.— A  coxmtj  is  not  lia.b\e  for 

the  services  rendered  by  a  deputy  surveyor  in  a  drainage  proceeding, 

since  there  is  no  statute  fixing  any  compensation  for  such  services. 

Ellis  V.  Steuben  County,  91. 

COmTS — See  Appellate  Court.    When  trial  court  cannot  amend 

billofexoeptions.  see  Appeal  AND  Error,  80;  Driver  v.  Driver,  8S. 

1.    Juriadictum. — A  court   of   general    jurisdiction    must  proceed 

■_  ..L J  ^jjij  upon  the  conditions  imposed  by  the  law,  and 
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an  assumpition  of  jnrfsdictioii  over  a  subject  or  porson,  upon  Um 
terms  denied  br  the  law,  is  as  unwarranted  as  the  assumption  of 
jurisdiction  wltnout  ita  territorial  limits. 

Lowery  v.  State  Life  Ins.  Co.,  100. 

2.  Jurisdiction. — Void  Judgment .  ^  vy  here  a  court  proceeds  with- 
out jurisdiction  its  judgment  is  wholly  void,  and  its  &ou- 
existencB  may  be  declared  upon  a  collateral  attack,  upon  the  sug- 
Keetion  of  an  amicus  curUe,  or  by  the  court  at  any  time  upon  its 
own  motion.  lb. 

8.  Jurisdiction. — In  the  absence  of  the  power  of  the  court  to 
exercise  jurisdiction,  it  cannot  be  conferred  by  agreement  of  the 
parties.  lb. 

4.  Jurisdiction. — Action  Against  Recfiver  Appointed  bg  United 
States  Court, — Railroads. —  The  receiver  of  a  railroad  company, 
acting  under  appointment  of  the  United  Staten  Circuit  Court,  may 
be  sued  in  a  staM  court,  without  previous  leave  of  the  appointing 
court,  for  damages  on  account  of  the  death  of  an  employe  caoaed 
by  the  alleged  negligence  of  the  company. 

Matott,  Ree.,  t.  Skimer,  Adm.,  S5. 

6.  Jurisdiction.  —  Divorce,  —  Witnesses.  ~  Appeal  and  Error.  — 
Where  the  jurisdiction  of  a  circuit  court  depends  upon  the  finding 
of  certain  facts,  the  exerclne  of  jurisdiction  implies  the  finding  of 
such  facts;  but  such  implication  cannot  Stand  on  appeal  in  the 
face  of  an  affirmative  showing  of  all  of  the  evidence  upon  which 
the  court  acted.  Driver  t.  llriver,  8JS. 

OBJVnXAL  LAW— See  Homioide. 

Suffloiency  of  indictment  for  obtaining  money  nnder  false  pretenses, 
see  Falsr  Pretenbbs,  1,  2,  3;  £ttat«  t.  MiiUr,  SS9;  L^ler  v. 
State,  8S. 

Prosecution  of  witnesB  for  giving  false  testimony  before  grand 
jiiry,  see  Pkhjuey,  1,  2;  State  v.  Twrley,  SiS. 

Sufficiency  of  evidence  to  show  felonious  intent,  see  Assault  Am> 
BiTTKRY;  Clinton  t  State.  SM>- 

An  appeal  in  a  criminal  cause  which  is  not  taken  from  a  final  judg- 
ment will  be  dismissed.  State  v.  Uptgraft,  23S. 

Instruction  defining  voluntary  manslaughter,  see  Ihstbcctionb,  14; 
Bridgewater  v.  State,  Suo. 

Misconduct  of  Counsel,  see  Trial,  I ;  Lingquiat  t.  Slate,  64s. 

1.  Larceny.— ETobezzlement.—Tha  access,  control,  or  possession  of 
property  by  an  employe  as  provided  in  ^202'i  Burns  mM.  defining 
the  crime  of  embezzlement,  meanh  more  than  mere  physical  ac- 
cess or  opportunity  of  approach,  and  a  farm  hand  who,  during  the 
alwence  of  his  employer,  and  without  his  knowledge  or  consent 
hnike  open  a  box  of  wheat  belanj^ng  to  liis  empioyer,  and  removed 
the  wheat  therefrom  and  sold  it.  is  guilty  ot  larceny,  and  not  of 
embezzlement.  Colip  v.  State.  5Si. 

2.  Blackmiiit.  —  Information,  —  Accusation.  —  An  infonnation 
charging  that  defendants  conspired  together  to  commit  the  crime 
commonly  known  as  blackmailing  by  filing  an  affidavit  before  an 
officer  having  jurisiiiction.  accusing  the  prosecuting  witness  with 
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n-hoever  aocnses  aaj  peraon  of  anr  orima  punishable  by  laV,  with 
intent  to  extort  or  giun  fium  eocn  person  any  chattel,  money,  or 
valuable  seourity  if  guilty  of  blaokmailing.  Uttertaek  v.  Stat«,  S4S. 
8,  Coercion  of  Etnplojfe. — Indictment. — Master  and  Servant. — 
An  indictment  charging  that  a  railway  oompany  did  unlawfully 
coerce  and  attempt  to  coerce  the  prosecuCing  witness  by  dis- 
charging him  from  ita  employ,  because  he  was  a  member  of  a  law- 
ful labor  organization,  does  not  state  facts  sufficient  to  constitute  a 
public  offeniie  within  the  meaning  of  %2'S(I2  Bums  1B94.  where  it  is 
not  charged  that  defendant  threatened  to  discharge  him  unless  he 
withdrew  from  the  labor  organization.  Slate  t.  Darlington,  1. 

4.  Failnre  to  Weigh  Coal  Before  Screening. —  Indictment. —  Min- 
ing Bosa. — An  indictment  under  §§?  and  7  of  the  act  of  March 
3,  1881  (Acts  1891.  p,  BT),  charging  thut  defendant  was  a  "mining 
boss  "  without  charging  that  he  exercised  the  duties  of  an  "  owner, 
operator,  agent,  leasee,  superintendent,  or  bank  boss,"  is  not  suffi- 
cient to  withs'tand  a  motion  to  quash.  State  t.  Pasco,  Sli. 

5.  Failure  to  Weigh  Coal  Before  Screening.  —  Indi^itment.  —  An 
indictment  under  $$3  and  T  of  the  act  of  March  S,  ISSt  (Acts 
I8S1,  p.  57],  which  charges  that  defendant  did  "unlawfully 
fail  to  weigh  said  oool  as  it  came  from  said  mine  before  the  same 
was  screened,  but,  on  the  oontrarr,  did  than  and  there  weigh  tlie 
same  after  It  had  been  screened,  without  disclosing  by  clear  and 
positive  averments  some  intended  or  executed  purpose  alTecting 
the  rights  of  the  miners,  states  no  offense.  lb. 

B.  Larceny.  —  Information.  —  Duplicity.  —  An  information  charg- 
ing that  defendant  at  a  time  and  place  named  "did  then  and 
there  unlawfully  and  "feloniously  steal,  tahe,  and  carry  away  of 
the  personal  goods  and  chattels  of  said  Jans  Engle,  85  In  money, 
and  tha  personal  goods  and  chattels  of  SamutJ  Engle.  84.50  in 
money,"  etc.,  is  not  bad  for  duplicity,  as  it  prima  facie  discloses 
the  laroany  that  occurred  at  the  saoie  time  aod  place,  and  consti- 
tuted but  a  single  transaction.  Ftimace  t.  State,  93. 

7.  Bribery. — G<rat>eI-Road  Sngineer. — Officer  De  Facto. — Indictment. 
— A  gravel-road  engineer  appointed  under  the  provision  of  the  act 
of  lSi)5(Actfl  1693,  p.  143),  in  an  o^cm  de  facto,  although  he  was  not 
a  resident  of  the  county  when  appointea,  and  in  a  prosecution  for 
bribery  he  will  not  be  permitted  to  raise  the  question  as  to  whether 
or  not  he  was  an  officer  dcjure.  State  v.  Duncan,  SIS. 

8.  Bribery.— Oravel-Iioad  Engineer.—Indictmenl.—Jn  a  prosecution 
oharging defendants withaconspiracy  to  bribe  a.  grai-el-road  Biij;in- 
eer  appointed  under  the  act  of  1»95  (Acts  1S03,  p.  143),  defemUnts 
will  not  be  permitted  to  raise  the  question  of  whether  or  not  the 
engineer  was  an  officer  dejure.  Stale  v.  Eay,  JJ'i. 

9.  Bribery.— QravelRoad  Engineer.— Officer  De  Facfo.— Persons  en- 
tering into  a  conspiracy  to  bribe  a  gravel-road  engineer  in  violation 
of  g2260  Bums  1HU4  are  guilty  of  a  crime  under  snid  section 
whether  such  engineer  waa  an  officer  de  jure  or  defaelo.         lb. 

10.  Verdict.— Larceny. — Where  accused  was  charged  in  the  in- 
formation with  the  crime  of  petit  larceny,  a  verdict  finding  that 
he  was  "guilty  as  charged  iu  the  indictment"  was  equivalent  to 
a  finding  that  he  was  guilty  of  petit  larceny,  and  the  misnomer  of 
the  Information  was  a  mere  irregularity,  by  which  defendant  wa.1 
not  prejudicsd.  Coiip  v.  State,  6S4. 

11.  Indeterminate  Sentence  Law. — Verdiet.-Evidence. — Anew  trir»l 
will  not  be  granted  on  account  of  the  failure  of  the  evidence  to 
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support  tho  lindiag  or  the  jury  that  accused  was  over  stxteen,  and 
less  than  thirty  years  of  age,  as  such  finding  has  notiiiDg  to  do  with 
the  question  of  his  guilt  or  innocence,  but  simply  determines  the 
place  of  hifi  confinement.  lb. 

12,  Indeterminate  Sentence  Law.—  Verdict. — Larceny. — A  verdict 
finding  accused  guilty  of  larceny,  and  that  he  was  over  sixteen 
years  of  age>  &ud  under  thirty  years  of  age,  is  a  sufficient  oompli- 
anoe  with  the  terms  of  the  act  of  1897  (Acts  1897,  p.  69)  requiring 
the  jury  to  "  find  and  state  whether  or  not  the  defendant  is  over 
sixteen  years  of  age,  and  less  than  thirty  years  of  age. "  lb. 

18.  Larcenp. — Ftneg. — Indeterminate  Sentence  Lain. — That  portion 
of  S2007  Bums  181)4,  making  a  fine  not  exceeding  9500  a  psit 
of  tne  penalty  for  the  offense  of  petit  larceny,  was  not  repealed  by 
the  indetermir"'  * ' —  " 


14.  Instraclion. —  Failure  of  Defendant  to  Testify. —  An  instruc- 
tion in  a  criminal  case  that  "  The  defendant  is  a  competent 
witness  in  his  own  behalf,  at  his  election.  If  be  fails  to  teticify,  it 
is  his  right  so  to  do,  and  the  fact  that  he  does  not  testify  will  raise 
no  presumption  of  any  kind  against  him,  and  no  inference  of  any 
kind  can  be  drawn  therefrom  by  the  jurv."  is  a  Guffic^tent  compli- 
ance with  the  fourth  subdivision  of  ^'"^8  Homer  1807,  requirmg 
the  court  to  instruct  the  jury  as  to  their  duty,  where  the  d^endant 
fails  to  testify.  Thrawley  v.  State,  STS. 

13.  Evidence.  —  Variance.  —  Appeal  and  .Error.— To  warrant  » 
reversal  of  a  judgment  of  conviction  on  account  of  a  varianoe 
in  the  evidence,  the  variance  must  besucb  as  might  have  misled  the 
defense,  or  eiposed  defendant  to  the  peril  of  being  placed  twice  in 
jeopardy  for  the  same  offense.  Oatt  v.  State,  436. 

IB.  Minutes  of  Qrand  Jury. — Right  to  Inspect. — A  defendant  for 
the  purpose  of  cross-examining  witnesses,  has  no  right  to  an 
inspection  of  the  minutes  of  the  grand  jury  which  indicted  him. 
Tkrateley  v.  State,  S75. 
17.  Seduction. —  Pardon. — Appeal. — Where  one  convicted  of  seduc- 
tion is  nardoned  hy  the  Governor  pending  an  appe^  the  appeal 
wilt  he  dismissed.  Manlove  t.  State,  SO. 

DAHAOES— See  Breach  of  Marriage  Promise;  Carriebs;  Con- 
tributory Nbqlioence;EhikektI>ohaih:  Master  and  Sbbtakt; 
Nbgliqence;  Railroads,;  Seddctiok.  In  action  for  personal  in- 
juries caused  by  defective  machinery  pending  a  promise  made  by 
employer  to  repair  same,  see  Master  and  Servant,  3,  3,  4; 
McFarlan  Carriage  do.  v.  Potter,  107. 
Computation  by  court  from  special  verdict,  see  JuDonNTS,  1; 

Ellison  V.  Branttrator,  146. 
When  judgment  in  action  for  personal  injuries  will  not  be  reversed 
on  the  ground  that  excessive  damages  were  awarded,  see  Judo- 
UENTS,  10;  Louisville,  etc.,  R.  Co.  v.  Kemper,  618. 
The  act  of  a  municipality  in  draining  sewage  into  a  stream  offectiiig 
the  pastures  of  a  lower  riparian  owner  is  not  such  a  taking  of 
private  property  as  must  be  preceded  by  compensation.  See  Uo- 
NiciPAL  COEPOKATION8,  13;  City  of  Valparaito  ^  Bagen.  SS7. 
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1.  Evidence.  —  Negligetioe.  —  In  an  aotltm  for  dwnages  for  the 
wrongful  death  of  decedent  it  was  not  necessary  to  prove  the 
lengtn  of  time  decedent  would  have  been  able  to  continue  his  earn- 
ing nor  what  part  of  his  earnings  was  spent  for  the  support  of  his 
wife  and  children  in  order  to  juEtify  &  verdict  for  more  uisn  nomi- 
nal damages.  Maloti,  itec.,  v.  Sftimer,  Adm..  3S. 

2.  NegligeTice.—Exeeanve  Damages.— A  judgment  of  $5,000  against 
a  railroad  companj  for  the  death  of  plaintiH's  intestate  will 
not  be  held  to  be  excessive,  where  the  evidence  showed  that  deceased 
at  the  time  of  his  death  was  Gftj  jears  of  age,  and  in  good  health, 
had  been  in  the  United  States  postal  service  eighteen  years,  reoeiv- 
ibg  a  salary  of  31,150  per  anntim,  left  a  widow  and  two  son|,  aged 
nineteen  and  fourteen  dependent  upon  him  for  support,  and  tliat 
his  expectancy  of  life  was  about  twenty-one  years.  lb. 

8.  Sedaction.— Jiidffment. — A  verdict  in  an  action  for  seduotioa 
asiiessing  plaintifi'a  damages  at  (5,000  will  not  be  set  aside  as 
excessive,  where  the  judge  who  heard  the  case  approved  the  assess- 
ment, and  thera  is  notiiiuK  in  the  record  to  show  that  the  verdict 
was  the  offspring  of  prejudice  or  passion. 

(hinder  v.  TQibiU,  Adm.,  69X. 
JSEATK—An  action  for  damages  for  death  by  wrongful  act  is  not  a 
survival  of  the  nght  of  action  which  would  have  vested  in  dece- 
dent had  he  lived.    See  Acnoir,  1,  S;  Malott,  Bee.,  v.  ShiTner, 
Adm,. ,  35. 
Evidence  as  to  amount  of  damages  recoverable  in  an  aotlon  for  thft 
wrongful  d«ath  of  decedent,  see  Damaobs,  1,  9;  Ik 
SXCESBITTS'  X8TATES— See  Dksoehtand  DiSTEiBimoir;  Downt: 

iNSTRUCTIONBl  TKD8T8;  WILLS. 

1.  Sales  of  Real  Estate.— Widow's  Rights.— FUading.— An  admin- 
istrator filed  a  petition  to  sell  decedent's  real  estate  for  tho 
payment  of  debts.  The  widow  filed  answer  and  cross-com- 
plaint alleging  that  100  acres  of  the  land  had  been  devised 
to  her  by  ner  father,  and  that  It  bad  been  conveyed  through  a 
trustee  to  her  husband,  and  she  asked  that  said  deeds  be  set  aside 
and  the  title  to  such  real  estate  quieted  in  her,  to  which  the  admin- 
istrator tiled  a  general  denial.  The  court  decreed  that  the  portion 
of  the  real  estate  which  was  not  claimed  by  the  widow  be  sold  for 
the  payment  of  the  debts,  and  if  the  proceeds  thereof  should  not  be 
sufficient  to  pay  all  of  the  debta  then  the  100  acres  devised  to  her 
should  be  sold  to  pay  same.  Held,  that  under  the  provisions  of 
§1067  Bums  1894  permitting  ail  defenses  in  such  cases  to  be  proved 
imder  the  general  denial  tlie  decree  was  within  the  issues  made  by 
the  pleadings,  and  that  the  court  had  full  and  complete  jurisdictaou 
over  the  subject-matter  and  the  parties. 

Watkins  v.  Lema,  Adm.,  648. 

2.  Safes  of  Beal  Estate. — CoUatertil  Atlaok.^WheTe  a  decree  for 
the  sale  of  real  estate,  on  petition  of  administrator,  for  payment  of 
debte.  was  within  the  issues  made  by  the  pleadings,  and  the  court 
had  jurisdiction  ovor  the  subject-matter  and  the  parties)  it  is  not 
subject  to  a  collateral  attack  by  a  party  thereto.  lb. 

SBBD8 — Execution  by  vice-president  of  corporation,  see  Corpoba- 

TIOKS,  8;  Ellison  v.  Branstrator,  146. 
1.     Execution  by  Attorney  in  Fact.—  Iliu^nd  and  iVife. — Where 
a  husband  and  wife  execute  a  power  of  attorney  to  sell  the  real 
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estate  of  the  wife,  but  the  manner  of  the  oonvoTftnoe  to  beexecoted 
by  the  attorney  was  not  preBcribed,  a  deed  executed  by  auch  attor- 
ney in  purauance  of  the  power  thus  granted  him  oonveya  the  title 
of  the  wife,  although  the  attorney  in  fact  failtd  to  insert  in  the 
deed,  and  subscribe  thereto,  the  name  of  tlie  husband  ;  it  beinii; 
apparent  tiiat  the  attorney  intended  to  execute  the  power  fully  and 
effectually,  and  the  purchase -money  was  received  and  retained  by 
the  husband  and  wife.  lb. 

2.  Diterepanen  Between  Deed  and  Record. — Client  Bound  Im 
Knowledge  of  Attorney. — Discrepancies  between  a  deed  from  N. 
and  the  record  thereof  will  not  avail  subsequent  purchasers  from 
N. ,  when  one  of  the  purchasers,  who  was  also  the  attorney  for  the 
other  purchaser,  was  shown  the  deed  before  purchasing.  lb. 

8.  Condition  Subsequent.  —  Forfeiture. —  Pleading. — A  complaint 
in  an  action  by  grantor  to  recover  the  title  to  r^  estate  alleged 
to  have  b«en  forfeited  by  reason  of  the  breach  of  a  condition 
subsequent  contained  in  the  deed  is  insufflcient.  where  it  fails  to 
allege  reentry,  or  that  reentry  was  prevented  and  that  possession 
was  demanded  and  refused.  Preiton  v  Bostoorth,  iSS. 

DESCENT   Ain>   DISTBIBimOK  —  See   Decedents'    Estates; 
Dower;  Instrcctions;  Trusts;  Wills. 

1.  fltMband  and  Wife.  ^  Chitdiess  Second  Wifo.  —  ChUdren  ftjf 
Former  Marriage. -~  Sale  of  Real  Estate. — Disposition  of  Pro- 
eeed»  of  Sale.  —  Where  a  widow  and  the  children  of  her  de- 
CMUed  husband  join  in  a  conveyance  of  real  estate  in  which 
she  had  a  one-thiid  interest  as  a  childless  second  wife,  under  §§2483- 
8487  B,  S.  1881,  the  widow  is  entitled  to  one-third  of  the  purchase- 
money  paid  for  the  real  estate,  and  auch  children  have  no  more 
interest  therein  than  they  would  have  had  in  her  one-third  of  the 
real  estate,  if  the  same  had  been  set  off  to  her  in  severalty,  and  they 
oannot  maintain  an  action  to  prevent  her  froni  receiving  and  using 
the  same,  or  to  deprive  her  of  the  possession  thereof. 

Johnson,  Tr.,  v.  Jolmaon,  60. 

a.  irushond  and  Wife.^ChUdlea*  Second  TTi/e— Prior  to  1881  it 
was  uniformly  held  that,  under  the  provisions  of  §^2483-2487  K.  S. 
1881  a  childless  second  wife  took  only  a  life  estate  in  the  lands  of 
her  deceased  husband,  but  such  decisions  have  been  overruled  by 
later  decisions  which  hold  that  auch  wife  inherits  a  fee  simple  in- 
terest in  the  lands  of  her  deceased  husband,  which,  at  her  death, 
descends  to  the  husband's  children  by  the  former  wife,  or  their 
descendants,  if  living.  Thontpson.  t.  Benry,  66. 

8.  Husband  and  Wife.—Ckildleaa  Second  irife.— Where  real  estate 
was  inherited  by  a  childless  second  wife  prior  to  1881  when  it  was 
held  that  her  interest  amounted  only  to  a  life  estate,  and  such  real 
estate  was  afterward  sold  and  conveyed,  the  rights  of  parties  in 
interest  will  be  governed  by  the  law  as  declared  by  the  Supreme 
Court  at  the  time  the  land  was  sold  and  conveyed.  lb. 

4.  Husband  and  Wife.—ChUdIe.t3  Second  Wife.— Effect  of  Over- 
ruling Former  Decision.^Injunction. —Plaintift  brought  suit  to 
enjoin  defendant  from  removing  gravel  from  certain  described  real 
Mtate.  The  special  findings  showed  that  the  real  estate  in  questiou 
was  set  off  to  defendant's  remote  grantor,  a  ohildlees  second  wife. 
in   1874.  as  her  share  in  her  deceased  husband's  real  estate,  and 

Slaintifl  claimed  title  thereto  by  warranty  deed  from  a  child  of  the 
eoeased  ancestor,  who  by  the  partition  prooeeding  was  given  the 
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land  in  questioa.  subject  to  the  life  est&te  of  the  widow.  Beid,  that 
a  judgment  for  defendant  will  not  be  reversed  in  the  absence  of  a^ 
finding  showing  when  the  widow  convojed  the  land.  l6. 

DIVOBCX— 

1.     Jitriattietum. — Witneatet. —  QualiJIcation. —  Proof   that   the  wit- 
nesses  called   npon   to   prove  plaintiff's  residence  were  resident 
freeholder  and  householders  of  this  State  is  prerequisite  to  the 
court's  jurisdiction  to  hear  and  deUrmine  a  divorce  proceeding. 
Driver  v.  Driver,  8S. 

3.  Evidenee,  —  Waiver.  —  The  failure  of  plaintiff  in  a  divorce 
proceeding  to  show  that  the  witaesaee  called  to  prove  her  resi- 
dence were  freeholders  and  householders  of  the  Slate  ^vas  not 
waived  by  the  action  of  defendant  in  proceeding  with  the  trial  after 
she  had  rented,  and  not  calling  the  court's  attention  to  the  point  at 
once,  where  the  defendant  called  the  court's  attention  to  the  same 
in  a  motion  for  a  new  trial.  lb. 

a.     AdjudicaHon   of   Property    RighU.—Bugband  and  Wi/e.— The 

court,  in  an  action  for  divorce,  has  jurisdiction  to  determine  and 

adjust  all  property  rights  between  the  parties,  and  a  decree  of 

divorce  ui  such  case  constitutes  an  adjudication  of  all  such  rights. 

Murray  v,  Murray,  H, 

4.  Tnt»t». — Hiuiband  and  Wife.-^CroK-ComjJaint. — A  cross^oom- 
plaint  tiled  by  the  husband  in  a  divorce  proceeding  to  raoover 
money  allege<l  to  have  been  left  by  hira  with  the  v/it6  forsafekeep- 
ing,  and  certain  goods  and  chattels  alleged  to  be  the  property  of  thd 
husband,  which  the  wife  wrongfully  took  and  converted  toherown 
use,  is  sufficient  to  withstand  a  demurrer.  lb. 

6.  InterJoeutory  Orderi. — Attomey't  Fee*. —  Where  the  wife  in 
a  divorce  proceeding,  brought  by  the  husband,  obtained  a  temporary 
allowance  to  enable  her  to  defend,  and  afterward  agreed  to  with- 
draw her  petition  therefor  upon  her  husband's  agreement  to  pay  the 
same,  and  not  to  renew  the  application  before  the  case  was  tried. 
no  error  was  committed  by  the  court  in  refusing  to  strike  out  a  mo- 
tion filed  by  defendant,  at  the  conclusion  of  the  evidenrp,  for  an 
allowance  for  the  payment  ot  her  attorneys,  since  c^l054  Bums  lt(&4 
provides  for  a  temporary  allowance  for  the  wife,  pending  the  action, 
to  enable  her  to  prepare  her  defense,  and  also  to  an  alIo\vnnr>e  upon 
a  final  decree  in  her  favor,  to  cover  her  expenses  in  the  pru»ecution 
or  defense  of  the  action.  Hiiker  v.  Hilker.  i2&. 

6.  tnterlocuiory  Order.— Altnrney't  Fees.— It  is  made  the  impera- 
tive duty  of  the  court,  by  i:10.')4  Bums  1894,  in  decreeing  a  di  vorre  to 
the  wife,  or  refusing  one  to  the  husband,  to  make  an  allowutx^  in 
favor  of  the  wifesufllcieiit  to  <'<iver  all  her  reasonable  expenses  in 
the  prosecution  or  defense  of  tlie  action,  and  the  amount  of  the 
allowance  rests  in  the  sound  discretion  of  the  court.  lb. 


1.  When  Not  Aisigned. — Chose  in  Action. — A  widow's  right  of 
dower,  without  assignment,  is  a  mere  chose  in  aotion,  and  does  not 
constitute  a  life  estate  in  the  land.  Orubb»  v.  Lej/endecker,  S4S. 

3.  When  Not  Auigned.  —  Conveyance.— The  right  of  a  widow, 
under  §107  R.  S.  1813.  to  continue  with  her  children  in  the  enjoy- 
ment of  the  estate,  without  having  dower  assigned,  was  a  personal 
right  which  she  could  not  convey  to  others.  lb. 
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8.  Aasignment.  —  Conveyance.  — lAmitation  of  Acti/toi.  —  A  deed 
executed  by  a  nidow,  purporting  to  coDvey  her  right  of  dower, 
■whioh  had  not  been  assignea.  Rave  to  granWe  only  the  right  to  base 
dower  asai^ed,  and  where  such  right  n'as  not  exercised  for  tweoty 
years,  it  was  barred,  uuder  §112  R.  H.  ItMB.  lb. 

BBAINS- Sections  6688,  S675  Bume  18M,  providing  for  the  real- 
lotting  of  county  drains  and  inapactiug  and  accepting  completed 
allotments,  are  not  unconstitutional  as  imposing  a  judicial  func- 
tion upon  a  ministerial  officer.  See  Cohwitdtiomal  Law,  8; 
EUis  T.  Steuben  County,  91. 

XZiEonOHB- 

1.  Certificate  of  NomiTiation.  —  Failure  to  Acknowledge,  — The 
election  of  a  town  trustee  is  not  rendered  iUTalid  because  the 
certificate  of  his  nomination  was  not  acknowledged  by  the  president 
and  secretary  of  the  convention  before  some  officer  authorized  to 
takeacknonledgmentsof  deeds,  as  provided  by  statute,  before  ita 
delivery  to  the  town  clerk,  who  was  acting  as  the  board  of  election 
oommifiBioners  of  the  town,  where  the  certificate  was  received  and 
acted  upon  without  objection,  Jonea  v.  State,  ex  rel..  HO. 

S.  Preparation  of  TV'cfcet.^An  election  for  town  trustee  will  not 
be  held  to  be  invalid  because,  in  the  preparation  of  the  ballot, 
Qie  office  on  both  tickets  was  designated  as  couQcilman  instead 
of  trustee.  lb. 

8.  Preparation  of  Ticket.—FaUure  to  Print  Direetiona  Boa  to 
Vote. — An  election  fairly  conducted  and  free  from  fraud  will  not  bi 


he  preparation 
n  of  the  oiicle 


held  Invalid  because  Uie  election  commiGsionen,  1 

of  the  ballot,  faUed  to  have  print 

at  the  head  of  each  list  of  canaidates  directions  how  to  vote  a  straight 

ticket.  lb. 

4.  Ticketa.— Failure  to  Place  Party  EnOilem  at  Head  of  Kcfcef.— 
The  failure  of  the  board  of  election  commiadonera  to  plaoe  the 
party's  emblem  at  the  head  of  a  ticket  will  not  invoUdate  the  alec- 
tion  of  a  candidate  on  such  ticket,  where  there  w^re  but  two  lists 
of  candidates  on  the  ticket,  and  the  usual  party  emblem  was  placed 
at  the  head  of  the  other  list  of  candidates.  lb. 

6.  FoU  Clerks'  Initials.— The  fact  that  the  poll  clerks  wrote  their 
initials  on  the  upper  right  hand  comer  of  the  ballots  instend  of  the 
lower  left  hand  comer,  as  provided  by  statute,  will  not  invalidate 
an  election.  Id. 

6.  Promeiona  of  Election  Law. — Co»w(ruc(toii. — All  proviaionB  of 
the  election  law  are  mandatory  if  enforcement  is  sought  before  the 
tdection  in  a  direct  proceeding  for  that  purpose  ;  but  after  election 
they  should  be  held  to  be  directory  only,  unless  of  a  character  to  eSect 
im  ol^truction  to  the  f ree  and  in t«lligent  casting  of  the  vote..orto 
the  ascertainment  of  the  result,  or  unless  the  provisions  aifect  an 
essential  element  of  the  election,  or  unless  it  is  expressly  declared 
la  the  statute  that  the  particular  act  is  essential  to  the  validity  of 
an  election,  or  that  its  omission  shall  render  it  void.  lb. 


for  Disabled  Volunteer  Soldiers  located  in  Grant  county,  Indiana, 
ia  to  be  determined  by  the  same  rules  applicable  to  other  citizens  of 
the  State  since  the  passage  of  the  act  of  Congress  restoring  tiie 
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the  formatdon  of  election  pieciscta.    State,  exrel.  v.  Board,  ete.,SO£. 
SHINSNT  DOKAIN~A  mumcipaUtj  nmj  exercise  the  right  of 
eminent  domain  In  aecuring  an  outlet  for  its  sewage.    SeeHu- 
NiciTAL  COEPOHATIONS,  14;  City  of  Valparaiso  v.  Bageti,  SS7, 

1.  Damaf^es. — Chosf  in  Aetion.~A.  claim  for  damages  for  real  estate 
appropnated  by  a  railroad  company  is  a  chose  in  aoCioD.  and  passes 
from  the  owner  of  the  real  estate,  upon  his-  death,  to  his  personal 
Tepresentativee,  and  not  to  bis  heirs;  but  there  are  circumstances 
under  which  the  heirs  may  sue  upon  and  collect  ohose«  in  action 
belonging  to  the  ancestor.      hidianapolia,  etc.,  R.  Co.  v.  Price,  31. 

2.  Damages. —  Complaint. — A  complaint  by  tenants  in  common 
to  recover  damages  for  lands  appropriated  by  a  railroad  company  is 
not  rendered  bad  by  the  mere  fact  that  such  tenants  also  souzht  to 
recover  damages  to  an  interest  owned  by  their  ancestor  in  the  landa 
at  the  time  of  the  appropriation.  lb. 

BKFIiOTEBS'  UABUJTY  ACT— Does  not  relieve  the  employe 
from  that  caution  and  care  of  himself  required  by  the  common 
law.  See  Uastbh  ai4d  Sebtant,  7;  Whitccmb  t.  Standard  OH 
Co.,  SIS 

liability  of  master,  under  employers'  liability  act,  for  Injury  of 
servant  caused  by  the  negligence  of  foreman,  see  HASmc  aks 
SbrtaHT,  9;  Loni&vilte,  etc.,  R.  Co.  v.  Wagner,  4S0. 

Effect  of  repeal  of  section  2  of  the  employers'  liability  act  of  1898, 
see  Mabter  and  Sebtaht,  6;  Whiteomb  \.  Standard  OQ  Co.,  BIS. 
EVISSNCB— As  to  declaration  of  a  trust,  aee  TRUSra,  4,  5,  6,  7; 
Ranidel  v.  Moore,  393. 

The  consideration  of  an  express  trust  may  be  proved  by  oral  tes- 
timony.   SeeTEDSTS,  8;  lb. 

Warranting  the  giving  of  an  instrootion  that  there  was  eridenoe 
tending  to  show  a  oertain  state  of  facts,  see  Ikstbdotions,  IS; 
Wliite  v.  State,  689. 

Sufficiency  of  evidence  to  show  felonious  intent,  see  ABSA.ULT  AMD 
Battery;  Clinton  v.  State,  B40, 

Sufficiency  of  evidence  to  sustain  a  verdict  for  mnrder,  see  Hoia- 
OIDE,  1 ;  Bridgeuxtier  v.  State,  SSO. 

Weight  of  evidence  as  to  general  reputation  of  plaintiff  for  ohkstity 
in  the  trial  of  an  action  for  seduction,  see  iNsrBIKmOHB,  11, 
Ovnder  v,  TSitnts,  Adm.,  S91. 

A  new  trial  will  not  be  granted  on  accomtt  of  the  failure  of  the 
evidence  to  support  the  finding  of  the  jury  that  accused  was  over 
sixteen  and  less  than  thirty  years  of  age,  see  Crdohai.  Law,  11 ; 
Colip  V.  State,  S84.  • 

How  made  part  of  record  on  appeal,  see  APPEAL  AND  Erboe,  9,  8, 
4,9,  8,  7,  8;  Citizens  Sank  v.  Julian,  6SS;  White  v.  State,  68ft: 
Hauger  v.  Bertua,  SiS;  Luckenbill,  Adm.,  v.  Kreig,  479;  Vtterixick 
V.  State,  S/fi. 
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The  Supreme  Court  will  not  disturb  the  verdict  on  the  evideaca 
where  there  is  evidence  strongl;  tending  to  Bustain  it,  SeeAPP2AL 
AND  Ehrob,  28;  Louisvaie,  etc..  R.  Co.  v.  Kemper,  eiS;  OuOettv. 
Philtips,  227;  Smith  t.  Barber,  S^S;  OUmore  v.  Steffey,  SS. 

1.  Railroads.  —  Principal  and  Agent.  —  In  the  trial  of  &n  action 
brought  by  an  emploj'e  against  a  railroad  company  for  dam- 
ages resulting  from  the  malprsctioe  of  its  hospital  surgeon,  a  state- 
ment made  by  one  who  engaged  plaintiff  to  work  (or  defendant. 
and  kept  his  time,  to  the  effect  that  the  rules  of  the  company  . 
required  a  deduction  to  be  made  from  his  waives  each  month  for 
the  maintenance  of  tbe  hospital,  was  admissible  as  the  declaration 
of  defendant.  WabasK  R.  Co.  t.  Keiiey.  IIS. 

2.  Principal  and  Agent. —  Statements  Made  by  Workmen.— State- 
ments made  by  workmen  as  to  the  merits  of  machinery  which  waa 
being  placed  by  them  in  a  manufacturing  plant  forthe  seller  are  not 
binding  upon  the  seller.  Smith  t.  Barber,  SiiS. 

8.  RailToadt. — Malpractice.  —  Tncompetenev  of  Surgeon.  —  ffotioe. 
— In  the  trial  of  an  action  by  an  employe  against  a  tailroad 
company  for  damages  arising  from  the  malpractice  of  the  defend- 
ant's hospital  suigeon.  evidence  as  to  the  reputation  of  such  sur- 
geon for  sobriety  was  admisaible  for  the  purpose  of  shon-iagthat 
the  officers  of  the  company  had   notice  of  his   incompetency. 

WoftosA  B.  Co.  V,  K^ltg,  119. 

4.  Railroad*.  —  Ho»pit(H  Surgeon.  —  Incompetency.  —  Notice.  —  In 
the  trial  of  an  action  against  a  railroad  company  for  damages  re- 
sulting from  an  operation  performed  upon  plaintiff  by  defendant's 
hospital  surgeon,  tlia  te.^timony  of  another  patient  of  improper 
treatment  by  such  surgeon  during  the  same  time  plaintiff  was 
treated  was  admissible  on  the  question  of  notice  to  defendant  of 
tbe.incompetency  of  the  surgeon.  lb. 

5.  Negligence.— Personal  Ii^uriea.—ln  an  action  against  a  railroad 
company  by  an  employe  for  personal  injuries  caused  by  the  de- 
fective condition  of  defendant's  railroad  tracks,  proof  that  no 
Other  person,  had  ever  been  injured  by  reason  of  such  defect  at 
the  place  mentioned  was  properly  excluded. 

Louisville,  etc..  R.  Co.  v.  Kemper,  CIS. 

6.  Lis  Pendens  Record. — The  lis  pendens  record  is  properly  ad- 
mitted as  evidence  showing  redemption  of  certain  lands  from  a 
judicial  sale.  Ellison  v.  Branatrator,  US. 

7.  Map.— A.  new  map  made  by  a  drainage  company,  and  placed  on 
file  in  the  county  auditor's  office,  is  not  admissible  in  evidence 
against  one  who  does  not  derive  title  through  such  company.       tb. 

B.  Failure  to  Introduce  Maps  Referred  to  by  Witnesaes. — Testi- 
mony of  witnesses  cannot  be  stricken  out  because  the  party 
introducing  it  failed  to  introduce  maps  referred  to  by  such  wit- 
nesses, and  which  would  have  rendered  the  testimony  more  easily 
understood,  Jb. 

9.  Declarations  of  County  Surveyor  Contradicting  Survey.  — A 
declaration  of  the  county  surveyor  contradicting  his  official  survey 
is  not  B<lmiasible  in  evidence.  lb. 

10.  Kxperimenta. — Where  one  on  trial  for  murder  claimed  that  he 
shot  d<>ceased  in  a  hand  tchand  comtrat,  and  in  self-defense,  the 
result  of  experiments  in  shooting  with  defendant's  revolver,  at  blot- 
ting pads,  is  admissible  In  evidence  for  the  purpose  of  ascwtaining 
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the  distance  at  which  the  shot  would  bum  or  powder-mark  the 
deceasad'R  scalp,  it  havinK  been  shown  that  the  cartridges  used  in 
the  experiment  were  each  as  were  used  by  the  defenuant  at  the 
time  of  the  homicide.  Thrawley  v.  State,  375. 

11.  Homicide.—Inspection  by  Jury  of  Skull  of  Deceased.— Oa  the 
trial  of  one  indicted  for  murder,  it  is  proper  to  submit  the  skull 
of  the  deceased  for  the  inspection  of  the  jury,  where  the  evidence 
disclosed  that  the  hullet  lired  by  defendant  passed  entirely  through 
the  head,  and  it  became  material  to  determine  the  relative  position 
of  the  defendant  and  deceased  when  the  shot  was  tired;  a  surgeon 
having  testified  -to  certain  physioal  evidences  in  the  skuU  by  which 
this  could  become  known.  lb. 

13.  Antecedent  Statements.  —  Contracts.  —  Antecedent  statements 
will  not  be  received  in  evidence  to  impeacli  the  terms  of  a  writ- 
ten contract.  Smith  v.  Barber,  SS£ 

18.  Divorce.^Witnesses. — Impeaehment. — Where  plaintiff  in  a  di- 
vorce proceeding  alleged  as  an  element  of  cruel  treatment  that  de- 
fendant was  guilty  of  divers  grave  indiscretions  with  other  men. 
and  introduced  evidence  tendinis  to  prove  the  averments,  no  error 
was  committed  in  permitting  defendant  to  introduce  evidence  as  to 
her  f^eneral  reputation  and  cbanCcter  for  cbastity  in  the  neighbor- 
hood in  which  she  resided.  Hilker  v.  Hilker,  i£5. 

14.  iJt'tJorce.— Where  a  husband  in  a  divorce  proceeding  testi 
fied  in  support  of  an  averment  in  the  complaint  that  his  wife  aban- 
doned him,  no  error  was  committed  in  permitting  defendant  to  ask 
him  on  cross-eicaminatioQ  if  her  sister  Iiad  not  requested  him,  be- 
fore she  Sled  papers  in  the  case,  to  take  ber  book,  as  it  tended  to 
characterize  the  wife's  absence.  lb. 

15.  Impeachment  of  Witness. — lUputation. — On  the  inquiry  con- 
cerning the  character  of  a  witness  for  truth  at  the  time  of  tee- 
tifying,  the  law  accepts  proof  of  the  reputation  of  the  witness  at 
the  time  of  testifying  as  proof  of  the  character  of  the  witness,  no 
matter  when  or  now  the  reputation  was  acquired.  The  origin, 
duration,  and  extent  of  the  reputation  are  merely  facts  for  the  jury 
to  consider  in  determining  the  weight  of  the  impeaching  evidence. 

Thrawley  v.  State,  375, 

16.  ExceptiOTU.^Qffer  to  Prove. — An  exception  is  not  properly 
saved  to  the  action  of  the  court  in  sustaining  an  objection  to  a 
question  propounded  to  a  witness  by  defendant,  where  defendant 
excepted  to  the  ruling  and  afterward   made  the  offer  to   prove. 

Oundery.  Tibbits,  Adm.,  601. 

17.  B^nittdl. —  Practice. —  A  party  cannot  divide  his  evidence  and 
give  part  in  chief  and  part  in  rebuttal.  Hilker  v.  Hilker,  4^5. 

18.  Introduction  of  Evidence  After  Rebuttal. — Diseretiiyn  of  Court, 
— The  refusal  of  tlie  trial  court  to  permit  the  adverse  party,  after 
the  rebuttal,  to  introduce  further  evidence  on  a  subject  which  had 
been  presented  on  both  sides  is  not  an  abuse  of  thecourt'sdiscretion. 

Ellison  V.  Branstrator,  24B. 

19.  Homicide.— Self -Defense. —Reputation  of  Deceased  for  Peace- 
<AUneM. —  Where  one  on  trial  for  murder  introduces  evidence 
to  show  that  the  killing  was  done  in  self-defense  in  mutual  combat, 
the  State  may,  on  rebuttal,  prove  the  character  of  the  deceased  for 
peaceableness.  T)irawley  v.  State,  S75. 

EXECUTION  SAUB8 — Meaning  of  the  word  "owner,"  aa  used  in 
§782  Bums  1804,  relating  to  the  redemption  of  real  estate 
from  execution  sale,  see  JnDUUENTS,  4;  Lemmon\.  Osbom,  17S. 


B3CHIBITB — Artiolea  of  olothing  of  deceased  and  weapons  with 
wtuch  the  homicide  waa  oommitted  are  not  proper  eihibita  on 
appeal.    See  Apfba^l  and  Ebsor,  9;  Bridgewater  v.  State,  660. 


1,  Indictment. — Oujnership  of  Property.-^CrimiTiol  Law. — An  indicti 
ment  for  obtaining  money  hj  false  pretenses  whicb  fails  to  state  the 
ownership  of  the  mone^  thus  obtained  is  fatally  defective. 

State  V,  Aiaier.  229. 

B.  Indictment. —  Inducing  Purchase  of  Property/.— Crimitial  Law. 
— An  Indictment  for  obtaining  money  by  false  pretenses,  alleging 
thatthe  false  pretenses  were  made  to  induce  the  purchase  of  certain 
property,  of  which  defendant  waa  not  the  owner,  and  to  obtain 
money  therefor,  is  iasul&ciant,  where  it  ia  not  charged  that  a  sale 
was  made,  as  it  does  not  show  any  oonneotion  between  the  false 
pretenses  and  the  receipt  of  the  money.  lb. 

8.  Indictment. — Criminal  Law. — The  false  pretense  charged  in  an 
indictment  in  a  prosecution,  under  g2353  Bums  lSft4,  for  obtain- 
ing money  under  false  pret«n3e9  need  not  be  such  that  a  man  of 
oroinorv  prudence  would  give  it  credit,  or  that  it  could  not  be 
gnaidea  agoinet  by  ordinary  care  and  prudence.  . 

teller  v.  State,  SS. 
THB8  AND  SAZtABIXS— The  fee  and  salary  law  of  1801  aa  amended 
by  the  acta  of  1898  and  189S  ia  not  unconstitutional,  in  that  it 
fails  to  grade  the  compensation  of  officers  in  proportion  to  popu- 
lation and  necessary  services  required  within  the  meaning  of  $32, 
article  4,  of  the  Constitution.  See  Constitittioxal  Law,  4; 
Harmon  v.  Board,  etc,  68. 
lUTSS— That  portion  of  §2007  Bums,  1894,  making  a  fine  not  exceed- 
ing (GOO  a  part  of  the  penalty  for  the  offense  of  petit  laroeny  was 
not  repealed  by  the  indeterminate  sentence  law. 

OoHp  V.  State.  SSi. 
TIBH  AND  GAME— 

1.  Statutes.— Constitutionai  £aw.— The  act  of  1B99  (Acts  1899,  p. 
1B5),  for  the  protection  of  fish  and  game,  is  not  violative  of  article 
4,  gl9  of  the  Constitution  as  embracing  more  titan  one  subject,  since 
the  taking  of  fish  from  the  waters  of  the  State,  the  protection  of 
the  waters  from  such  pollution  as  will  destroy  the  life  of  fish, 
and  the  definition  of  toe  powers  of  certain  officers  relative  to 
the  enforcement  of  the  fish  and  game  laws,  are  properly  included 
in  the  subject  of  the  proteotion  of  fish  and  game. 

Oustavel  v.  State,  €13. 

9.  Statutory  CoiwfntcKon.— The  clause  "in  any  of  the  watera 
of  this  State,"  as  used  in  §4  of  the  flsh  and  game  law  of  1899  (Acta 
IBBH,  p.  195)  should  be  read  and  understood  "in  any  of  the  other 
waters  of  this  State,"  and,  when  so  read,  the  section  means 
that  no  fish  shall  be  taken  from  any  of  the  streams  of  the  State 
during  the  months  of  May  and  June,  and  that  no  fish  shall  be  taken 
eiceiit  with  hook  and  line  in  any  other  waters  of  the  State  in  Janu- 
ary, February,  March.  May,  and  June,  excepting  in  IdJce  Michigan 
and  the  Ohio  river,  and  in  private  ponds.  lb. 

EVBEZON  00SF0BATI0N8— See  Corpobatioxs. 
VORMSB  ADJUDICATION— When  suit  against  a  railroad  oom- 
pany  for  the  recovery  of  fees  for  filing  articles  of  ooosoUdation 


FOBKEB  ADJUDIGATZOH— Contiiiaed. 

does  not  amount  to  fi  former  adjndioation  of  aa  sction  brooght 

to  compel  the  filing  of  auch  articles  of  consolidation,  see  JuDO- 

MEKTB,  S;  Chicago,  etc.,  R.  Co.  v.  State,  exrd.,  ISf. 
TBATTBB,  STATDTB  07— Where  the  temu  of  a  tnist  are  oolleotad 

from  several  papers  it  is  not  necessary  that  all  of  them  should  be 

signed,  where  they  are  identified  as  a  part  of  the  traiuactioa.   See 

Tbusts,  6;  Rantdel  v.  Moore,  S3S. 
T&ATIIIUIANT  OONVBTAirOEB— Action  by  tmstee  to  set  aside 

a  oonvejanoe  as  fraudulent,  see  Abbiqniixnt  roa  Benefit  or 

CBSDiTOItS,  1,  2;  Searlea  v.  Little,  iSg. 
The  statute  granting  nen  trials  as  of  right  does  not  applj  to 

actions  to  set  aside  fraudulent  conveyanceB,  see  Nkw  Trial,  8, 4; 

StarUM  V.  Little,  43S. 
1.  Headinq. —  Proof  Neceatary. — J-udgTo^nt. —  Presumption.  —  In  a 
suit  by  a  judgment  creditor  to  set  aside  a  conveyance  as  fraudulent, 
it  is  sufficient,  to  entitle  plaintiff  to  maintain  his  suit,  to  allege 
and  prove  the  rendition  of  his  judgment  prior  to  the  commence- 
ment  of  such  suit;  the  continuance  of  such  judgment  in  force 
being  presumed  in  the  absence  of  affirmative  proof  established 
under  a  proper  answer.  Kedeg  v.  Pett]/,  Qdn. ,  179. 

%  Judgmentg. —  Mortgages.  —  Priority  of  Liens. —  Plaintiff  brought 
suit  to  set  aside  a  conveyanoe  of  real  estate  as  frauduleot,  and 
to  subject  the  property  to  sale  for  payment  of  hia  unsecured  claim, 
filing  a  lis  pendetta  notice  thereof.  Pending  the  suit  the  property 
was  reconveyed,  and  the  owner  mortgaged  same.  Held,  that  the 
mortgagees  who  acquired  their  alleged  righu  from  defendant, 
pendente  lite,  were  bound  b^  a  decree  declaring  the  oonveyanoe 
fraudulent  and  void  as  to  plaintiff  and  ordering  a  sale  of  theproperty 
to  pay  his  claim.     Wild  v.  NcAlesville  Building,  etc..  Institution,  S. 

OAB— Agreement  entered  Into  by  gas  companies  fixing  the  price  of 

gas  to  be  charged  consumers,  see  Co&poratiohb,  1;  Stale,  exnL, 

V.  Portland  Nat.  Gas  Co.,  iSS. 
OBAVBIi  BOASB— Bribery  of  gravel-road  engineer,  see  Cbhokai. 

Law,  7,  8,  9;  State  v.  Duncan,  318;  State  v.  Say,  33^ 
Constitutionality  of  statute  relative  to  appointment  of  graval-road 

engineers,  see  Statutes,  B;  State  v.  Ray,  3S4. 
When  judgment  on  appeal  from  the  board  of  commlssioneTB  Is  not 

rendered  void  as  being  ootlusive  and  ex  parte,  see  JuDQiams,  8; 

Eirsch  v.  Braun  S47. 
ORATSIrBOAZ)  BONSB- 

1,  Create  no  LtabUity  Against  Counfif.— Oravel-road  bonds  issued 
under  the  provisions  of  the  act  of  1877  ($$6856-8867  Bums  18M), 
although  in  form  the  bonds  of  the  county,  are  but  evidence  of  the 
holder's  right  to  receive  from  the  treasurer  the  money  received 
from  assessments  made  upon  lands  benefited  by  the  construction  of 
the  road,  and  create  no  liability  against  the  county. 

Kirsck  V.  Braim,  Si7. 

2.  Not  Comnercial  Jliper.— Gravel-road  bonds  issued  under  the  pro- 
visiona  of  the  act  of  1877  (§§6855-6807  Burns  1894)  are  not  evidenos 


O&AVEI^&OAI)  BONDS-CoutiuiMd. 

that  valid  asaeasments  have  been  made  for  their  payment,  and  a 
purchaser  ia  bound  to  take  notice  of  the  statute  under  which  they 
were  issued,  and  of  the  settled  construction  of  the  statnte.  lb. 

8.  Proceedings.  —  Purchaser  of  Bottds  a  Party  in  Legal  Effect. — 
Where  one  purchases  graTol-roatl  bonds  issued  under  the  act  of 
1877.  prior  t^  the  coDfltruction  of  the  road,  he  becomes,  in  legal 
effect,  a  party  to  all  pending  proceedings  relative  thereto,  and  it 
is  incumbent  upon  him  to  see  that  assessments  are  made  upon  the 
lands  benefited  which  he  can  causa  to  be  collected,  lb. 

i.  Appeal  from  Board  of  Comminaiotters. — Notvx. — Anappea)  taken 
from  the  board  of  commissioners  to  the  circuit  court  during  term 
constitutes  notice  of  the  proceedings  in  the  oirouit  court  as  against 
all  parties  to  the  record 'before  the  board.  lb. 

S.  Appeal  from  Board  of  CommiBiioners.  —  Sections  7859-7865 
Burns  1894  relating  to  appeals  in  general  from  decisions  of  the  board 
of  commissioners  confer  ux)on  the  circuit  court  jurisdiction  of  the 
aubjectmatterof  an  appeal  from  a  gravel-road  proceeding,  although 
the  statute  under  which  the  proceedings  were  had  mokes  no  pro- 
vieion  for  an  appeal.  lb, 

8.  Proceedings.  —  Orders.  —  Judgment.  —  Appeal.  —  Under  the  pro- 
visions of  §§6855-6867  Bums  1894  for  the  oonstraction  of  gravel  roads 
the  order  of  the  board  of  commissioners  establishing  the  improve' 
ment  is  made  at  a  stage  of  the  proceedings  when  the  statute  affords 
no  opportunity  for  the  landowner  to  appear  and  show  why  their 
lands  should  not  be  assessed,  and  there  can  be  no  appeal  from  such 
order;  but  the  proceedings  remain  open  for  the  bringing  in  of  addi- 
tional lands  until  the  final  judgment  confirming  the  at  ' 
a  whole  is  rendered. 


3  EBBOB — Sustaining  demurrer  to  good  paragraph  of 
complaint,  see  APPEAL  AND  ERROR,  18,  19,  90;  Banger  v.  Bemia, 
6iS;  Qunder  v.  TiWiiU,  Adm.,  631;  Metzger  v.  Hubbard.  1S9. 
Error  in  overruling  a  demurrer  to  complaint  cured  by  rendering 
judgment  for  plaintiff  on  demurrer  to  reply,  see  PRACTICE,  8; 
Cleveland,  etc.,  R.  Co.  v.  Toxtnof  Waynetown.  550. 
Where  the  facta  in  a  special  finding  rest  upon  a  good  paragraph,  it 
is  harmless  error  to  overrule  demurrers  to  bad  paragraphs  of  the 
same  pleading.  Smith  v.  Barber,  J~V. 

The  burden  is  upon  appellee  to  prove  by  the  record  that  an  error 
pointed  out  by  appellant  is  harmless.  See  Appeal  and  Error,  24; 
Merriman  v.  Merriman.  631. 
Overruling  Demurrer  to  Answer. — Practice. — The  overruling  of  a  de- 
murrer to  a  paragraph  of  answer,  though  erroneous,  is  harmless, 
where  the  matters  pleaded  are  admissible  under  a  general  denial  in 
another  paragraph.  Haynes  v.  Koktmo,  etc,  Co..  SIS. 

HIGHWATB— 

I,  EstabtishTnent. —  Jurisdiction  of  Board  of  Commi«sionert.-^Iit' 
junction.  —  CollaleTal  Attack.^ Rnilroads. — Where  the  board  of 
commiiisionerB  in  a  proceeding  to  establish  a  public  highway  had 
jurisdiction  of  the  subject-matter  of  the  proceeding,  and  acquired 
jurisdiction  of  the  parties,  as  provided  by  statute,  the  same  pre- 
sumption must  be  indulged  as  to  its  proceedings  and  orders  when 
assailed  collaterally  as  attaches  to  the  proceedings  and  judgments 


HIGHWAYS— Continued. 

of  a  court  of  general  juriBdictlon ;  and  before  a  railroad  company 
can  maintain  an  action  to  enjoin  the  establiahment  of  a  public 
highway  aoroBS  its  yard  and  switching  tracks,  it  murt  show  that 
the  order  of  the  board  locating  the  highway  was  Bbsolntely  void. 
Ooid  V.  Pittsburgh,  etc. ,  S.  Co.,  3S2. 

S.  Eetdbliikitient.  —  JuHsdietiim  of  Board  of  ComniiisiOTiers.—Sw- 
tion  8742  et  seq  Bums  18B4  invest  the  board  o(  county  commission- 
ers with  plenary  juriBdiction  over  the  Hubject-matter  in  a  pro- 
ceeding to  establish,  locate,  or  change  a  public  hiKhway.  and  the 
jurisdiction  of  the  parties  is  obtained  by  publication  or  posting  of 
the  notices  as  therein  provided.  lb. 

8.  EHablishment. — Jurisdiction  of  Board  of  Commisaionera. — 
Appropriation    of   Right  of    Way   of   Railroad    Company. — The 

('unsdiction  of  the  board  of  commissioners  over  the  subject- mat(«r 
n  a  proceeding,  under  the  statute,  to  locate  or  change  a  public 
highway,  is  not  devested  by  reason  of  the  fact  that  such  proposed 
location  or  change  will  appropriate  to  the  use  of  such  highway  any 
part  of  the  right  of  way  of  a  railroad  company.  lb. 

4.  EatabliiihTnent. — Appropriation  of  Right  of  Way  of  RaUroad 
Company. — Injunctton.^ Eminent  Bomain.^Aa  action  can  not  be 
maintained  by  a  railroad  company  to  enjoin  the  establishment  of  a 
public  highway  acroaa  its  right  of  way,  on  the  ground  that  the  land 
had  been  already  devoted  to  another  and  different  public  use,  and 
that  the  establishment  of  the  highway  would  amount  to  an  appro- 

S nation  of  the  land  to  a  second  puhlio  use  inconsistent  with  the 
irmer;  such  question  must  be  raised  by  remonstrance,  and  be 
determined  by  tbe  bo«u^  of  commissioners,  or  by  the  circuit  oourt 
on  appeal.  lb. 

HOUIOIDE— Inspection  by  jury  of  the  skull  of  deoeassd,  see  Evi- 

DBSCK,  11;  Thraioleyv.  State,  375. 
1.  Malice. — Evidence.— Criminal  Law. — In  the  trial  of  one  ftoonsed 
with  homicide  the  evidence  showed  that  defendant  and  his  wife 
kept  house,  but  the  wife  was  employed  as  a  domestic  at  a  res- 
idence some  distance  from  her  own  home,  and  usually  remained 
there  all  day  and  sometimea  at  night;  that  on  the  dar  of  the  honii- 
cide  she  went  to  a  picnic  with  two  other  women  and  two  men,  of 
whom  the  deceased  was  one ;  that  on  their  return  deceased  accom- 
panied her  from  the  carriage  to  the  residence  where  she  was  em- 
ployed, and  stood  talking  to  her  a  few  minutes,  when  defendant 
approached,  and,  without  speaking,  clinched  deceased.  A  struggle 
ensued,  and  deceased  was  cut  several  times  with  a  knife,  one  of  the 
wounds  penetrating  his  heart  resulting  in  death.  Defendant  was 
jealous  of  his  wife,  and  his  distru.it  o(  her  had  involved  him  in 
difficulties  before.  Held,  that  the  evidence  fully  justified  the  Jury 
in  finding  that  the  killing  was  done  purposely  and  maliciously. 
Bridgewaler  v.  State,  56'!/. 

5,  Malice.  —  Presumption.  —  Criminal  Law. — Where  a  homicide 
is  perpetrated  by  the  intentional  use  of  a  deadly  weapon  in  such 
manner  as  is  likely  to,  and  does  produce  death,  the  law  presumes 
auch  homicide  was  committed  purposely  and  maliciously,  unless  it 
was  done  in  self-defense,  or  upon  a  sudden  heat  occasioned  by  such 
provocation  as  is  adequate  in  law  to  reduce  the  killing  to  the  grade 
of  manskhughter.  lb. 

3.  IttMtructions. — One  convicted  of  murder  in  the  first  degree, 
onder  correct  instructions  relating  to  that  grade  of   homicide. 


HOMZCIDB— Con  turned. 

oannot  complain  of  instruotiona  whioh  pennitted  a  oonvictfon  of 

murder  in  the  second  degree  on  evidence  which  woald  only  war- 

nmt  a  conviction  for  manslaughter.  Thratelej/  v.  State,  S7S. 

HUSBAND  Aim  WIFE —Interest  of  childless  second  wife  in  de- 

oeoaed  husband's  real  estate,  see  Dbscent  mv  Dibtsibutioh,  2; 

Z^ompaon  t.  Henry,  6G. 
A  obildless  seoond  wife  is  entitled  to  one-third  of  the  proceeds  of  a 

sale  of  Hie  deceased  husbaud'e  real  eatate.     See  Dosoknt  akp 

DIBTBIBTITION,  1;  Jt^iuoTi,  TV.,  T.  JoAnAm,  GO. 
Beal  estate  inherited  bj  ohlldless  second  wife  prior  to  1881,  when  it 

was  held  that  her  hiterest  amounted  onlj  to  a  life  estate,  see 

DbSOBNT  ASD  SlSTSaDTtOIf,  8,  4;  Thompstm  v.  Henry.  56. 

Section  2660  Burns  18M,  making  the  wife's  inchoate  interest  in  the 

husband's  real  estate  vest  and  become  absolute  when  the  latter 

is  sold  at  judicial  sale,  does  not  applj  when  the  tax  lien  under 
.  which  the  prtqwrty  was  sold  attached  prior  to  the  taking  effect  of 

said  act.  Pattiaon  v.  Wert.  i.^3. 

Right  of  wife  to  redeem  real  eatate  from  a  forecloaure  sale  of  a 

purchase-money  mortgage  in  which  she  did  not  join,  see  Hobt- 

aAQRs4i  Butler  t.  Thomburgh,  Wo. 
Sufficiency  of  consideration  for  a  promise  made  by  a  husband  to 

hold  his  wife's  property  in  trust  for  beneQt  of  her  brothers,  see 

Tritsts,  2;  Ransdel  v,  Moore,  333. 
Conveyance  of  real  estate  by  power  of  attorney,  see  Dkkds,  1 ;  EUi- 

ton  T,  Branstrator,  Ji6. 
Adjudication  of  property  rights  in  divoroe  proceeding,  sea  Divobck, 

8;  Mtirrayv.  Murray,  34- 
Cross-complaint  by  husband  in  divorce  proceeding  seeking  to  enforoe 

a  trust  in  real  estate  held  by  the  wife,  Gee  Trusts,  8;  lb. 

1.  Inchoat*  Interest  of  Wife  in  Hiisbind's  Real  Estate.  —  Judicitd 
Sales. — Conveyaiux  by  Husband  Before  Sale.' — The  provision  of 
^266tt  Bums  1894  that  "in  all  cases  of  judicial  sales  of  real  propeit? 
in  which  any  married  woman  has  an  inchoate  interest  1^  virtue  of 
her  marriage,  where  the  inchoate  interest  is  not  directed  to  be  sold 
or  barred  by  virtue  of  such  sale,  such  interest  shall  become  absolute 
and  vest  in  the  wife"  dues  not  apply  to  lands  conveyed  by  the  hus- 
band prior  to  the  judicial  sale.  Pattiaon  v.  Wert,  453. 

2.  Inchoate  Interest  of  Wife  in  HusbantTa  Ileal  Estate.— Tax 
Sale. — Conveyance  by  Htiaband  Before  Sale.  —The  owner  of  real  es- 
tate sold  and  conveyed  the  same,  his  wi(e  not  joining  therein,  and 
the  deed  was  never  recorded.  The  land  was  sold  for  taxes  there- 
after accrued,  and  the  jiurnhaser  at  the  tax:  sale  quieted  the  title  as 
against  grantor.  Held,  that  the  le^al  title  of  the  grantee  vested 
in  the  purchaser  at  the  tax  sale,  and  not  that  of  the  grantor,  and 
that  the  inchoate  interest  of  grantor's  wife  would  not  vest  until  the 
death  of  her  husband.  n>. 

8.  When  Dairy  and  Poultry  Productg  Not  Separate  Property 
of  Farmer's  Wife. — Mortgage. — Where  by  the  o^^ft  ot  her 
husband  a  farmer's  wife  took  charge  of  all  domestic  dairv 
and  poultry  products  as  her  own,  a  portion  of  which  was  expended 


HTIBBAin>  AND  WIFE— OoiUinuecL 

forgrooeriee  and  clothing  for  the  family,  and  a  part  nsedb^the 

husband,  the  production  and  sale  of  such  products  did  not  conHti- 

tate  the  wife's  separate  business  within  the  meaning  of  SS9T5Buni8 

1894;  and  notes  and  mortgageit  executed  bj  the  husband  to  the  wiTd 

for  sums  of  money  derived  from  such  products  receiTed  by  him 

from  his  wife,   are  without   consideration,   and   void   as  a^nat 

creditors.  Kedcy  v.  Petty,  Qdn.,  179. 

IHPEAOHHBNT— Action  iuatituted  ii 

stead  of  State,  see  Costb,  2 ;  Rowe  t. 

nrSETEBMINATE  BBHTXNOE  LAW— 

Finding  of  jury  as  to  age  of  defendant,  see  CRUfiNAi.  Law,  11, 19; 

Colip  T.  Slate,  5Si. 
A  new  trial  will  not  be  granted  on  accodnt  of  the  failure  of  thq 
evidence  to  support  the  finding  of  the  jury  that  accused  was  over 
sixteen  and  less  than  thirty  years  of  age.  See  Criuinai,  I^aw,  11 ; 
lb. 
That  portion  of  §2007  Bums  I8M  makipg  a  fine  not  exceeding  {SOO 
a  part  of  the  penalty  for  the  offense  of  petit  larceny  was  not  re- 
pealed by  the  indeterminate  sentence  law.  lb. 
ZHDICTHENT— In  prosecution  for  Uackmail,  see  Cbdiinal  Law,  %-, 
Utterback  V.  State.  S4S. 
For  obtaining  money  by  false  pretenses,  see  False  Pbrtbnbbs,  1,  i, 

8;  State  v.  atiller.  SSO;  Lefier  v.  State,  8B. 
Chai^ng  a  railway  company  with  coercing  employe,  see  CsiHINAIt 

Law,  8;  Statex.  Darlington,  1. 
For  failure  to  weigh  coal  before  screening,  see  Ckiunal  Law,  4, 9i 
State  V.  PoKO,  £14. 
HfFOBHATION'— In  a  quo  warranto  prooeeding,  »ee  Qdo  WaB- 

RAHTO,  1 ;  Jonea  v.  State,  ex  rel. ,  440. 
IHj  uNcnON — Cannot  be  maintained  to  enjoin  oounty  commission- 
ers from  paying  person  employed  by  theok  to  discover  and  report 
property  omitted   from   taxation,  see  County  CoumibbionbbS; 
Board,  ete.,'y.  DieMneoti,  OSS. 
Action  by  railroad  company  to  enjoin  the  establishment  of  a  publio 
highway  across  its  yard  and  switching  tracks,  see  Hiqhwatb,  1: 
Gold  T.  Pittaburgh,  etc.,  R.  Co.,  SJl. 
To  restrain  a  municipality  from  discharging  sewage  in  a  natuinl 
water  course,  see  Mdnigifai.  Corporations,  13,  18,  14;  Cityof 
Valparaiso  t.  Hagen,  337. 
Action  to  enjoin  county  auditor  from  placing  omitted  property  on 
tax  duplicate,  see  Taxation,  8,  4;  Crowder  v.  Riggg,  Aud.,  IBS. 
\.    Street   Improvements. — Collateral  Attack. — A  suit   to  enjoin 
the  improvement  of  a  street  being  a  collateral  attack  upon  the 
proceedings  of  the  municipal  officers,  only  such  questions  as  go  to 
Uie  juiisoiotioa  and  power  of  such  officers  can  be  considered. 
Caion  V.  City  of  Lebatwn,  S67. 
9,     Taxation, — Asgestment  of  Omitted  Property. — Plaintiff   is   not 
entitted  to  an   injunction  lestraining  the  county  auditor  from 
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addiag  certain  propertj  to  the  tax  duplicate  as  omitted  prop- 
erty, where  it  ia  not  showa  by  the  speci&l  finding  of  facts  that 
defendant  would  add  such  propertf  to  the  tax  duplicate  if  not 
enjoined.  Crowder  v.  Riggi,  Aud.,  158. 

HTBOLVSHCT— Contracts  between  building  and  loan  association 
and  borrowing  members  are  abrogated  by  insolvency  of  aasooia- 
tion.  See  BujLDiya  Am)  Loan  Associations,  1;  Jlfarton  Trust 
Co.  v.  Trustees  Edwards  Lodge,  etc.,  96. 
XHSTBUOTIONB— As  to  duty  of  traveler  at  railroad  and  highway 
crossing,  eee  Railroads,  2;  Baltimore,  etc..  E,  Co.  v.  Yoang,  16S. 
Defining  contributory  negligence  of  one  injured  at  a  railroad  and 

highway  crossing,  see  Railroads,  S;  lb. 
On  failure  to  give  statutory  signal  in  an  action  for  personal  injury 

at  railroad  and  highway  crossing,  see  Railroads,  S;  lb. 
Instruction  directing  jury  to  return  verdict  for  defendant  in  aotioa 
for  personal  injuries,  on  account  of  knowledge  of  plaintiff  of  the 
danger,  see  MASTKa  asd  Servant,  5;  Staldter  t.  City  of  Hunt- 
ington, SSi. 
In  the  trial  of  an  action  far  libel,  see  TaiAL,  S;  Bauger  v.  Bettaa, 

6iS. 
As  to  failure  of  defendant  to  testify  in  Us  own  behalf,  see  Camnf al 

Law,  H:  Thrawiey  v.  State,  376. 
One  convicted  of  murder  in  the  fiiBt  degree,  nnder  oorrect  instruo- 
tions  relating  to  that  grade  of  homicide,  cannot  complain  of  in- 
structions which  permitted  a  conviction  of  murder  in  the  second 
degree  on  evidence  which  would  only   warrant  conviction   for 
manslaughter.     lb. 
Can  only  be  made  part  of  record  in  criminal  case  by  bill  of  excep- 
tions.   See  Appral  AND  Error,  ID;  Vtterback-v.State,54i. 
1.     Wills. — Testatnentary  Capacity. — Burden  of  Proof.— Aa  instmo- 
tion  in  the  trial  of  an  action  to  contest  a  will  that  if  decedent,  prior 
to  the  date  of  the  will,  waa  of  unsound  mind,  of  apparent  perma- 
nency, the  burden  would  fall  upon  defendants  to  prove  by  the  pre- 
ponderance of  the  evidence  that  at  the  time  the  alleged  will  was 
made  the  decedent  possessed  Eufflcient  mental  capacity  to  make  a 
will,  or  had  a  lucid  interval,  is  erroneous. 

.Merriman  v,  Merrimah.  €31. 
9.  Wills. — Harmleas  Error. — Where  in  the  trial  of  an  action  to 
contest  a  will  tlie  jury  returned  a  general  verdict  for  plaintiff,  and 
answered  certain  interrogatories  to  the  effect  that  the  decedent 
lacked  testamentary  capacity,  an  erroneous  instruction  on  the 
question  of  mental  capacity  constitutes  reversible  error  on  appeal.  lb. 
8.  Invasion  of  Prooinee  of  Jury. — An  instruction  in  the  trial  of 
an  action  for  personal  injuries  caused  by  the  alleged  defective 
condition  of  defendant's  railroad  tracks,  that  the  presence  of 
cindera  upon  the  surface  of  the  ground  alongside  the  track  would 
not  indicate  to  a  person  of  ordinary  intelligence  that  the  track 
had  been  made  solid  so  that  it  \t'ou1d  not  sink,  was  properly 
refused,  as  it  was  for  the  jury  to  say  what  inferences  of  fact  should 
be  made  from  the  evidence  on  such  point. 

Louisville,  etc,  R.  Co.  v.  Kemper,  6IS. 
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4.  Contradictory  Initructioru. — Where  in  the  trial  of  on  action 
for  libel  the  issues  were  so  formed  that  the  burden  of  proof  n^aa 
upon  the  defendant,  an  instruction  informing  the  jury  that 
malice  was  an  esaeatial  element  in  the  case  which  must  be  shown 
by  plaintiff  was  not  cured  by  another  instruction  that  the  burden 
of  proof  was  upon  defendant.  The  emir  oould  only  be  oorrected 
by  a  plain  withdrawal  of  the  erroneous  instruction. 

Hanger  v.  Benua,  64s. 

5.  Wordt  and  Phnuei. — Preaumption. —  Criminal  Law. —  It  will 
be  presumed  in  the  absence  of  any  showing  to  the  contrary  that 
words  used  in  an  instruction  in  the  trial  of  a  criminal  cause  were 
used  and  understood  by  the  jury  in  their  ordinary  and  uau^  sense. 

While  v.  State,  C89. 

6.  Mutt  be  Conttrued  Togetlter. — All  of  the  inatnictions  given  in  a 
cause  are  to  be  considered,  not  as  distinct  and  independent  propo- 
sitions of  law,  each  complete  in  itself,  but  as  interdependent,  con- 
nected, and  reciprocal  members  of  the  entire  charge. 

Boirman  v.  Botoman,  49S. 

7.  Mutt  be  Contidered  as  a  WJtole. — Instructions  must  be  considered 
as  a  whole,  and  it  is  not  neoessary  for  the  court,  in  instructing  the 
jury  as  to  some  phase  of  the  case,  to  reiterate  all  the  qualifying 
oiroumstances  previously  explained.  Tliraieley  v.  State,  S76. 

8.  Be/veal  to  Give. — The  refusal  of  the  court  to  ^ve  an  instruction 
is  not  error,  where  the  instruction  ofF^^  was,  in  substance,  given 
by  the  couit  on  its  own  motion. 

Baltimore,  etc.,  R.  Co.  x.  Young,  IGS. 

9.  D<imagea.—A.a  objection  to  an  instruotion  in  an  action  for  dam- 
ages for  the  wrongful  death  of  ptaintiS's  decedent,  limiting  the  re' 
coveiy  to  pecuniary  damages,  for  the  reason  that  the  instruction 
did  not  enumerate  the  elements  of  allowable  pecuniary  damages 
is  not  available,  where  a  specific  enumeration  of  the  elements  of 
damages  was  not  requested.  Malott,  Ree.,  v,  Shimer,  Adm.,  SB. 

10.  Breach  of  Marriage  Promite.—Defeate. — Where  in  an  action 
for  breach  of  marriage  contract  the  complaint  alleged  that  de- 
fendant promised  to  marry  plaintiff,  and  the  answer  attempted  to 
excutw  the  breach  of  contract  by  averring  lewd  conduct  on  the 
part  of  plaintiff,  it  was  proper  to  instruct  tne  jury  that  If  defend- 
ant based  hin  right  to  a  discharge  from  the  contract  on  the  im- 
moral conduct  of  plaintiff,  it  must  appear  that  he  renounced  his 
promise  as  soon  as  he  reasonably  could  after  such  conduct  vius  dis- 
covered by  him.  and  that  illicit  intercourse  between  the  parties 
after  the  promise  was  made  constituted  no  defense  to  the  action. 

Boioman  v.  Boicman,  49S. 

11.  Seduction.  —  Chattily  of  Plainti.^.  —  General  Reputation. — 
Evidence. — Burden  o^  Proof.  —  An  instruction  in  the  trial  of 
an  action  for  seduction,  that  the  law  presumes,  in  the  alisence  of 
evidence,  that  plaintiff  was  virtuous  before  her  alleged  seduction, 
and  that  in  weighing  the  evidence  as  to  her  general  reputation  for 
chastity  the  jury  were  not  bound  by  that  evidence  to  tind  that  ^e 
was  not  virtuous,  but  must  consider  all  the  evidence  In  the  case  in 
determining  whether  or  not  she  was  virtuous,  was  correct,  where  a 
proper  instruction  was  given  as  to  burden  of  proof. 

Ounderv.  Tibbits.  Adm.,  501. 

12.  Evidence.  —  Weight, — Criminal  Laic.  —  Words  and  Phraie*. — 
A  statement    in  an   instruction    that   "there   is    some    evidence 
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tendinx  to  show"  a  particular  facts  u  equiTaleot  to  a  «tate- 
ment  that  «videnca  hod  beea  given  relating  to  auch  fact,  and  no 
error  waa  committed  in  using  euch  Btatemoat  in  an  iUBtruction  in 
the  trial  of  a  criminal  cause,  where  evidence  relative  to  eucb  fact 
had  been  given,  and  its  weight  wcta  left  to  the  jury. 

White  V.  State.  CS9. 

18.  Homieide. — Criminal  Law. — The  use  of  the  word  "wilfullv" 
in  an  instruction  in  the  words  "and  if  you  are  satisfied  beyond  a 
reasonable  doubt,  that  the  defendant  did  wilfully  kill  the  said 
OUister  Wharton,  but  the  eame  was  done  without  malice,  express 
or  Implied,  and  without  premeditation,  voluntarily,  then  you 
may  find  the  defendant  guilty  of  manslaughter,"  was  not  )>ri>ju- 

.   dicial  to  defendant.  Bridgeirater  v.  State.  5U0. 

14.  Homicide.  —  Criminal  La\c.  —  An  instruction  defining  volun- 
tary manslaughter  as  the  unlawful  killing  of  a  human  beinz,  with- 
out malice,  express  or  implied,  volunturily,  upon  a  sudden  neat,  aa 
where,  upon  provocation  the  passion  has  been  aroused  and  Che  act 
is  committed  before  sufficient  time  has  elapsed  for  the  passion  Ut 
cool,  is  defective  becau:ie  of  its  failure  to  qualify  the  word  "provo- 
cation" with  the  term  "adequate  or  sufficient."  Ih. 

15.  Evidence..  —  Criminal  Law.  —  In  the  trial  of  a  mutdar  case  a 
police  officer  testilied  that  he  waa  present  at  a  conversation  between 
the  accused  and  his  son  a  few  days  after  the  homicide,  and  aftar 
the  arrest,  in  which  the  son  said  that  a  handkerchief  found  near 
the  place  where  the  murder  was  committ«d  belonged  to  his  father, 
and  the  officer  did  not  remember  any  reply  made  by  the  accused. 
Bdd,  that  the  evidence  warranted  the  eiving  of  an  inatruction  that 
tbere  wa^  some  evidence  tending  to  ahow  that  accused  made  no 
reply  to  the  statement  made  by  the  son.  White  v.  State,  6SS. 

W.  Criminal  Lain. — Where  the  court  instructed  the  jury  in  the 
trial  of  a  criminal  cause  that  they  were  the  exclusive  judges  of  the 
law  and  the  facts,  no  error  waa  committed  in  refusing  to  give  an 
instruction  to  the  effect  that  the  court's  instructions  were  advi- 
sory only,  and  that  the  jury  might  disre^rd  them  and  determino 
the  lanr  for  themselves.  Bridgewater  v.  Slatt,  S60. 

nfSXTRAjETCX — Insurance  company  doing  building  and  loan  basi- 
ness,  see  Buildinq  and  Loan  Assocutionb,  8;  Bater  v.  Unio» 
Trust  Co.,  Rec,  S04. 
Special  le^alation  extending  charter  of  insuranoa  company,  eee 
CoNSTiTimoNAL  Law,7^   InReApi^ieationofUie  Bank  of  Com- 
merce, 4B0. 
Enjoining  the  lasaanee  of  Special  ConiraetB.^Juri»diction. — Where 
an  insurance  company  is  organized  and  doing  business  under  the 
act  of  February  10,  1899  (Acte  1899,  p.  30),  a  court  of  general  juris- 
diction has  no  power,  upon  the  application  of  a  policy  holder  or 
member,  to  enjoin  the  issuance  of  Kpecial  contracts  of  insurance; 
since  the  statute  provides  that  a  court  shall  have  no  power  to  inter- 
fere with  the  buBiness  of  such  company  except  upon  the  application 
of  the  Attorney- General.  Lowery  v.  State  Life  Ina.  Co.,  100. 

IHTEKE8T — Contracts  entered  into  between  building  and  loan  as- 
sociations and  membera  for  interest  in  excess  of  the  legal  cootimct 
rate  are  not  usurious.  See  Buildinq  akd  Loan  Associations,  4; 
Security  Savingn,  etc..  Assn.  v.  Elbert,  19S;  International  Build- 
ing, etc.,  Assn.  V,  Wall,  S54, 
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ZVTKILaoaATORIEB  TO  JTrBT— Answera  to  interrogatoiies  can- 
not be  aided  bjinteDdments.   SeeVBRDiCTT;  Louiaville,  ete.,R.  Co. 
T.  Kemper,  618. 
Failure  of  foreman  to  sign  each  separate  answer  to  interrogato- 
ries, see  Pkacticb,  4.  5;  Louigviile,  etc.,  R.  Co.  t.  Kemper,  618. 
JUDGMENTS— Priority  of  liena,  aeo  Fraudulent  Convxyancbs,  2; 
Wild  V.  Nabletuille  Building,  etc.,  iTittitution,  5. 
Where    a  court    prooaeds    without    jurisdiction    its  judgment   is 
wholly  void.     See  COUETS,  3;  Lowery  v.  State  Life  Ine.  Co.,  100. 
In  a  quo  icarranto  proceeding  against  a  corporation  to  seize  its 
corporate   franchise,  the  court  may  in  Its  discretion   declare  a 
forfeiture  of   defendant's  franchise,   or  the  judgment  may  be 
for  forfeiture  or  onater  of  the  right  of  defendant  to  continue  the 
illegal  acts  established.    See  Quo  Wabranto,  3;  State,  exTtl.,-v. 
Portland  Nat.  Gag  Co.,  iSS. 
Failure  of  the  court  to  modify  a  judgment  cannot  be  reviewed  on 
appeal,  where  thera  was  no  motion  made  to  modify. 

(htUett  V.  Phmipa,  S17. 
1 ,  Amount  of  Damage».  — Computation  by  Court  from  Special  Verdict. 
The  computation  and  insertion  by  the  court  of  the  amount  of  dam- 
ages to  which  plaintiff  is  entitled  under  the  special  -verdict,  made 
during  the  term  at  which  the  verdict  was  returned,  is  proper. 

Ellison  T.  Braniitrator,  146. 
9.    Entered  bj/  Agreement. — Where  a  judgment  is  entered  by  agree- 
ment, the  rights  of  the  parties  areas  conclusively  adjudicat«l  as 
if  the  judgment  had  been  rendered  upon  a  trial  of  the  cause. 

Lemmon  v,  Osbom,  J7t. 
B.  Former  A(iJudioatUm.—  Corporationa.— Failure  to  File  Artidea 
of  Incorporation. — Railroad*. — A  salt  by  the  State  against  a  rail- 
road company  for  the  recovery  of  the  fee  provided  by  law  for 
filing  articles  of  consolidation,  on  the  theory  that  the  articles  had 
in  fact  been  filed  and  wrongfully  withdrawn,  in  which  the  court 
held  that  the  articles  had  not  been  filed,  and  that  the  fee  could  not 
be  recovered,  does  not  amount  to  a  former  adjudication  of  an 
action  brought  to  compel  thefilingof  such  articles  of  incorporation, 
and  for  the  recovery  of  such  fee.  under  an  amendatory  act  afford- 
ing a  remedy  for  the  enforcement  of  the  penalty  incurred,  under 
the  amended  statute,  by  the  failure  to  file  such  articles  of  con- 
solidation. Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.,  13^. 
4,  Execution  Sale*.  —  Redemption. —  Tha  word  "owner,"  as  used 
in  §782  Bums  1804  relating  to  the  redemption  of  real  estate  from 
execution  sale,  means  any  owner  of  the  real  estate  redeemed  whose 
interest  was  subject  to  the  payment  of  the  judgment  upon  which  it 
was  sold,  without  regard  to  whether  he  is  the  judgment  debtor  or 
claims  under  him.  Lemmon  v.  O^xim,  ITU. 
B.  Execution  Sale.  —  Redemption.  —  Resale.  —  Quieting  Title,  ~ 
Plaintiff  entered  into  a  verbal  contract  for  the  sale  of  certain  real' 
estate.  The  sale  was  never  completed,  but  the  purchaser  toolc  pos- 
session of  the  real  estate,  without  the  consent  of  plaintiff,  and  erected 
a  dwelling  house  thereon,  and  plaintiff  was  made  defendant  in  an 
action  to  enforce  mechanic's  liens  acquired  in  the  construction  of 
tho  house.    The  purchaser  filed  answer  disclaiming  any  u  ' 
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thareal  estate,  sad  upon  the  agreement  of  the  paitiee  the  court  ren- 
dered judgment  against  the  purnhaser  in  favor  of  plaintiff  for  the 
amount  of  the  purchase  monej.  making  some  a  Srst  lien,  and  judg- 
.meDts  in  favor  of  the  lienholders  for  the  amount  of  their  liens,  and 
ordered  that  the  real  estate  be  sold  for  the  satisfaction  of  the  judg- 
ments, and  any  surplus  remaining  to  be  paid  to  plaintiff.  The  prop- 
erty woa  Bold  under  the  judgment,  and  plaintiff  redeemed,  where- 
upon the  holders  of  the  unpaid  judgtnenta  sought  to  have  the  prop- 
erty resold  in  satiafaction  of  their  judgments,  and  plaintiff  brought 
suit  to  enjoin  the  sale  and  to  quiet  her  title.  Htld,  that  the  judg- 
ment entered  by  agreement  was  conclusive  as  to  the  validity  of  the 
liens,  and  that  upon  plaintiff's  redemption  of  the  real  estate,  it  be- 
came subject  to  resale  for  the  payment  of  the  judgments  remaining 
unpaid.  S>. 

6.  Review. —  Complaint. — Joint  Action. —  A  complaint  in  a  joint 
action  to  review  a  judgment  which  states  a  good  cause  of  action 
in  fafor  of  but  one  of  ttie  parties  is  bad  ae  aeainst  a  demurrer. 

Wame  v.  Irwin,  SO. 

7.  Reoiew.  —  Ctoinplaint.  —  A  complaint  to  review  a  judgment  on 
account  of  new  matter  discovered  since  the  rendition  of  the 
judgment,  in  order  to  withstand  a  demurrer,  must  set  forth  the 
facte  showing  that  the  alleged  new  matter  could  not  have  been  dis- 
covered, by  the  eierciae  of  reasonable  diligence,  before  the  rendition 
of  the  judgement;  a  general  averment  that  plaintiff  oould  not  hare 
discovered  the  new  matter  alleged,  by  the  exercise  of  reasonable 
diligence,  before  the  rendition  of  the  judgment  sought  to  be  re- 
viewed, is  not  sufficient.  lb. 

8.  Appeal  from  Board  of  CommiMioners. — ColluMion. — Oravel-Boads. 
— A  judgment  on  appeal  from  the  board  of  commissioners  in  » 
gravel-rood  proceeding  is  not  rendered  void  aa  being  collusive  and 
exparte  by  the  fact  that  the  court  ordered  a  oonsoiidation  of  the  ap- 
peals of  several  groups  of  objectors,  and  their  adversaries  before 
the  board  on  the  pleadings  there  filed  made  no  resistance  on  the 
tnal  of  the  some  issues  in  the  circuit  court.     Kiraeh  v.  Braun,  HI. 

S.  Appeal  from  Board  of  Commissioner*.  —  Colbigion.—Oravd- 
Boads, — A  judgment  reversing  the  action  of  the  board  of  commis- 
aionera  in  confirming  assessments  for  the  construction  of  a  gravel- 
road  will  not  be  set  aside  at  tbeinstance  of  the  holder  of  bonds  issued 
on  account  of  such  improvement,  on  the  ground  that  the  app^ 
was  collusive  and  exparte,  where  it  was  neither  a^crrnd  nor  found 
that  the  petition  for  the  improvement  was  signm)  by  the  owneraof  a 
majority  of  the  acres  of  land  affected  by  the  improvement,  nor  that 
the  viewers  did  not  fraudulently  omit  landa  for  the  purpose  of  show- 
ing an  apparent  majority  of  acres,  nor  that  any  finding  of  the  court 
on  appeal  from  the  hoard  was  untrue.  lb, 

10.    Exeegsive    Damages. — Personal   Injuries. — A    judgment   in  an 
action   for  personal  injuries  will  not  be  reversed  on  the  ground 
that  ezoessive  damages  were  awarded,  unless  it  appears  that  the 
jury  must  have  acted   from  prejudice,  puidolity,  or  oomj^Mi. 
LouitviUe,  etc.,  R.  Co.  v.  Kemper,  6IS. 
JUSICXAIi  BALES— The  provision  of  gS6S9  Boms  ISM,  relative  to 
the  inchoate  interest  of  the  wife  in  the  landa  of  Her  husband  in 
oases  of  judicial  sales  does  not  apply  to  lands  conveyed  by  the 
huBlMmd  prior  to  judicial  sale.     See  HUSBAND  AND  WiFB,  1;  Pai- 
tistm  V.  Wert,  iS3. 


JUDICIAL  SALEB—Oontinned. 

Tax  Liena.—Inehoaie  Interest  of  Wife  in  Htubawf t  Rtal  Ettate.— 
Section  3669  Bums  1894  makinK  the  wife's  inchoate  iaterest  in 
har  husboad's  real  estate  veat  and  beoome  absolute  when  the  Utter 
is  sold  at  judicial  sale  does  not  applj  when  the  tax  lieu  attached 
prior  to  tbe  taking  effect  of  said  act.  lb, 

JITBISDICTION— 9ee  Codrts. 
Of  Appellate  Court,  see  Appellate  Cotjkt;  Witiiana  v,  Cititetu, 
etc.,  Co.,  496. 
IiABOBMT— Wheu  information  not  bad  for  duplicit;,  see  CaimNAL 
LA.W,  6:  Famace  v.  State,  9J.  ■ 
That  portion  of  ^007  Bums  IBM  making  a  fine  not  exceeding 
1500  a  part  of  the  penalty  for  the  offense  of  petit  larceny  waa  not 
TepeaW  by  the  indeterminate  sentence  law.      Colip  v.  State,  5SA. 
A  farm  hand  who,  during  the  absence  of  his  employer,  and  with- 
out hia  consent,  broke  open  a  box  of  wheat  belonging  to  his  em- 
ployer, and  removed  the  wheat  therefrom  and  sold  it,  is  guilty  of 
larceny.    See  CRiinNAi.L&w,  1:  i%. 
UBBIi — Instruction  as  to  malice  in  a  trial  of  an  action  for  libel,  see 

Trial,  2;  Hanger  t.  Benua,  6iS. 
Pleading. — Justifleation. — A  plea  of  justification  must  be  as  broad 
as  the  charge  which  it  seeks  to  justify,  and  where  the  defam- 
atory charge  is  made  in  Keaeral  terms,  facts  must  be  alleged  in 
the  plea  of  justification  showing  that  the  same  ia  true;  but  where 
the  charge  is  specific,  the  answer  need  only  allege  that  tbe  charge 
is  true.  Jo. 


W<yrk  and  Labor.— Statute  Construed.— Theperwns  to  whom  labor 
liens  are  secured  by  the  provisions  of  ^B306c,  6398  Homer  1897 
are  mechanics  and  others  who  perform  manual  labor  about  any 
shop.  A  general  manager  of  the  shop  does  not  come  within  the 
statute.  Ra'gne*  v.  Kokomo,  etc.,  Co.,  316\ 

IJFB  INS1T&AN0B— See  Insubahos. 

UmTATION  OP  AOnONB— By  one  holding  color  of  title  to  real 
estate  as  against  a  tenant  in  common,  see  Tbhanct  in  Comuon, 
1,  2;  Ot-uM*  y.  Leyendecker,  SiS. 
Sucoessive  acts  of  sexual  intaroourse  constitute  a  continuous  wrong, 
and  and  action  for  seductionbronght  within  two  years  of  the  final 
act  of  intercourse  is  not  barred  by  the  two-years'  statute  of  limita- 
tions.    See  Seduction,  5;  Qunder  v.  Tibhits,  Adm.,  591. 
LIS  PENDENS — Rights  of  mortgagee  of  property  pendente  lite,  see 
Fraudulb.nt  Conveyances,  3;  Wild  v.  NobleaviUe  Bttilding,  ete., 
Inttitution,  />. 
KASTEB  AND  BEBVANT—Coercion  of  employe,  see  CBamfAL 
Law,  8;  State-v.  Darlington,  1. 
Sufficiency  of  complaint  in  an  action  against  »  railroad  company 
by  an  employe  for  personal  injuries  caused  by  the  defective  con- 
dition of  defendant's  tracks,  see  NsoLiaENCE,  1,  Z;  LcmisvUle, 
etc.,  R.  Co.  v.  Kemper,  618. 


■ASTEB  AND  SEKVANT-Continusd. 
Liability  of  railroad  company  for  malpraotdce  of  )iOHpit«l  siugeon 
emplojed  by  such  oompany  and  paid  with  moaey  deducted  from 
the  wagea  of  its  employes,  see  Railroads,  7;  Wttbash  R.  Co.  v. 
Kd,ley,  119. 

1.  — fersoTiai  Injuries. — Defective  Machinery. — iVomise  to  Repair. — 
Aantinptionof  itisfc. ^'Whare  an  employe  notified  em^joyer  of 
defects  in  tools  and  machinery,  and  the  employer  recognized  such 
defects,  and,  to  avoid  an  immediate  suspension  of  the  work, 
requested  and  induced  the  employe  to  continue  the  work  by  s 
promise  to  repair,  the  employer  is  chart^ed  with  an  assumption  of 
the  extraordinary  risk  pendmg  the  promise  to  repair. 

McFarlan  Carriage  Co.  v.  Potter,  107. 

2.  Pergonal  InjurieB.  —Defective  Machinery. — Promise  to  Repair. 
— Injury  Before  Time  Promised  to  Make  Repairs. — Where  an  em- 
ploye is  induced  to  continue  work  upon  a  promise  of  the  employer 
to  repair  defective  machinery  as  soon  an  the  job  of  work  engaged 
on  is  completed,  the  employer  is  not  relieved  from  liahility^r  an 
injury  sustained  by  the  employe  by  reason,  of  such  defective 
machinery  beoause  the  injury  nas  received  before  tbe  time  of  the 
eiecotion  of  tha  promise  to  repair^had  arrived.  ib. 

8.  Personal  jTyuries. — Defective  Machinery. — Promiae  to  Repair. 
— Complaint. — Proof. — Where  plaintiff  in  an  action  for  damages  on 
account  of  personal  injuries  resulting  from  the  use  of  defective 
machinery  allaeed'  in  his  complaint  that  the  saw  and  table  were 
defective,  and  that  he  was  injured  thereby  after  a  promise  to  repair 
the  same  had  been  made,  proof  that  the  table  only  was  defective, 
and  that  he  was  injured  by  reason  of  the  defect  In  the  table,  operat- 
ing solely  and  independently  of  the  saw.  after  promise  to  repair  it 
h^  been  made,  and  within  the  limit  of  the  promise,  will  entitle 
him  to  a  recovery.  lb 


personal  injuries  sustained  from  the  use-  of  defective  machinery 
containing  the  allegation  that  "  the  defendant  promised  the  plain- 
tiff that  it  would  repair  said  saw  and  table  as  soon  as  the  job  of 
work  that  said  company  was  then  working  on  was  oompleted,"  is 
good  as  against  a  oemurrer  without  stating  the  time  required  to 
complete  the  work.  lb. 

B,  Injury  of  Servant.— Knowledge  of  Danger.— Negliffmee.— No  error 
wascommittedindirectingthe  jury  to  return  a  verdict  for  defend- 
ants in  the  trial  of  an  action  c^;ainst  a  city  and  its  oontiactors  for 
injuries  sustained  by  plaintiff  by  reason  of  an  explosion  of  dynamite 
in  the  sewer  in  which  he  was  at  work,  where  the  evidence  disclosed 
that  the  unsafe  condition  of  the  trench  was  as  obvioos  and  well 
known  to  plaintiff  as  to  his  empl  overs. 

Staldter  v.  City  of  Huntington,  SSi. 

fl.  UegligKnae.  —  Aaxiimption  of  Risk.—  Employers'  Liability  Act.— 
Contributory  Negligence. — Statutes. — The  repeal  of  section  twoof  tbft 
employers'  liability  act  of  18H3  (Acts  1893  p.  384),  by  the  General 
Assembly  of  1H9S  (Acta  1895  p.  148).  will  not  be  accepted  as  evidence 
of  legislative  intent  that  tha  remaining  section  should  be  construed 
as  overthrowing  tbe  common  law  doctrine  of  assumed  risks  so  ^ 
as  to  charge  the  master  with  the  a.ssumption  of  all  risks  from  de- 
fective machinery  and  applian,;es  while  the  servant  is  engaged  in 
performing  act"  under  the  direction  of  a  superior. 

Whilcan^  v.  Standard  OH  Co..  513. 


KASTEB  ABD  BSBVAJTF— Coutiuned. 

7.  Employer^  Liability  Act.  —  ContrOmtory  Negligenee. — The  em- 
pfoyere'  liability  act  of  1893.  g7083  Burns  1894.  making  a  rail- 
road company  liable  for  damages  for  personal  injuries  suffered  by 
an  employe  in  ita  eervioe  while  in  the  exercise  of  due  care  and  dili- 
gence, when  Buch  injury  is  suffered  by  reason  of  any  defect  in  the 
condition  of  appliances  in  use  by  the  oorporation.  or  by  reason  of 
the  negligence  of  any  person  Id  the  sarrice  of  suoh  corporation  to 
whose  order  or  direction  the  injured  employe  ftt  tha  time  of  the  in- 
jury was  bomid  to  csonfoim,  and  did  oonform,  does  not  relieve  the 
employe  from  that  caution  andoareof  himself  required  by  the  com. 
mon  l»w.  lb. 

8.  Employer'a  LiabOitji  Act. — Sabdivision  3  of  §1  of  the  employer's 
liabihty  act  (Acts  ItJBS  p.  2W),  authorizing  recovery  where  the 
injury  to  an  employe  results  from  the  negligenca  of  a  person  to 
whose  direction  the  employe  is  bound  to  conform  is  notnutlifled 
by  the  specifioatioa  and  enomeration  contained  in  subdivision  4  of 
said  motion.  Louisville,  etc,  R.  Co.  v,  Wagner,  4X0. 

9.  Negligence  of  ForCTnan. — Employer'i  Liabilitj/  Act. — Appellant 
and  several  other  employes  of  a  railroad  company,  pursuant 
to  the  orders  of  their  foreman,  were  loading  a  heavy  truck  on  a 
flat  car.  The  manner  of  loading  was  by  rolling  the  truck  up  on 
skids.  Appellant,  by  direction  of  the  foreman,  took  the  dangerous 
position  behind  the  truok  and  between  the  skids.  The  foreman, 
in  addition  to  giving  orders,  would  ohook  the  truck  from  time  to 
time  as  it  became  necessary.  When  the  truck  wasabouttwo-thiids 
of  the  way  up,  the  foreman,  without  giving  appellant  warning  or  an 
opportunity  to  escape,  directed  the  workmen  to  loose  the  truck  and 
"  let  her  go."  The  workmen  obeyed  the  order  and  the  truck  was 
precipitated  upon  appellant,  crushing  his  arm.  Held,  that,  nnder 
the  employer'a  liabihty  act  (§39069  Homer  18QT),  the  railroad  com- 
pany is  liable  to  appellant  for  the  personal  injuries  sustained.      Jb. 

miTKB— Foilnn  to  weigh  ooal  before  screening,  see  Ckhonal  Law, 

i,  S;  State  v.  Aisea,  S14. 
KONOPOTiTBB  -  Agreement  entered  into  by  gas  oompsnlea  flxing 
price  of  gaa  to  be  charged  oonsomers,  see  CoRPO&ATtOHB,  1; 
State,  exrel.,-v.  Portland  Nat.  Qae  Co.,  4SS. 
In  a  quo  vxirranto  proceeding  against  a  corporation  to  aaise  Its  cor- 
porate frsnobiBe,  the  court  may,  in  the  exercise  of  its  disoration, 
declare  a  forf«itim  of  defendant's  franchise,  or  the  judgment  may 
be  for  forfeitnra  or  ouster  of  the  right  of  defendant  to  oontioue 
the  illegal  acts  established.    See  Quo  Wakramto,  2;  lb. 
Carrierg.  —  Union  Railujay  Company, — The  action  of  a  union  railway 
company  granting  to  a  transfer  company  the  exclusive  right  to  stand 
hacks  upon  ita  depot  grounds  and  solicit  business  tends  to  restrict 
^competition  and  to  enhance  .  .-    .,       .  

If OBTOAaBB— Executed  by  husband  to  wife  for  money  derived 
from  farm  products,  see  HUSBAND  AND  WIFE,  8;  Eedey  t.  J^ty, 
Odn.,  179. 
Mortgage  by  tenant  in  common  peniUntt  lUe,  see  Pabtition,  3; 
Huffttum  V.  Darling,  SS. 


HOBTO-AOES-ContinuAd. 
The  provision  of  the  act  of  1897  <Aots  18K7,  p.  271)  ralatireto  mort- 
gages on  household  goods  is  not  uaoonstitutional  as  grantiug  to 
the  mortgagors  special  privileges  and  immunitiee.  See  Cokstitu'- 
TIONAL  Law,  B;  Zumpfe-v.  Gentry,  £1% 
1,    Foreclosure. — Party. — Pleading. —  Aa  avermeDt  in  a  oomplaint 
in  an  action  to  foreclose  a  mortgage,  that  oertain  defendants  who 
had  contracted  to  paj  the  mortgage  debt  were  claiming  an  interest 
in  the  real  estate,  that  thej  had  no  interest  in  or  Ben  thereon, 
and  that  they  be  required  to  set  up  auch  interest  or  lien,  if  any  th^ 
had,  entitled  plaintiff  to  a  foreclosure  of  the  mortgage  against 
them,  altbuugb  he  was  not  entitled  to  a  personal  judgment  against 
them.  Yortv  v,  Braekm,  491. 

3.  Aaaignmetit.  —  Beeord. — Foreclosure.  — Bedemption. — EvideTice. — 
Barden  of  Proof. — A  mortgage  was  assigned  by  the  indoraomont  of 
Che  notes  secured  thereby,  and  the  asaignmeut  was  never  recorded. 
A  senior  mortgage'  was  foreclosed  and  the  real  estate  sold  witbr 
out  making  the  assignee  of  the  janior  mortgage  a  party.  Held, 
in  an  station  by  the  assiii^ee  to  enforce  the  junior  mortgage,  that 
the  burden  was  upon  plaintiff  to  prove  that  the  purchaser  had 
notice  or  knowledge  of  the  assignment  at  the  time  of  his  purobaaa 
of  the  real  estate.  Citizen*  Bank  v.  Jutian,  6SS. 

8.  Afxignment. — Beeord. — Foredoeare. — Secret  Eqaitisa. —  Plaintiff 
brought  sait  to  foreclose  a  mortgage,  and  to  redeem  the  mort- 
gaged premises  from  the  lien  of  a  senior  mortgage.  The  facta 
found  show  that  plaintiff's  mortgage  was  assigned  to  him  bj  tb« 
indorsement  of  the  notes  secmred  thereby,  but  such  assignment  wm 
not  recorded;  that  the  first  mortgage  was  foreclosed  and  tbe  land 
•old  in  April,  18TT,  plaintiffs  assignor  being  made  a  defendant,  bnt 
plaintiff  was  not  made  a  party,  and  had  no  notice  of  the  foreclosure 
proceedings.  The  act  of  1877  (g^ll07,  1108  Bums  1894) requii?iig 
assignments  of  mortgages  to  be  recorded  went  into  foroa  July  8, 
1S77.  The  purchaser  of  the  land  at  sheriff's  sale  held  same  for  four 
vears,  and  it  wiis  afterward  awarded  to  defendant  aa  one  of  the 
heirs  of  the  purchaser,  in  a  partition  proceeding  in  Uen  of  her  interast 
in  hia  real  estate,  during  which  time  plaintiff  faOed  and  neglected 
to  record  the  assignmeot  of  his  mortgage  as  required  by  said  act. 
Held,  that  defendant  was  a  purchaser  for  valoe,  and  that  plaintiff 
oould  not  enforce  the- mortgage  against  her.  lb. 

4.  Foredoaure.  —  Resumption.  —  A  porchase^money  mortgage  in 
which  the  wife  did  not  join  was  foreclosed,  and  the  wife  ap- 
pealed. Pending  the  appeal  the  real  estate  was  purchased  bv  the 
mortgagee  at  sheriff's  sale  under  the  foreclosure  decree.  The  Judg- 
ment was  reversed  as  to  the  wife,  and  the  mortgagee  recovered 
another  judgment  of  foreclosure  against  the  parties,  and  the  real 
estate  was  ordered  to  be  sold,  from  which  judgment  the  wife  again 
appealed,  but  the  judgment  was  affirmed,  and  the  wife  brought  suit 
to  redeem  her  interest  in  the  rfeal  estate.  Bdd.  that,  since  the 
jud^ent  under  which  the  sale  was  had  was  reversed,  and  no  sale 
having  been  made  under  the  subsequent  decree,  her  equitable  right 
to  redeem  still  existed.  Butler  v.  Thombargh,  SSO. 

B.  Sfny  of  E.vecution  a  SufUdent  Contideration. — A  mortgaga  ^ven 
to  stay  the  levy  of  an  execution  for  a  period  of  three  montos  is  for 
a  valiil  consideration.  Huffman  v.  Darling,  ti. 

MUNICIPAL  COSFOAATIOHS— Suit  to  enjoin  street  improve- 
meats,  see  Inju.sctiok,  1;  Caaon  v.  City  of  Lebanon  S67. 


mnnCIPAL  COSFO&ATIONS— Oontmned. 

A  bouse  which  encroaches  upon  the  street  of  a  city  is  per  ae  a  public 
nuisance.  SeeNniSAiiCE,  1, 2;  City  of  Valparaiso  v.  Bozarth,SSe. 

1  Annexation  of  Territory. —  Felition. — Appeal. — Revieio. — 'Unleaa 
all  of  the  reasons  set  forth  in  a  petition  for  the  annexation  of  con- 
tiguous unplatted  territory  to  a  city  are  so  plainly  insufficient  that 
the  granting  of  the  petition  would  be  an  abuse  of  the  discretion 
vested  in  the  board  of  commisHioners  and  the  circuit  court,  the 
Supreme  Court  cannot  reverse  a  judgment  of  the  circuit  court 
affirming  the  action  of  the  board  of  commissioners  annexing  the 
territotT-  Lake  Erie,  etc.,  E.  Co.  v.  Oity  of  Alexandria,  BSl. 

i.  I^-oeeedingg  of  Common  Council. — Annexation  of  Ttrritory. — 
Special  Session.— Pretumpiions  a»  to  Regtilarity.— On  appeal  from 
a  judgment  of  the  circuit  court  affirming  the  action  of  the  board  of 
coontj  commissioners  in  the  annexation  of  territoir  to  a  city,  on 
petition  of  the  common  council  showing  upon  its  face  that  it  was 
authorized  at  an  adjourned  special  session,  it  will  be  presumed, 
the  contrary  not  appearing,  that  the  special  session  was  called  for 
the  purpose  of  acting  upon  the  petition,  and  that  suoh  notice  as  was 
neoeesary  was  duly  given.  lb. 

8,  Annexation  of  Territorj/.  —  Petition. — Appeal.  —  Review. — The 
Supreme  Coult  will  not  pass  upon  the  validity  of  the  reasons  stated 
in  a  petition  for  the  annexation  of  contiguous  unplatted  territory 
to  a  city  after  the  board  of  coimty  commissioners  and  the  circuit 
court  have  adjudged  the  reasons  sufficient,  unless  their  decision 
is  flagrantly  improper.  lb. 

i.  Annexation  of  Territory.  —  Petition.  —  Evidence.  —  Revievi.  —  A 
judgment  of  the  circuit  court  affirming  the  action  of  the  board  of 
oonuniasionere  in  the  annexation  of  territory  to  a  city  will  not  be 
reversed  on  account  of  the  Insufficiency  of  the  evidence  to  sustain 
the  reasons  for  annexation  stated  in  the  petition  if  any  one  of  the 
reuona  was  sustained  by  the  evidence.  lb. 

6.  Sttrett  Tmproveraetita.  —  Municipal  corporations  have  excliuive 
original  junsdlction  over  the  streets  and  alleys  within  their  limits, 
and  the  whole  matter  of  the  improvement  of  the  same,  and  the  as- 
seasments  to  be  made  in  aid  thereof.    Cason  t.  City  of  Lebanon,  567, 

fl.  Strtet  Jmproiwnenfs.— Streets  may  bo  improved  under  §§4388, 
4289  Bums  1894,  without  a  petition,  and  over  the  remonstrance  ol 
the  abutting  landowners,  by  a  two-thirds  rote  of  the  council  or  boanj 
of  trustees.  lb, 

7.  Street  Improvements. — A  contract  entered  Into  by  a  city  with 
a  railroad  company  to  regrade  and  gravel  a  street  occupied  by  it> 
tracks,  and  keep  same  in  good  repair,  will  not  deprive  the  city  of  the 
power  to  improve  the  street  at  the  expense  of  the  abutting  propertE, 
owners.  lb 

8.  Street  Tmprovementa.—Injunetioti. — Congtitutional  Li'mit  of  In- 
debtedne»s. — A  contract  entered  into  for  the  improvement  of  a 
street  at  the  expense  of  the  adjoining  property  owners  is  not 
rendered  invalid  by  reason  of  the  fact  that  the  city's  part  of  the 
expense  for  the  street  and  alley  crossings  creates  an  indebtedness 
beyond  the  constitutional  limit.  lb. 

9  Street  Improvement*. — Civil  Engineer. — A  contract  entered  into 
for  street  improvements  is  not  rendered  invalid  by  rea!«)n  of  the 
fact  that  the  deputy  civil  engineer  of  theoity  was  the  father-in-law 
of  one  of  the  oontractors.  lb. 


HUNICIFAI.  OOBPOSATIONS— Oontinaed. 

10.  Street  ImprovemenU. — Ir^Tiction, — The  power  of  determiiiing 
the  kind  of  street  improTenients.  and  when  they  are  nocessarv,  is 
vested  in  the  municipal  authorities,  and  the  courts  cannot  control 
saoh  dieorettonary  power  by  injunction.  lb. 

11.  Street  ImprovemenU. — Contracts.  —  A  contract  for  street  im- 
provements is  not  invalidated  by  an  agreement  entered  into,  bind- 
ing the  contractors  to  ship  material  for  the  improvement  over  a 
certain  railway,  where  the  ordinance  and  contract  for  the  improve- 
meut  made  no  reference  to  such  agreement.  7b. 

18.  Sewage. — Water  Course. — Injunction. — Equity  will  not  restrain 
»  municipality  from  discharging  ita  sewage  in  a  natural  water 
oourse,  where  it  acta  in  oonformity  to  the  statutes,  skilfully  and 
without  negligence,  though  the  waters  are  polluted  to  the  injury 
of  lower  riparian  proprietor,  and  where  ttiere  is  no  other  natural 

-lanly  possible  means  of  drainage. 

City  of  Valparaiao  v.  Hagtn,  397. 
^  -^Datnagea. — The  act  of  a  municipality  in  draining  its 
sewage  into  a  stream,  thereby  BO  polluting  the  waters  of  such  stream 
that  the  pastures  of  a  lower  npanan  proprietor  are  destroyed  M  flood 
time,  is  not  such  a  taking  of  private  property  as  most  be  preceded 
by  just  compensation.  i&. 

H.  Sewage.  —  Eminenf  Uomam.— A  municipality  may  exercise 
tbe  right  of  eminent  domain  in  aeonring  an  outlet  for  its  sewage, 
but  no  such  ButhoritjT  exists  as  will  permit  it  to  seize  upon  »ie 
stream  and  its  margms  to  relieve  consequential  damages.      lb. 

15,  Taxation. — Certifi/^tion  by  County  Auditor.— Injunction.— An 
action  will  not  lie  to  enjoin  a  town  from  the  collection  of  taxes 
against  a  railroad  company  because  of  the  failure  of  the  county 
auditor  to  apportion  to  such  town  its  proper  share  of  the  taxable 
valuation  of  Uoe  property. 

Cleveland,  etc.,  R.  Co.  v,  Tovm  of  Waj/neloicn,  550. 

16.  Taxation.  —  Injunction.  —  The  fact  that  a  railroad  company 
paid  taxes  to  the  township  upon  its  i>roperty  located  within  tb^ 
corporate  limits  of  a  town  will  not  entitle  it  to  an  injimotion  to 
prevent  the  town  from  collecting  the  taxes  due  it.  lb. 

n.  Bonds  for  School  Buildings  Constitute  Defii  of  CivU  City.  — 
School  bonds  issued  under  the  act  of  1879,  gBfl7S  Bums  1804,  for 
the  purpose  of  obtaining  funds  for  the  erection  of  school  buildings 
oonstitute  an  indebtedness  against  the  civil  city,  and  muist  be 
taken  into  consideration  in  ascertaining  the  aggregate  indebted- 
ness of  such  municipality.  Wileoscon  v.  City  ofBlufftoa,  S67. 

18.  Personal  Injury  of  Employe  of  Contractor. — Plaintiff  brought 
enit  against  a  city  and  its  contractors  for  damagee  on  account  of 
personal  injuries  sustained  while  at  work  in  a  sewer.  The  evidence 
showed  that  in  making  the  excavation  for  the  sewer  dynamite 
was  used  in  blasting  the  stone,  and  that  plaintiff,  in  removing 
the  stone  and  earth  loosened  by  the  explosion,  struck  a  piece  of 
dynamite,  which  exploded  and  injured  him.  The  city  exacted  a 
bond  of  the  contractors,  indemnifying  it  against  damages  arising 
from  negligence  in  the  prosecution  of  the  work,  but  it  had  no  con- 
trol over  the  work  further  than  to  see  that  tlie  impTovement  con- 
formed to  the  req^nirementa  of  the  plans  anil  st>eoifl cations,  and  bad 
nothing  to  do  with  the  employment  of  the  servante  of  the  con- 
tractors. H^d,  that  the  oourt  did  not  err  in  directing  the  jury  to 
zetam  a  verdict  for  tbe  city.     Staldter  v.  City  of  Huntington,  SSi- , 
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SEOLIGENCE— See  Comtbibutobt  Nbquornosi  Daiuobs;  Mis- 
ter AND  Sekvant;  Railboads. 
When  pin-inHtTa  knowledge  of  danger  will  prevent  reooverj,  see 
Master  and  Sxetant,  6 ;  Staidter  v.  Citjf  of  Huntington,  SSj^ 

1.    Maater  and  STvant.^RaiiToacLa.  —Where  a  railroad  company 

Knnitted  a  portion  of  its  road-bed  underneath  the  croex-ties  to 
Bome  soft  oy  reaaoti  of  the  flow  of  water  from  a  hydrant 
of  the  company,  bo  that  the  rails  and  croas-tiea  would  sink 
down  when  the  weight  of  a  car  was  placed  upon  them,  such  condi- 
tion not  being  obvious  or  apparent,  but  being  known  to  the  master, 
or  by  the  exercise  of  ordinary  care  discoverflble  by  him,  such  neg- 
lect constituted  a  breach  of  the  d-uty  of  the  company  to  keep  and 
maintain  the  roadway  in  a  sound  and  safe  condition  for  the  protec- 
tion and  oecurity  of  its  employes. 

LouitviUe,  etc.,  R.  Co.  t,  Kemper,  SIS. 
S.  Complamt. — Master  and  Servant.  —  Railroada. — A  complaint 
in  an  action  for  personal  injuries  by  an  employe  of  a  railroad 
company,  alleging  that  defendant  had  allowed  that  portion  of  its 
tracks  in  front  of  the  freight  depot  to  become  in  a  dangerous  con- 
dition by  permitting  a  large  volume  of  water  from  a  hydrant  to 
flow  over  and  under  the  tracks,  causing  the  earth  under  the  tracks 
to  become  soft  and  yielding,  and  that  while  plaintiff  was  placing 
a  oar  in  position,  preparatory  to  coupling  same,  the  oar  in  ttie  rear 
oame  over  the  defective  track,  msking  a  depression  in  the  track, 
by  reason  of  the  defective  condition  thereof,  which  caused  plain- 
tiff's foot  resting  thereon  to  slip,  and  before  he  could  remove  hie 
foot,  without  any  neglect  on  his  part,  ran  over  same,  cutting  and 
manglingit,  is  sufficient  against  demurrer.  lb. 

BXW  TBIAIt— See  Venire  de  Novo. 
Motion  for  new  trial  on  aoconnt  of  exclusion  of  evidence,  aaa 

Appeal  and  Errok,  16;  Thrawley  v.  State,  S?5. 
The  failure  of  plaintiff  in  a  divorce  proceding  to  show  that  the 
witnesses  called  to  prove  her  residence  were  freeholders  and 
houaeholders  of  the  State  was  not  waived  by  defendant  in  pro- 
ceeding with  the  trial  after  plaintiff  rested.  See  Divoboe,  Z; 
Driver  v.  Driver,  as. 
A  new  trial  will  not  be  granted  on  account  of  the  failuie  of  the 
evidence  to  support  the  finding  of  the  jury  that  accused  was 
over  sixteen  and  less  than  thirty  years  of  age.  See  Cbiuinal 
Law,  11 ;  Colip  v.  State,  B84. 

1.  3fotion«. — Action. — An  assignment  in  a  motion  for  a  new  trial 
that  the  damages  are  excessire  is  only  applicable  to  cases  sounding 
in  tort,  and  does  not  challenge  the  amount  of  recovery  in  an  action 
arising  out  of  contract.  OHmore  v.  Steffeg,  a  J. 

2.  Excessive  Damages,— Contracts. — Eioessive  damages  can  only 
arise  in  actions  ex  delicto,  and  a  motion  for  a  new  trial  on  account 
of  exoeeaive  dam^es  in  an  action  00  contract  presents  no  question. 

Smith  V.  Barber,  32S. 

8.  New  Trial  of  Right. — Aetion  to  Set  Aside  Conveyance  as  Fraudft 
lent. — The  statute  granting  new  trials  as  of  right  does  not  apply  to 
actions  to  set  aside  fraudulent  conveyances  and  to  subject  the  lands 
to  the  payment  of  claims  of  creditors.  Searles  v.  Little,  4S^. 

4.  Action  to  Set  Aside  Conveyance  as  Fraudulent, — Appeal  and 
Error. — No  question  can  be  presented  on  appeal  as  to  tJie  right  of 
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ulent,  to  a 

Judgment  on  the  cross-complaint. 
NOTES— See  Bills  and  Notes. 

NOTICE— Of  appeal  from  board  of  commiasioDers  to  ciroiiit  court, 
see  Oratel-Road  Boxds,  4,  5;  Kirsch  v.  Braun,  S47. 
Listing  omiCt«d  property  for  taxation  without  notice,  see  Taxaiioit, 

4,  6;  CroiEder  v,  Riggs,  Aud.,  15K;  MQler  v.  Vollmer,  S6. 
When  an  action  maf  be  maistained  to  abate  a  nuisance  without 
notice,  see  NuiaANCB,  2;  City  of  Vaiparaiao  v.  Boxarth,  636. 
NUISANCE— 
1.    Bouge  Encroaching  on  Street. — Citie».—&.  house  which  enortMches 

upon  the  street  of  a  oity  is  per  ne  a  publio  ~"" 

City  of  Valp 

I.    Abatement. — Notice. — Where  the   lessee  i__    _ 

a  nuisance  by  erectinit  a  house  thereon  which  encroaches  c 
Btraet,  an  action  ma;  De  maintained  against  him  to  abate  the  nni- 
sanoe  without  anj  notice  or  request  to  remove  the  house.  lb. 

OnrOEBS— An  officer  de  facto  will  not  be  permitted  in  a  prosecu- 
tion for  bribery  to  raise  the  question  that  he  is  not  an  officer  de 
Jure.    See  Croiinal  Law,  7,  6,  9;  State  v.  Duncan,  318;  State  t. 
Ray,  334. 
OVERBCn.ED  CASSa—Magee  v.  State,  11  Ind;  164;  Leobold  t.  State, 
33  Ind.  484;  Jones  v.  State,  60  Ind.  473;  BonnellT.  Slate,  Ulnd. 
498;   MUler  t.  State,  78  Ind.  108;  Shaffer  v.  State.  83  Ind.  221; 
Wagoner  v.  State.  90  Ind.  504;  Shaffer  v.  State,  100  Ind.  863,  and 
State  V.  Burnett,  119  Ind.  893.     See  Lefler  t.  SlaU,  82. 
PABTIBB — All  parCiee  against  whom  judgment  was  rendered  must 
be  made  co-appellants  in  a  vacation  appeal.    See  Appeal  and 
Error,  1 ;  McKee  v.  Root,  SI4. 
Joinder  of  physician  who  aided  in  producing  an  abortion  in  an  na- 
tion for  seduction,  see  Sedcotion,  2;  Qunderv.Tii>bil»,Adm.,591. 
PASTITIOK— 

1.  Effect  of  on  Title.^Judgmenta. — Tenancy  in  Common. — A  judg- 
ment in  partition  between  tenants  in  common  has  simply  the  effect 
of  severing  the  unity  of  possession,  and  does  not  vest  any  new  or 
additional  title,  where  only  partition  is  asked  by  the  pleadings. 

Thompson  v.  Henry.  56. 

2.  Mortgage  by  Tenant  in,  Comnum  Pendente  Lite. — Enforcement 
of  Lien  — A  niortgajru  executed  by  a  tenant  in  common  upon  his 
undivided  interest  in   land  peniliiig  a  suit  for  partition   thereof 

'  creates  a  valid  lien  upon  bis  interest,  which  lien,  upon  &  partition 
sale,  is  devested  in  favor  of  the  purchaser,  and  the  lien  transferred 
to  the  fund  arising  from  the  sale.  Huffman  v.  Darling,  Si. 

PATMENT— 

t.  Acceptance  of  Promissory  Note. — Pi-eaumption. — The  giviny 
of  a  promissory  note,  not  governed  by  the  law  merchuit,  by  a 
debtor  to  a  creditor,  affords  no  evidence  tliat  it  was  offered  and  ac- 
cepted as  payment;  but  where  a  note  (governed  by  thelaw  merchant 
is  thus  given,  it  is  prima  facie  evidence  of  payment,  and  must  be 
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accapted  as  conclusive,  in  the  absbnoe  of  any  evidence  that  suoh 
was  not  the  inteation  of  the  parties.    Bradway  v,  Orxxnendyke,  SOS. 
a.     Acceptartce   of    Promistory   Note. — Prtxiimption. — Evidence. — 
The  presumption  of  payment  which  arises  from  the  ^vinfc  of  a  note 
governed  by  the  law  merchant  may  Iw  rebutted  by  the  circum- 
stances attending  tlie  transaction.  Jb. 
8.    Aeeepta-nee  of  PromtMoiy  Note  Made  Payable  to  Creditor'g  Wife. — 
Special  Findings. — A  special  finding  that  a  debtor  gave  to  ft  creditor 
notes  payable  to  his  nifo  does  not  warrant  the  conclusion  of  law 
that  the  notes  were  given  and  accepted  aa  payment,  although  the 
notes  were  payable  in  bank,  as  the  creditor  could  not  put  them 
forth  aa  oommerciiil  paper  unless  his  wife  indorsed  them.             lb. 
PBKJUBT— 

1.  Testimony  Before  Orand  Jury. — Indictment. — Criminal  Law. — 
A  grand  jury  in  the  inveetigation  of  a  criminal  charge  may  not 
only  require  witnesses  to  give  "  legal  evidence,"  but  may  require 
them  to  answer  questions  tending  to  show  where  legal  evidence 
may  be  obtained  upon  which  an  indictment  may  be  returned,  and 
Bucn  evidence  is  "touching  a  matter  material  to  the  point  in  ques- 
tion," and,  if  false,  the  witnessea  may  be  prosecuted  for  perjury. 
State  V.  Turley,  SiS. 
%.  PrivQege  of  Witness. — Waiver. — A  witness  is  liable  to  prose- 
cution (or  perjury  in  pving  false  testimony  in  a  grand  jury  investi- 
gation, although  he  might  nave  declined  to  answer  the  questionson 
the  ground  that  his  answers  would  tend  to  criminate  bfm.  lb. 

PBBBOKAIi  nrJUBIXS— SufSciency  of  complaint  in  aotion  for, 
see  CONTRIBCTORT  Nbouoence;  Oartin  v,  Meredith,  16. 
Assumption  of  risk  pending  a  promise  to  repair  defective  maohin* 
ery,  see  Mastbb  and  Sebvant.  1,  3,  8,  4 ;  MeFarian  Carriage 
Co.  V.  Potter,  107. 
Action  against  a  city  and  Its  contractors  for  the  constraotion  of  a 
sewer  by  one  injured  while  at  work  in  the  sewer,  see  Municipal 
CORPORATIOSS,  18 ;  Staldter  v.  City  of  Huntington,  S64. 
When  judgment  will  not  be  reversed,  on  the  ground  that  excessive 
damages  were  awarded,  see  Judqhknts,  10;  l^uisville,  etc.,  R. 
Co.  V.  Kemper,  CIS. 
PETSICIAKS— Liability  of  physician  who  performed  an  operation  on 
a  woman  for  the  purpose  of  producing  an  abortion  in  order  to 
conceal  knowledge  of  the  seducer's  intercourse  in  an  action  for 
seduction.    See  Sbduction,  2,  8;  Gunder^.  Tibbiis,  Adm.,631. 
PLBADINCI— In  an  action  to  determine  title  to  an  oflBce,  see  Quo 
Warranto,  1 ;  Jonee  v.  Stale,  ex  rel.,  HO. 
In  proceeding  to  sell  real  estate  for  payment  of  debts,  see  Dbce- 

DKNTS'  Estatbs,  1,  2;  Watkins  v.  Lewis,  Adm.,  648. 
Plea  of  justification  in  suit  for  libel,  see  Libel;  Hanger  v.  Benaa, 
GiS. 
1.     Complain 
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team  was  Been  b;  the  fireman  whea  the  looomotiTe  was  400  ftoet  dis- 
tant therefrom,  and  that  the  flreman  thereupon  notified  the  engin- 
eer, who  could  have  stopped  the  train  by  reversing  the  engine,  bat 
failed  to  do  so,   does  not  amount  to  a  charge  of  wilfulness. 

Baltimore,  etc.,  R.  Co.  y.  Young,  les. 

9.  Complaini.  — Negligence.  —  Repaira.  —  A  oomplaint  against  a 
telephone  company  charging  that  plaintiff  wan  injured  bv  lightning 
conducted  into  his  storeroom  by  defendant's  wires,  on  account  of 
the  defective  condition  thereof,  Js  insufficient,  where  the  complaint 
alleged  that  the  defect  was  caused  bj  the  removal  of  a  telophone 
belonging  to  another  company  of  which  the  defendant  was  buo- 
cesaor,  and  it  is  not  shown  that  defendant  created  the  dangerous 
condition,  or  had  any  opportunity  to  put  the  wires  in  proper  con- 
dition before  the  accident  occurred. 

5cAeiber  t.  United  Ttl.  Co.,  609. 

8.  Complaini. — IiMtiaterial  Averment.  —  Anmcer,  —  Breach  of  Mar- 
riage Promiee. — An  allegation  in  a  complaint  in  an  action  for  breach 
of  marriage  contract  that  the  parties  during  a  previous  marriage 
i^reed  to  obtain  a  divorce  and  aftorwarda  remarrv,  is  immateri^, 
since  the  agreement  was  void,  and  a  ptiragraph  oi  answer  travers- 
ing such  allegation  only  is  properly  held  insufficient. 

Bowmati  v,  Botcman,  i9S. 

4.  Complaint.^Negligence. — Where  a  complaint  stataa  the  specific 
facts  constituting  defendant's  negligence,  it  will  be  tested  by  the 
facts  alleged,  without  aid  from  an  allegation  that  the  acta  charged 
were  negligently  done  or  omitted,    Scheiber  v.  United  Tel.  Co.,  W/S. 

5.  Theory. — Demurrer. — The  rule  that  a  complaint  mnst  proceed 
upon  some  definite  theory,  and  must  he  good  upon  the  theory 
upon  which  it  proceeds,  does  not  require  that  the  plaintiff 
must  be  entitled  to  all  the  relief  asked  for  in  the  complaint.  If 
plaintiff  is  entitled  to  any  of  the  relief  asked  for  upon  the  theory 
of  his  case,  the  complaint  is  sufficient  to  withstand  a  demurrer,  or 
an  assignment  of  error  on  appeal  that  the  same  does  not  stat«  facts 
sufficient  to  constitute  a  cause  of  action.  Yorn  v.  Bracken,  43S. 

6.  Demuner.  — Waiver  of  Error. — Error  in  sustaining  a  demurrer 
to  a  complaint  is  waived  by  filing  a  new  complaint,  entitled  » 
"  second  paragraph  of  oomplamt."      Scheiberv.  United  Tel.  Co.,  609. 

POOK  PEB80K — An  allowance  to   an  attorney  for  prcseoatlng  a 
civil  action  for  a  poor  person  is  not  authorized  by  law.     See  AT- 
TOBNKY  Asm  Client,  1 ;  Board,  etc.,  t.  Pollard,  371. 
PRACTICE — A  motion  b>  make  a  special  finding  more  speoifio  Is  im- 
proper.   See  Sfeciai.  FiNPiNQ,  6;  Smiths.  Barber,  SSS. 

Overmling  a  demurrer  to  a  paragraph  of  answer,  though  emwe- 
ouB.  Is  harmless,  where  the  matters  pleaded  are  admissible  undw 
the  general  denial  in  another  paragraph.  See  HaehLebs  Bbbob; 
Bayne*  t.  Kokomo,  etc.,  Co.,  SIS. 

When  sustaining  demurrer  to  good  paragraph  of  oomplaint  is 
harmless,  see  Appeal  and  Erbob,  18,  19,  20;  Bavger  v,  Betuia, 
€4S;  Qunder  v.  Tibbitt,  Adm.,  691;  MetzgerT.  Htibbard,  189. 

The  computation  and  insertion  by  the  court  of  the  amount  of 
damages  to  which  plaintiff  is  entitled  under  the  special  veidict, 
made  during  the  term  at  which  the  verdict  was  returned,  ia 
proper.    Elliaon  v.  Branttrator.  U6. 
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In  a  quo  warranto  proceeding  against  a  corporation  to  seize  its 
corporate  franchise,  the  court  Ta&j  in  the  exercise  of  its  discre- 
tion  declare  a  forfeiture  of  defendant's  franchise,  or  the  judg- 
ment may  be  for  forfeiture  or  ouster  of  the  right  of  defendant 
to  continue  the  illegal  acts  established,  see  Quo  Wasrahto,  3; 
State,  ex  rel.  v.  Portland  Nat.  Go*  Co.,  iS3. 

A  party  cannot  divide  hia  evideDoe  and  give  part  in  chief  and  part 
in  rebuttaL  Hilker  v.  HOker.  4J5, 

1.  BeeoTd.—CoTrection. — A  paper  is  considered  as  filed  when  it  is 
delivered  to  the  proper  officer  and  bj  liim  received  for  the  purpose 
of  filing,  and  the  file^nark  indorsed  thereon  is  merely  evidence  of 
the  filing,  and  maf  be  corrected  by  the  oourt.       Oati  v.  State,  436. 

2.  Striking  Out  Part  qf  AnsiBtr. — Pleading. — No  error  was  committed 
in  striking  out  part  of  an  answer,  where  the  matter  stricken  out 
traversed  an  averment  in  the  complaint  and  was  admissible  under, 
the  general  denial  which  was  pleaded.     Jones  v.  State,  ex  rel.,  MO. 

8.  Harmlen  Error. — Where  a  demurrer  to  a  complaint  was  improp- 
erly overruled  and  judgment  was  rendered  in  favor  of  defendant 
on  demurrer  to  plaintiff's  reply,  the  judgment  will  be  afQraied,  as 
the  correct  result  was  reached. 

Cleveland,  etc.,R.  Co.  t.  Town  ofWayneiown,  550. 

4.  Interrogatoritt  to  Jury. — Failure  to  Sign. — Where  no  objection 
is  made  to  the  failure  of  the  foreman  to  sign  each  separate  answer 
to  interrogatories  propounded  to  the  jury  before  their  discbarge, 
it  is  too  late  to  u^e  the  objection  for  the  first  time  on  ^ipeaL 

LcminriUe,  etc.,  R.  Co.  t.  Kemper,  618. 

I  Interrogatoriet  to  Jwy.— Signature  of  Foremon.— The  statute 
doee  not  require  that  the  foreman  shall  sign  his  name  to  each 
answer  to  toe  interrogatories  propounded  to  the  jury,  although  this 
is  the  better  practice.  lb. 

6.  Rarmlest  Error. — Special  Finding. — Where  the  facta  in  a  special 
finding  rest  upon  a  good  paragraph,  it  is  harmless  error  to  overrule 
demurrers  to  bad  paragraphs  of  the  same  pleading. 

Smith  T.  Barber,  3SS. 

7.  Venire  De  Novo. — Special  Finding. — A  motion  for  a  venire  de 
nova  will  not  be  granted  because  mere  matters  of  evidence  and  ixm- 
elusions  are  stated  in  the  special  finding,  if  enough  ultimate  facts 
are  found  to  support  a  judgment.  lb. 

8.  Venire  De  Novo. — Special  Finding. — A  t«n(re  de  novo  will  not 
be  granted  where  the  amount  of  damages  is  so  fullv  stated  that  the 
amount  of  recovery  may  be  determined  by  a  mathematical  calcu- 
lation, lb. 

#,     Venijv  De  Novo. — Special  Finding. — A  motion  for  a  venire  de  novo 
will  not  lie  for  failure  to  find  upon  all  the  issues.  lb. 

FBUrcrPAI.  Amy  AOEMT— when  railroad  company  Is  bound  by 
statement  made  by  agent,  see  Evidenck,  1;  Wabash  R.  Co.  v. 
Kellej/,  119. 
Statements  made  l^  workmen  as  to  merits  of  machinery  which 
was  being  placed  by  them  in  a  manufacturing  plant  for  the  seller 
are  net  Unding  upon  the  seller.  Smith  v.  Barber,  SSS. 
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PBOXIH&TE  CAUSE— Where  the  failure  to  give  the  statntor;  sig- 
nals at  a  railroad  and  higbwaj  crossing  was  the  proximate  cause 
of  aa  iDJnry  to  a  traveter,  see  Railroai>s,  1 ;  Baltimore,  etc ,  R. 
Co.  T.  Young,  163. 

auo  WASRAirro— 

1.  Information. — Pleading. — Condusion. — Aji  avennoit  in  an  infor- 
mation, under  §1145  BurOB  1894,  to  determine  title  to  an  office  that 
the  relator  was  "eligible  to  be  elected  and  to  hold  the  office"  is 
HuSlcieat  without  pl^iding  anj  of  the  evidentiary  facts  constituting 
such  eligibility.  Jonet  v.  State,  ex  rel.,  440. 

8,  CoT-porations.  —  BesMction  of  Competition.  — -  JUonopoHfH.  — 
Judgment. — Where  in  a  auo  warranto  proceeding  a«iinst  a  corpor- 
ation engaged  In  furnishing  natural  gas  to  the  inhabitants  of  a 
city  it  is  shown  that  defendant  entered  into  an  agreement  with 
a  like  corporation  fixing  the  price  of  gas  to  be  charged  consumeia, 
the  court  msT,  in  the  exercise  of  its  discretion,  declare  a  forfeiture 
of  defendant's  corporate  franchise,  or  the  judgment  may  be  a  for- 
feiture or  ouster  only  of  the  right  of  defendant  to  cany  out  or  con- 
tinue the  illegal  acts  established. 

State,  ex  rel.,  v.  Portland  Nat.  Oat  Co..  iSJ. 
BAHiBOAIM— See  Carsiebs:  Daicaqes;  NEGLiasNOB.     Theaotof 

189S  relative  to  the  incorporation  and  consolidation  of  oorporationa 

is  not  retroactive.  See  Statdtks,  2;  Chicago,  etc.,  B.  Co.  v.  Staie, 

ex  rel..  ISi. 
Failure  to  file   articles  of   incorporation  and  consolidation,  sea 

Judgments,  8;  lb. 
The  fee  imposed  by  the  act  of  1895  for  Sling  articles  of  inc(»pora- 

tion  is  not  a  tax  upon  interstate  commerce,  but  is  a  tax  npon  the 

right  to  incorporate.    See  CoRPOaATiOKS,  2 ;  lb. 
Action  to  enjoin  the  establishment  of  a  highway  across  yard  and 

switching  tracks,  see  Hiohwats,  1;  ffoldv.  Pittsburgh,  etc.,  R. 

Co.  tS3. 
Action  for  personal  injury  at  railroad  and  highway  crossing,  see 

Plb&DINQ,  1;  Baltimore,  etc.,  R.  Co.,  v.  Young,  I6S. 
1.  Injury  of  Traveler  at  Croxaing. — failure  fo  Oive  Statutory 
Signal. — Proximate  Cause. — Where  the  situation  of  a  railroad 
and  highway  crossing  is  such  that  the  driver  of  a  team  draw- 
ing a  wagon  could  not  see  an  approaching  train  until  he  had 
reached  the  cros^^ing,  but  that  before  reaching  the  crossing  he 
stopped  the  t«am  and  listened  for  a  train,  and,  not  hearing  any, 
proceeded  to  cross,  and  was  injured  by  reason  of  a  collision  of  his 
wagon  with  a  passing  train  the  engineer  of  which  had  failed  to 
give  the  statutory  signals,  the  failure  to  give  the  statutory  signals 
was  the  proximate  cause  of  the  injury. 

SiUtimore.  etc.,  R.  Co.  v.  Young,  1G3. 
3.  Traveler  at  Crossing  Must  Look  and  Listen.— Instruction. — 
In  an  action  against  a  railroad  company  to  recover  damages  re- 
ceived at  a  cros.sing.  an  instruction  that  no  failure  on  the  part  of 
defendant  to  do  iuduty  would  excuse  plainti if  from  using  his  eensea 
of  sight  and  hearing  was  sufBcient  witiiout  using  the  words,  "make 
complete  use  of  his  senses  of  sight  and  hearing.  lb. 

8.  Personal  Injuries.  —  Contributory  Negligence.  —  Instruction.  — 
Where,  on  the  trial  of  an  action  against  a  railroad  company  for  per- 


BAH^BOASS — Contiuoed. 

sooal  injariea  caused  by  tbe  alleged  negligenoe  of  the  company,  it  ia 
sought  to  be  shown  that  plaintiff  waa  guilty  of  contributory  negll- 
gonoe.  it  ia  proper  in  an  inatruction  to  define  contributory  negli- 
gence "ftB  Buch  negligence  on  the  part  of  the  plaintiff  as  helped  to 
produce  the  injuries  complained  of."  Jb, 

4.  Ntgligente.  —  Proxiiruile  Cause.  —  Tncomphie  Inntruetion.  —  In 
an  action  against  a  railroad  company  for  negligence,  an  inatructioQ 
that  plaintiff  must  prove  "damage  to  plaintiff  proximately  caused 
by  plaintiff's  injury,  if  Incomplete  for  failure  to  limit  the  damages 
to  be  recovered  to  such  as  may  have  resulted  "from  the  matters  al- 
leged in  the  complaint,"  is  not  reversible  error,  where  no  modifica- 
tion of  the  instruction  was  Bsked  by  the  defendant.  lb. 

B.  /ryiirj/  of  Travder  at  C^ogaing. — FaHare  to  Qive  Statutory 
Signal. — Instruction. — In  an  action  against  a  railroad  company  for 
personal  injuries  sustained  by  plaintiff,  an  instruction  that  the  fail- 
ure of  those  in  charge  of  the  locomotive  "to  give  the  statutory  sig- 
nals on  approaching  a  crossing  constitutes  negligence,  and  if,  on 
account  thereof,  injury  comes  to  a  highway  traveler  at  such  cross- 
ing, who  is  free  from  fault  or  negligence,  it  is  sufficient  to  charge 
such  company  with  negligence,"  is  proper,  and  is  not  equivalent  to 
instructing  the  jury  that  such  proof  is  conolusive  on  the  question  of 
negligence.  ih. 

6.  Master  and  Servant.  —  Malpractice  of  Hospital  Surgtcm.  — 
Where  a  railroad  company  deducted  a  portion  of  an  employe's 
wages  for  the  maintenance  of  a  hospital  to  provide  surgical  and 
madioal  service  for  its  employes  in  case  of  accident  it  cannot  escape 
liabUity  for  damages  to  such  employe  arising  br  reason  of  the 
malpractice  of  its  nospital  surgeon,  on  the  ground  that  the  deduc- 
tion of  the  employe's  wages  was  made  without  his  written  consent 
contrary  to  the  provisions  of  §§2300,  3801  Burns  IS04. 

Wabash  S.  Co.  v.  Kelley,  119. 

7.  Mcdpractiee  of  Ho*pital  Surgeon. — A  railroad  company  is 
liable  to  an  employe  for  damages  resulting  from  an  operation 
performed  by  an  incompetent  surgeon  employed  in  a  hospiteil  main- 
tained by  such  companv  by  money  deducted  from  the  wages  of  its 
employes,  and  managed  by  a  board  of  tmateea  made  up  of  the  gen- 
eral officers  of  the  road.  Jb. 

SELEASE— 

Chattel  Mortgage.  —  HoKsehold  Goods. — Receipt  for  Payments. — 
Waiver  of  Statutory  Right. — The  protection  granted  to  a  morti- 
gagor  of  household  goods  by  §3  of  the  act  of  March  8,  189T, 
(Acts  1!JQT,  p.  271)  which  section  makes  it  the  duty  of  the  mortgagee 
of  such  property  to  execute  a  receipt  to  the  mortgagor  for  all  pay- 
ments, and  invalidates  the  mortgage  for  the  failure  to  give  such 
receipts,  cannot  be  waived  by  the  mortgagor;  since  such  waiver 
would  be  contrary  to  public  policy.  Zumpfe  v.  Gentry,  SID. 

BETSOOESSION  ACT— Act  of  Congress  retroceding  to  the  State 
of  Indiana  jurisdiction  over  territory  purchased  by  the  United 
States  for  the  location  of  a  branch  of  the  National  Home  for  Dis- 
abled Volunteer  Soldiers,  see  SoLDmsB  Homb;  Statt  ex  rel,  v. 
Board,  etc,  SOS. 
BOASB— See  Highways. 
SALES— See  Tesdor  and  Purchaseo. 


SALES    Oontinnad. 
Sufficieacj  of  special  flndjng  to  show  the  ex«cvtion  aad  perform- 
ance of  ft  oonditionat  Bale,  sea  Spbciai.  Foidino,  1;  Smith  v. 
Barber,  SSS. 

1.  Conditional  Sale.  —  Election  of  JUmtdie*  by  Sefler. —Where 
machiiiBry  was  delivered  and  ooustructed  into  a  maaufacturiiig 
plant  upon  the  purohasar's  i>remiae3.  under  a  contract  of  sale  in  which 
it  was  stipulated  that  the  title  to  the  property  should  remain  in  the 
seller  until  f ullj  paid  for,  upon  the  failure  of  the  buyer  to  pay  Uie 
purchase  price  the  seller  may  retake  the  property,  or  treat  Uia  sale 
as  absolute  and  sue  for  the  purchase  price.  lb. 

9,  Conditional  Sale.  —  Detiverj/.  —  Waiver  of  Right  to  Retakt 
Property. — Where  machinery  was  oonstruoted  into  a  manufactur- 


ing plant  npon  the  purchaser's  premises,  under  a  contract  of  aale 

conoitionea  that  the  title  to  the  property  should  remain  in  the  seller 

imtil  fully  paid  for,  it  ia  not  necessary  for  the  seller  to  makp  a  formal 

act  of  delivery,  or  waiver  of  his  rii^ht  to  reolaim  the  property,  before 

bringing  suit  for  the  purchase  price.  lb. 

8.    Conditional  Sale.  ~  EUetion  o/ fiemediea.  —  ZWiiwrj.  —  Whew 

machinery  was  constructed  into  a  manufacturing  plant  under  a 

contract   of  sate  oonditioned  that  the  title  to  the  property  should 

remain  in  the  seller  until  paid  for,  it  was  not  necessary  la  order 

to  constitute  a  delivery  that  the  purchaser  accept  the  propnty 

after  the  seller  bad  signiGed  the  waiver  of  his  right  to  hold  the  title 

to  the  property  aa  security  for  the  purchase  price,  Jb. 

4.    Conditional  Sale. — Election  of  SeTnedies    by  Seller. — Where 

property  is  sold  under  a  contract  of  conditional  sale,  suit  by  the 

seller  for  the  purchase  price  thereof  is  evidence  of  the  seller's  election 

to  treat  the  sale  as  absolute.  lb. 

6.    Conditional  Sale. — Election  of  Revtediet  by  Seller. — Abandonnteat 

of  Lien. — Where  the  eeller  elects  to  treat  a  conditional  sale  U 

absolute  and  sues  for  the  purchase  price,  ha  thereby  renounoas  hia 

equitable  lien.  Jb. 

6.    Conditiojuii  Sale.  —  7k»H7ig   Machinery.— Waiver.— Whtm  ma- 

ohiaery  was  placed  in  a  manufacturing  plant  under  a  ooutraot  of 

Bale  that  the  seller  was  to  make  a  five  days'  test  of  the  plant,  the 

obstruction  of  the  performance  of  the  test  by  the  pnrchaser  aroounta 

to  a  waiver  of  the  test.  lb. 

SCHOOLS — Bonds  issued  for  Ute  pnrpose  of  obtaining  funds  for  the 

erection  of  school  buildings  oonstitute  an  indebtedness  against  the 

civil  oity.    See  Uunioipai.  C!obfokations,  17;  WUcoxoa-r.  City 

of  Bluffton,  S67. 

SEOHET  B a UITIKS— Aotion  bj assignee  of  a  junior  mortgage  wlto 

was  not  made  a  party  to  foreclosure  of  a  senior  mortgage, 

ttie  assignment  of  the  mortage  to  him  not  having  been  recorded, 

for  the  enforcement  of  a  Uen  on  the  mortgaged  premises  in  the 

hands  of  an  innocent  purchaser,  see  Hortgaobs,  S;   Citixeni 

Ba'nk  v.  Julian,  6S6. 

SEDVCnON— Presumption  of  law  as  to  character  of  plaintiff,  aee 

iNSiRUcnoNS,  11;  Oundew.  Tibbita,  Adm.,  S91. 

When  verdict  for  $6,000  will  not  be  set  aside  as  excesoiTe,  see  Dam- 

JlUXB,  8;  Jb. 


fiXDTTOTXOlT— Oontinnod. 

1.  Complaint  —  Motion  to  Make  Mart  SpeeyfU. —  Vfhon  a  com- 
pliuat  for  seduotioD  ohaxgad  th&t  defendant  took  advantage  of 
plaintiff 'a  jouth,  loneliness,  and  ignoranoeof  the  najBof  the  world, 
and  by  reason  of  his  own  maturitr.  experience,  and  poaition,  by 
artificos  and  persuasions  accomplished  her  min,  no  error  was  com- 
mitted in  orerruling  a  motion  to  make  the  complaint  more  apeoi&o 
by  stating  the  facta  oooatitating  the  artiflcas  and  persuasion  em- 
ployad  by  defandant.  lb. 

S.  Complaint.— Joinder  of  Coute*. — A  complaint  allege  that 
defendant  by  his  artiflcee  and  persuatdoas  seduced  plaintiff  and 
induced  her  to  have  sexual  intercourse  with  him,  from  which  she 
became  pregnant  with  diild  on  two  oocaaiona,  and  that  on  each  oo- 
oasion  he  and  his  codefendant  conspired  together  and  induced 
her  to  submit  to  an  abortion  la  order  to  prevent  childbirth,  and 
the  ooQsequectt  exposure  of  defendant,  states  a  single  cause  of  ac- 
tion' against  defendants  jointly,  and  no  error  was  committed  in 
deuTins  a  motion  to  separate  the  complaint  into  paragraphs  and 
oTerrubngademurrerforniisjoinderofoauMaof  action.  Jb. 

8.  Abortion.  —  Liability  of  Phj/sieian.  —  A  physician  who  per- 
formed an  operation  on  a  woman  for  the  purpose  of  producing  an 
abortion  In  order  to  conceal  knowledge  of  the  aednoers  illicit  inter- 
course with  her  is  liable  in  an  action  for  seduction,  although  he  did 
not  know  that  his  codefendant  seduced  plaintiff.  lb. 

4.  Spedat  Verdict.  — A.  finding  by  the  jury  in  an  action  for  se- 
duction that  plaintiff  was  chaste  prior  to  the  time  of  her  intercourse 
with  defendant,  and  that  she  yielded  her  person  to  him  because 
of  her  confidence  in  him,  her  belief  in  his  flatten,  persuasions  and 
protestations  of  affeotkKi  practioed  upon  her  for  a  long  time  prior 
thereto,  and  her  relianoa  upon  hlscontinued  pramises  oi  (rieadithlp, 
protection,  and  assistance  In  getting  whatever  she  might  ask  for  or 
need,  constituted  a  snffloient  finding  of  the  ultimate  faots  to  show 
the  means  employed  by  defendant  in  seducing  plaintiff.  lb. 

0.  Limitation  of  Aefjons.— Successive  acts  of  sexual  intercourse 
constitute  a  continuous  wrong,  consummated  In  tha  last  act,  and 
an  action  for  seduction  brought  within  two  years  of  the  final  act 
of  sexual  intercourse  la  not  barred  by  the  two  years*  statute  of 
limitation,  although  the  first  act  of  intercourse  oconrrad  more  than 
four  years  before  the  action  was  brought.  lb. 

BOItDIEBa'  HOHX— The  act  of  Congress  retrooading  the  National 
Home  for  Disabled  Volunteer  Soldiers  to  the  State  of  Indiana  b 
not  vtolative  of  g6,  article  1  of  the  fodaral  Constitnticn.  See 
CONSTncnoNU.  Lav,  6;  State,  ex  rel.,  v.  Board,  ete.,  SOt. 

Betrooeasion  of  JvritdieUon  bu  United  Statei  to  State  of  Jndiatta.— 


of  a  branch  of  the  National  Home  for  Disabled  Yotunteer  Soldie 
la  not  nullified  by  the  proviso  "that  nothing  herein  contained  shall 
be  oonatrued  to  impair  the  powers  and  rights  heretofore  conferred 
on  tiie  board  of  managersoi  the  National  Home  for  Disabled  Volun- 
teer Soldiers  in  and  over  said  places."  lb. 
BFBOUli  00KTKA0T8— Action  to  enjoin  the  ianutnoe  of  special 

oontracta  of  insuranoe,  see  Ikburanox  ;  Lowery  v.  State  Life  Int, 

Co.,iOO. 


gpXOIAIi  FUTDIKO— In  order  to  i&iM  aaj  qnsstiou  as  to  nuittan 

involved  in  the  oonolusions  of  law  on  the  facts  found,  exoeptiona 

to  the  oiHidusioiiB  of  law  must  be  presented.    See  Afpkal  and 

KssOB,  14;  Angletnyer  v.  Board,  etc.,  tI7. 

1,    Suffleieney.— Conditional  Salt. — A  special  fludiag  in  an  action 

on  a  written   contraot  of  sale,  which  shows  the  ezeoution  of 

the  ^vritten  contract,  the  fall  perfoimance  of  all  the  conditions 

of  the  contract  by   the  seller,    except   where  prerented  In  the 

purchaser,  that  the  purchaser  had  possesaion  of  tiie  property  before 

salt  was  brought  and  refused  to  pay  the  purchase  pnoe,  is  snfflciMit 

to  sapport  a  judgment  for  the  amount  found  to  be  due  the  aalkr. 

Smith  V.  BaH>er,  att. 

%.    Suffleiene]/. — In   a  suit  bj   a    creditor,  a  qieoial  finding  tiiat 

defendant  executed  a  note  to  plaintiff  which  was  afterwards 

renewed,  and  that  judgment  was  obtained  by  plaintiff  on  the 

renewal  note,  is  a  BUffloient  finding  that  the  judgment  was  reuderad 

against  defendauL  Ktxleg  r.  Petty,  Odn.,  179. 

8.     Where  Finding  w  SSent  on  a  Fact  in  Jmu«.— Where  the  special 

finding  is  silent  upon  a  fact  in  issue  such  silence  wilt  be  regarded  as 

the  equivalent  of  an  express  finding  a)pinst  the  party  having  the 

burden  of  proof  on  such  issue.  Ottizent  Bank  v.  Julian,  6SS. 

A.  Catuiot  beAidtd  by  Condwiona  of  Law. — A  special  finding  osnnot 
be  aided  by  the  oonclnsiona  of  law,  nor  con  the  Supreme  Court  sup 
ply  the  facto  by  intendment,  where  the  finding  sets  forth  merely 
evidence.  Bradway  v.  Oi-oenent^te,  608. 

0.  JHwct  be  Conatrved  a»  a  Whole.— &  special  finding  must  be  ood- 
sidered  as  a  whole,  and  force  given  to  all  findings  olearly  relating  to 
tba  same  fact  or  transaction.  Kedey  v.  iWty,  CMn.,  179. 

0.  Praetie&—A  motioa  to  make  a  Special  finding  more  spaciflo  is  Im- 
proper. The  motion  should  be  for  a  new  triaL  Smithv.  Barber,  3SM. 

SPECIAL  IjEQISLATION— See  CoNsnTunoRAL  Law. 
SFXCIAIi  TBBBZOT— See  VBBDicrr.    Sufficienor  of  finding  to  attaw 
the  means  employed  by  defendant  in  sednoing  plaintiff,  see 
SBDtHTnoir,  4;  Ovnder  v.  TOibitt,  Adtn.,S9l. 
The  oomputatioa  and  insertion  by  the  ooort  of  the  amount  of  dam- 
ages to  which  plaintiff  is  entitled  undw  the  special  verdicts  made 
during  the  term  at  which  the  verdict  was  returned,  is  fitoipet. 
EUiaon  v.  BranatnitoT,  US, 
STATVTIi  OF  VBAUBS^See  FRAiiDa,  Statute  of. 
BTATUTS  OB*  LUEITATIONa — Bee  LmiTATIOii  OF  AonOHB. 
STAXDTXa— Title  af  act,  see  CoNBtntmotJAi.  Law,  1;  CoapOBA- 
TIONS,  8;  Chicago,  etc.,  it  Co.  v.  Stale,  exrd..  134- 
Table  of  statutes  cited  and  construed,  see  page  xxix. 

1.  Oonsfnicf  ion.— Where  the  legislature  expressly  states  the  meaning 
which  is  to  be  eiven  to  a  term  used  in  an  act.  that  meaning  must 
be  given  to  such  term  as  so  used. 

Chicago,  etc.,  S.  Co.  v.  State,  txrd.,  13*. 

B.  Amendmen.U.—Con*tituii07uil  Lavf.—Corporatitma.~ltailroadt. 
—The  act  of  1805  amending  the  acts  of  1B91  relative  to  the 
incorporation  and  consolidation  of  corporations  is  not  TvAroacttve^ 
since  such  amenduient  was  intended  merelr  to  furnish  a  remedy 
(or  the  anforoement  of   the  penalty  of   the  acts  of   18B1;   and 
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8TATUTX8— Ocmtlnued . 
where  a  penalty  had  been  Incmred  undor  the  acts  of  ISBl.  prior  to 
the  amendment  of  18BS,  such  penalty  nuj  be  anfoioed  under  the 
proTlsion  of  the  amendatory  act.  lb. 

8.  Elimination  of  Part.— Con*ti(u(ionaI  Late.— Oravd- Road  Engin- 
«era.— That  part  of  the  act  of  1695  (Acta  1B95.  p.  14S)  relative 
to  the  appointment  of  grav^-road  engineers,  which  anthorizaa  the 
appointment  of  a  person  not  an  elector  of  the  county,  may  be  etrioken 
therttfrom  and  leave  the  etatute  complete  and  oonstitutional. 

State  V.  Bay,  SSi. 
4.  Amendment.— CoMtitutvmtU  Law.—  Criminal  Law.—Sedvetiim. 
—Age  of  COTMent.— The  act  of  1S9S  (Acts  1808  p.  82),  amending 
$1917  R.  B.  1881  by  changing  the  age  of  consent  from  twelve 
to  fourteen  yeara  is  not  in  violation  of  §S1,  article  4,  of  the 
Constitution,  providing  that  no  act  shall  be  amended  by  mere  refer- 
ence to  its  title,  but  tl^t  the  act  rerisad  orsection  amended  shall  be 
set  forth  at  full  length,  as  the  title  of  the  amendatory  act  refers  to 
the  title  of  the  act  to  be  amended  by  setting  it  out  in  full,  and  the 
section  as  amended  is  also  set  forth  at  f nil  length. 

Lingquist  v.  State,  SiS. 

BTAXUTOBY  OOiraTBUCTIOir— Of  the  statute  for  the  protection 

of  Ssh  and  game,  see  FISH  aiid  Qahb,  2 ;  Outtavel  v.  State,  BIS. 

The  repeal  of  a  section  of  a  statute  by  a  subsequent  legislature  will 

not  be  accepted  as  evidence  of  the  intent  of  the  legislature  which 

enacted  it.    See  Mabtsb  ahd  Skktant,  6;  Whitcomb  v.  Standard 

Oil  Co.,  SIS. 

For  taUe  of  statutes  cited  and  oonetnied,  see  page  xxix. 


r  OD&OVSMJEM  T8  — Municipal  Corporatinns  have  exclu- 
sive jurisdiction  over  the  streets  and  alleys  within  their  limits. 
See  HunciPAL  Corporations,  9;  Cason  ▼.  City  of  Lebanon,  567. 

Streets  may  be  improved  without  a  petition,  and  over  the  remon- 
strance of  the  abutting  land  owners,  by  a  two-thirds  vote  of  the 
oouncll  or  board  of  trustees.   See  Honioipal  Corporations,  0;  lb. 

A  contract  for  street  improvements  at  the  expense  of  the  adjoining 
property  owners  is  not  rendered  invalid  by  reason  of  the  faot 
that  the  city's  port  of  the  expense  creates  a  debt  beyond  the  oon- 
stitutional hmit.    See  Uhnicipal  Cobporationb,  8;  lb. 

Only  such  questions  as  go  to  the  jurisdiction  and  power  of  the  mu- 
nicipal oflBcers  can  be  oonsiderad  in  a  suit  to  enjoin  the  improve- 
ment of  a  street.     See  Injunottok,  1 ;  Jb. 

Courts  cannot  control  by  injunction  the  discretionary  power  vested 
in  the  municipal  authorities  as  to  the  kind  and  neceeaity  of  street 
improvements.  See  Municipal  Corpobations,  10;  lb. 
lAZATIOIf  ^Action  by  property  owner  to  enjoin  county  auditor 
from  adding  certain  property  to  the  tax  duplicate,  see  Ihjuho- 
■nOM,  >;  Crowder  t.  Rigge,  Aud.,  2SS. 

An  action  will  not  lie  to  enjoin  a  town  from  the  collection  of  taxes 
against  a  railroad  company  because  of  the  failure  of  the  county 
auditor  to  apportion  to  such  town  its  proper  share  of  the  taxable 
valuation  of  the  property.  CUvdand,  etc,  R.  Co.  v.  Zbimi  of 
Waynetoton,  550. 


TAXATION— Continued. 

1.  Converting  Prmerty  for  Purpose  of  Avoiding  Taxation.^ 
Dvt'j  of  Queers.— Sy  §8462  Burns  1S94  the  assaesor  Is  required  to 
IJRt  for  t&xation  property  which  has  been  teropomrilj  converted  into 
property  which  is  not  taxable  for  the  purpose  of  evading  the  pay- 
ment of  taxes  thereon :  bat  if  such  duty  ia  not  pertoTmed  by  that 
officer  it  is  imposed  upon  the  auditor,  county  aBsessor,  and  other 
taxing  officers  by  other  aectioDS  of  the  tax  law. 

Crowder  t.  Eigga,  Avd.,  US. 

2.  AMeaament  of  Omitted  TYoperty.—Duty  of  Officer*. — The  pro- 
vision of  §8463  Bums  1894  makes  it  the  duty  of  the  assesaor 
every  year  when  he  lists  the  property  of  each  taxpayer  to  cause 
any  property  to  be  assessed  at  its  true  cash  value  which  he  is  satis- 
fied Bucn  person  haa  since  tba  first  day  of  April  of  the  preceding 
year  converted  into  non-taxable  property  for  the  purpose  of  evading 
the  payment  of  taxes  thereon,  and  if  such  officer  fatls  to  dtachatge 
this  duty  for  one  year,  or  any  number  of  years,  the  other  taxing 
officers  nave  the  power,  and  it  is  their  duty,  to  assesB  the  same  for 
snob  years  as  omitted  property,  under  other  sectiona  of  the  tax  law. 

8.  Aatemment  of  Omitted  Froperty.—Ii^nction.—Aa  injnnction 
will  not  lie  to  restrain  the  county  auditor  from  placing  upon  the 
tax  duplicate  property  alleged  to  have  been  omitted  from  taxation 
for  ca^ain  years  if  taxable  property  belonging  to  plaintiff  was 
omitted  frc«n  the  tax  duplicate  in  any  of  the  yean  mentioned. 

4.  CoOeetion  of  Taxe». —  Notice,— Injunction. — A  court  of  eqni^ 
will  not  enjoin  the  asseeament  of  property  for  taxation,  or  the  col- 
lection of  taxes,  on  the  ground  of  insufficiency  of  notice,  or.  Other 
ioformalities  or  irregularities,  where  the  property  istsj^ble.        Ih. 

5.  Sheriff'K  Certificate  of  ParduMe.—TJuAat  the  tax  statute  of  1691, 
tu  amended  by  the  act  of  1895  (^§6316,  (1818  Homer  1897),  the 
certificate  of  purchase  issued  upon  a  sheriff's  sale  is  snbject  to 
taxation  during  the  period  of  redemption,  though  there  was 
no  redemption,  and  the  holder  of  the  certificate  was  compolled  to 
pay  the  taxes  against  the  real  estate  for  the  sameperiod. 

MilUr  V.  VoUToer,  Trtat.,  tS. 
t.  Lilting  Omitted  Property  Without  Notice.  —  If\jtmction. — The 
placing  of  omitted  property  upon  the  tax  duplicate  by  the  county 
auditor,  without  the  notice  required  by  §6409  Homer  1897,  is  no 
ground  for  enjoining  the  collection  of  the  taxes,  where  none  of 
the  substantial  rights  of  the  taxpayer  b  shown  to  be  prejudiced. 

lb. 

TAX  SAUS— Inchoate  Interest  of  wife  in  real  estate  oonTeyed  by 

husband  before  sale,  see  Husband  akd  Wife,  9 ;  Pattiton  v.  Wert, 

iSS. 

TZNANCT  HT  OOKHON— Effect  of  partition  on  tiUe,  see  Putn- 

TION,  1  J  Thompton  v.  Benry,  S6. 
1.  Adverie  Poaieinon. — Limitation,  of  Actiona. — A  oonveyanoe  by  ft 
tenant  in  common,  in  possession,  purporting  to  convey  the  entire 
estate,  gives  color  of  title,  and  if  possession  is  token  thereunder 
by  the  grantee,  claiming  title  to  the  entire  estate,  and  continued 
during  the  period  of  limitation,  it  will  constitute  a  bar  to  the  recov- 
ery of  the  premises  by  the  other  tenants. 

Qmbba  v.  Legendedeer,  SiS. 


lENAKOT  IS  COKXON— Continued. 

9.      Adverge   Fottesaion:— Limitation    of   Action*. —  Intestate    died 
in  1640,  leaving  a  widow,  two  sons  and  a  daughter.    The  widow. 

in  1856,  without  having  dower  assigned  to  her.  executed  a  deed 
to  the  two  sons,  purporting  to  convey  to  them  an  undivided 
one-third  interest  in  the  land.  Theeonatoolc  possession  of  theentlra 
tract  of  land,  under  cl&im  of  ownei^hip,  executed  a  warranty  deed 
purporting  to  convey  alt  the  estate  in  tne  land,  and  the  gmjitee  and 
(lis  grantees  for  more  than  twenty  years  hold  the  open,  exclusive 


the  daughter  to  assert  her  interest  in  the  land  was  barred. 

TBUX— See  iNaTBCCTIOMS;  Intebrooatobibs  to  JubT;  PaAOriOB; 
Sfkoial  FootiHa:  Special  Verdict;  Yerdic:!. 
Introduction  of  eridenoe  after  rebuttal,  see  EnDSNGE,  18;  EUiton 

T.  BraTtttrator.  US. 
A  party  cannot  dirida  his  evidence  and  give  part  In  chief  and  part 
in  rebuttal.  Hilker  v.  Bilker,  ^£5. 

When  the  refusal  of  the  court  to  grant  a  continuance  on  aooonnt  of 
abeenoe  of  a  witness  will  not  be  reviewed  on  appeal,  see  CoiniNti- 
AscK;  Gunderv.  T^bita,  Adm..,  591. 

1.  Miteondnet  of  Cmm»el. — Criminal  Law. — Where  In  the  triU 
of  a  criminal  cause,  objections  were  made  and  Bustained  by  the 
court  to  certain  remarks  made  by  the  prosecuting  attemey,  and  the 
remarks  were  withdrawn,  and  no  exceptions  were  reserved  or 
further  steps  taken  by  the  defendant,  all  questions  arising  out  of 
such  misconduct  were  waived.  Lingqui^  v.  State,  BiS. 

S.  Inetructionii. — Burden  of  Proof. — Libel. — An  instruction  in  the 
trial  of  an  action  for  libel  that  "malice  is  an  essential  element 
in  this  case,  and  ia  an  element  which  must  be  shown  by  theplnintifl" 
is  erroneous,  where  defendant  filed  an  answer  in  justification,  and 
no  general  denial,  since  under  the  issues  the  burden  of  proof  was 
Upon  the  defendaiit.  Bauger  v.  Benaa,  64s. 

TBUSTB— 

1.  Creation  of  Tnut. — Fravd. — Where  a  husband  br  m  promiaa 
made  to  his  wife  upon  her  death-bed  prevents  Her  from  convey- 
ing certain  real  estate  to  her  brothers,  and  on  the  death  of  the  wife 
the  real  estate  intended  for  the  brothere  is  inherited  by  the  hus- 
band, he  being  her  only  heir  at  law,  the  husband  will  be  deemed  a 
trustee  by  operation  of  law,  whether  he  intended  fraud  or  not,  and 
the  refusal  of  his  heirs  to  execute  the  trust,  after  his  death,  has  the 
effect  to  consummate  the  fraud.  Raitsdel  v.  Moore,  S9S. 

S.  Consideration. — fiusbandand  Wife. — A  parol  antenuptial  agree- 
ment that  the  husband  should  have  no  interest  in  the  wife's  real 
estate  at  her  death,  but  that  the  title  to  the  same  should  vest  in  her 
brothers,  constitutes  a  sufficient  consideration  for  a  promise  by  the 
husband  made  te  his  wife,  on  her  death-bed,  that  m  would  bold 
the  property  in  trust  for  their  benefit.  lb. 

8.  ConvideratioTi.  —  Evidence.  —  The  consideration  of  an  ezprenn 
tmat  need  not  be  set  forth  in  writing,  but  may  be  proved  by  oral 
testimony.  Ih. 

4.  Evidence. — Where  there  is  no  written  declaration  of  a  trust, 
signed  by  the  'lonor,  by  which  the  trust  can  be  established,  the  same 
may  be  proved  by  any  writing  containingtbe  necessary  facts,  signed 
by  the  trustee.  lb. 


TRUSTS— Continued. 

5.  Evidenee.—V/ben  the  terms  of  a  trust  are  collected  from  «t- 
eral  papers,  parol  evideace  m&7  be  admitted  to  show  the  position, 
situation,  and  suiroundinfrs  of  the  ^Hutiea  at  the  time  of  toeir  eze- 
cutioa  in  order  that  they  may  be  read  aiid  ooustrued  in  the  light  of 
Buch  facte  and  the  circumstances  of  the  case  lb. 

6.  Evidence. — Statute  of  Frauds. — Where  the  terms  of  a  trust 
are  collected  from  several  i>a{>erB,  it  is  not  Deceaaary  that  all  of 
tham  should  be  signed,  but  it  is  sufficient  if  they  are  so  iefen«d 
to  and  couuected  with  a  paper  that  is  signed  that  they  may  be 
identified  as  a  part  of  the  transaotioa.  lb, 

7.  Creation.  —  EnforeemeTtt.  ~  Eviderux.  —  Hu*band  and  Wife.— 
Statute  of  Frmida. — A  complaint  alleged  that  a  woman,  having 
neither  father  nor  mothernor  children  living,  entered  into  a  panM 
agreement  with  herprospactive  husband  that  the  title  to  certain  real 
estate  belonging  to  her  ^ould  be  vested  in  plaintiffs,  her  brothers; 
that  on  her  death-bed  she  requested  her  husband  to  procure  an  at- 
torney to  prepare  a  deed  or  will  to  carry  out  such  agreement;  that 
the  husband  failed  to  do  so,  but  promised  that  he  would  hold  the 
title  in  trust  for  the  brothers,  and  would  see  that  the  title  to  the 
land  was  property  vested  in  them ;  that  soon  after  her  death  the 
husband  called  the  brothere  together  and  offered  to  exeonte  to  them 
deeds  to  the  real  estate  in  accordance  with  the  trust,  but  instead  it 
was  agreed  in  a  writing,  prepared  by  the  husband,  and  si^ed  by 
the  brothers,  that  the  husband  should  contiuue  to  hold  the  land  in 
trust  for  them,  and  should  undertake  to  find  a  purchaser  therefOT, 
and  divide  the  proceeds  among  them ;  that  he  afterward  mortgaged 
the  land  to  secure  a  loan,  and  divided  the  proceeds  thereof  among 
the  brothers,  and  ia  a  letter  to  one  of  the  brothers  admitted  the 
trust,  and  referred  to  the  written  agreement,  and  died  before  further 
executing  the  trust.  Held,  that  the  facte  pleaded  show  the  creation 
of  a  trust,  and  that  the  writings  referred  to  were  sufBoient  to  estab- 
lish and  enforce  same  in  favor  of  plaintiffs.  lb. 

8.  Htiihand  and  Wife. — Divorce. — Crosa'Complaitit. — A  cross-com- 
plaint filed  by  the  husband  in  a  divorce  proceeding,  seeking  to 
enforce  a  trust  in  certain  lands,  alleging  that  he  paid  the  purchase 
money,  and  the  laud  was  conveyed  to  the  wife,  under  an  oral  agree- 
ment, without  any  fraudulent  intent,  that  she  would  hold  the  land 
in  trust  tor  him,  does  not  state  faots  sufiScient  to  show  that  she  held 
same  in  trust  for  him.  Murray  v.  Murray,  it. 

XtBXTBiY — Coatracts  entered  into  between  building  and  loan  a 

tions  and  members  for  interest  in  excess  of  the  legal  oontiact  rate 
are  not  usurious.    See  BmLDiwa  and  Loan  Associations,  <;  Se- 
curitp  Savings,  etc.,  A»»n.  v.  Elbert,  ISS;  International  Buiiding, 
etc..  Asm.  T,  Wall,  654. 
VXNDOB  Ain>  FUBCEASEB— See  Sales. 

Jjiens. — Mortgagee. — Priority. — Plaintiff  being  the  owner  of  certain 
real  estate  on  which  defendant  held  a  mortgage  of  J6,100,  pro- 
cured a  purchaser  therefor,  and  conveyed  the  real  estate  to 
defendant  upon  a  written  agreement  entered  into  by  the  parties 
that  defendant  should  sell  the  real  estate  to  such  purchaser  for 
$T.i<00  in  annual  payments,  to  be  applied,  first  to  the  payment 
of  interest  on  the  mortgage  executed  by  plaintiff,  and,  second, 
to  plaintiff,  who  was  to  receive  91,200,  the  excess  between  the 


VSmWB  Aim  FUBCHA8EB— Contbraed. 

mortf^ge  debt  and  the  aelling  pric«,  Etad,  third,  to  tha  princi- 
pal of  the  mortgage  debt.  Tha  purchaser  took  posseaaion  of  the 
real  estate  under  the  contract,  and  after  making  a  smalt  paymMit 
thereon,  delivered  to  defendant  the  possession  of  the  real  estate, 
and  defendant  released  him  from  the  contract  of  sale,  vithont  the 
knotrlailKe  or  consent  of  plaintiff,  and  plaintiff  brought  suit  to 
enforce  an  equitable  lien  on  the  real  estate  for  the  amount  of  the 
purchase  money  in  excess  of  the  mortgage  debt  Held,  that  plain- 
tiff was  entitled  to  a  lien  for  the  amount  of  Huch  purchase  money 
and  interest,  and  that  the  lien  was  prior  to  the  lien  of  the  principal 
of  the  notes  secured  hr  the  mortgage  executed  by  him. 

Waitert  t.  Ward,  57S. 
TENIBB  DB  NOVO— See  Nxw  Tkuu 
A  motion  for  a  ventre  de  novo  will  not  lie  for  failure  to  find  upon 
all  the  issues.  Smith  t.  Barber.  3Sg. 

A  motion  for  a  venire  de  novo  will  not  be  granted  if  enough  ulti- 
mate facte  are  found  to  support  a  judgment.  See  Practice,  7; 
lb. 
A  venire  de  novo  will  not  be  granted  where  the  amount  of  damages 
is  BO  fully  stated  that  the  amount  of  reMvery  may  be  determined 
by  a  mathematical  calculation.  lb. 

VXBBIOT— See  Special  Verdict. 
Findingdefendant  guilty  as  "charged  in  the  indictment,"  instead 
of  as  charged  in  the  information,  see  Criminal  Law,  10;  Colip 
Y.  State,  £8i. 
Interrogatories   to  Jury,  —  Answers    to    Interrogatories  can   not  be 
I  aided  by  intendment,  as  the  intendments  will  be  made  in  favor  of 
the  general  verdict.  Louiaville,  etc. ,  R.  Co.  v.  Kemper,  Sli. 

WAIVXB — Error  is  waived  by  failure  of  appellant  to  present  the 
question  properly  In   his  brief.      See  Appeal  and   Erbob,  9&{ 
WtSiamsv.  Citizens,  etc.,  Cd.,  i96. 
WATEBa  AXTD  WATXB   OOUBSBS  —  Discharge  of  sewage  in 
natural  water  course  by  municipality,  see  MdnicipaIj  Corpora- 
tions, 18,  13,  14;  City  of  Valparaim  v,  Hagen,  SS7. 
VXLVTIUCBSS-— When  all^ation  in  complaint  for  an  injury  at  a 
railroad  and  highway  crossing  does  not  amount  to  a  charge  of 
wilfulness,  see Plbadino,  1;  Baltimore,  etc.,  R.  Co.  ■v.Voitng,  163. 
WILIiB— See  Trusts.    Instructions  relative  to  the  burden  of  proof 
as  to  the  testamentary  capacity  of  decedent,  see  Instruotionb,  1 ; 
ilfen-iinon  v.  Merriman,  631. 
Where,  in  the  trial  of  an  action  to  contest  a  will,  the  jury  returned 
a  special  verdict  for  plaintiff  and  answered  certain  interrogatories 
to  the  ^eot  that  decedent  lacked  teetamentary  capacity,  an  er- 
roneons  instruction  on  the  question  of  mental  capacity  oonstitutes 
reversible  error.  lb. 

Probate.— Contest— /l  proceeding:  to  contest  the  probate  of  a  will. 
under  §§^65,  3606.  2765  Burns  1804,  cannot  be  maintained  after 
the  will  has  been  admitted  to  probate  by  the  clerk  ia  vacation,  sub- 
ject to  confirmation  by  tlie  court  in  term.   Blanchard-v.  Wilbar,  SUT. 


'WITNE88B8— Impeachment,  see  EvmBircE,  IS;  Thrawky  v.  Stale, 
375. 
In  diTOToe  proceeding,  see  Ditoroe,  1 1  Driver  t.  Driver,  8S. 
WORDS  Ain>  PHBABBS— TTae  of  the  word  "  wilfuUy"  in  lui  in- 
Btruction  in  the  trial  of  an  action  for  murder,  eee  Instbdctionb, 
18;  Bridgetoater  \.  State,  660. 
A.  statement  in  an  instruction  that  "  There  ia  some  evideuoe  tend- 
ing to  show  "  a  particular  fact  is  equivalent  to  a  statement  that 
evidence  has  been  given  relating   to  such   fact.     See   Ihbtkuc- 
TioNS,  13;  Whiter.  State,  6S9. 
It  will  be  presumed  that  words  used  in  an  instruction  were  under- 
stood in  their  ordinary  and  usual  sense  by  the  jury.     See  IN- 
BTBUcnoua,  B;  lb. 
WQiSX.  A2TD  IiABOB — A  general  manager  of  a  shop  does  not  ooma 
within  the  provisious  of  §§03060,  6398  Homer  1697,  securing  Uena 
to  meohanica  and  others  who  perform  moaual  labor  about  a  shop. 
Baynes  v.  Kokomo,  etc.,  Co,  SIS. 
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